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PREFACE

Tre history of the United States is fundamentally a history of rapid
exploitation of immensely valuable natural resources. The possession
and exploitation of these resources have given most of the distinctive
traits to American character, economic development, and even politi-
cal and social institutions. Whatever preéminence the United States
‘may have among the nations of the world, in industrial activity, effi-
ciency and enterprise, in standards of comfort in living, in wealth, and
even in such social and educational institutions as are dependent upon
great wealth, must be attributed to the possession of these great nat-
ural resources; and the maintenance of our preéminence in these -
respects is dependent upon a wise and economical use of remaining
resources. Thus the question of conservation is one of the most impor-
tant questions before the American people, and if the present study
throws even a weak and flickering light upon that question, its
publication will be abundantly justified. '

The writer acknowledges a heavy obligation to some of his teachers,
friends and colleagues for helpful criticism and suggestions. The work
was begun under the direction of Professor Charles J. Bullock of Har-
vard University, and thanks are due him for searching criticism and
suggestions, and for kindly help and encouragement. The writer owes
much also to Professor Frederick J. Turner, Professor John M. Gries,
and Dean E. F. Gay, of Harvard University, and to colleagues at the
Towa State College—Professor L. B. Schmidt, Professor John E.
Brindley, Professor G. B. McDonald, and Professor J. J. Reighard.
Professor F. H. Hodder of the University of Kansas offered valuable
suggestions regarding some points in American history, and Doctor
R. M. Woodbury read several chapters and submitted many able
criticisms.

The writer wishes also to acknowledge valuable suggestions ‘from
Mr. R. S. Kellogg, regarding points touching the lumber industry,
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and from Gifford Pinchot, William L. Hall, and Herbert A. Smith,
regarding the work of the Forest Service. Thanks are due particularly
to Editor Herbert A. Smith of the Forest Service for a careful read-
ing of the manuscript, and for many suggestions and criticisms of the
greatest value. Others to whom acknowledgment is due for advice and
help, are Doctor Charles Walcott of the Smithsonian Institute,
Docter B. E. Fernow of Toronto University, and Senator Pettigrew
of Sioux Falls, South Dakota. _
In making acknowledgment to those who have assisted in the pre-
paration of this book, the writer ventures the hope that these friends
will not have to share in the responsibility for any faults that may
appear in the work.
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CHAPTER 1

OUR FORESTS PREVIOUS TO 1878; THE PERIOD OF
BEGINNINGS ‘

THE EARLY SETTLERS AND THE FORESTS

TaE attitude of the early settlers toward the timber resources of the
country was generally one of indifference. This was only natural and
inevitable, since in most regions the land was covered with forests,
which had to be cleared before agriculture was possible, which pre-
sented only an obstacle to the spread of settlement. Toward a resource
which at first seemed inexhaustible and only a bar to progress, there
could at least be no general attitude of conservation.

The British policy of reserving the timber lands was regarded with
considerable hostility. The British government early adopted the
policy of reserving timber for her future supply of naval stores, par-
ticularly the large pine trees available for ship masts. Thus the char-
ter granted the province of Massachusetts Bay in 1691 reserved to
the Crown all trees two feet in diameter, and forbade anyone to cut
such trees without a royal license. In 1704, the British parliament
passed an act imposing a fine of five pounds upon anyone who should
cut a pitch pine tree or a tar tree under twelve inches in diameter three
feet from the ground. This act applied to several of the colonies; and
similar enactments weré made at various subsequent times. Very nat-
urally the colonists strongly resented this policy.*

- The British regulations showed some of the elements of a conserva-
tion policy on the part of the ruling country, and the attitude of some
11In order to secure enforcement of the law of 1704, John Bridger was commis-
sioned - surveyor general of the woods, one of his duties being to mark with the
broad arrow of the British navy all trees that were to be reserved for the Crown
and keep a register of them. Edward Randolph had been surveyor of woods and
timber in Maine in 1656, and Adolphus Benzel was appointed inspector of his
Majesty’s woods and forests in the vicinity of Lake Champlain in 1770. Fox, “His-

tory of the Lumber Industry in New York,” 16: Bul. 370, Cornell Univ. Agr. Exp.
Station: Ford, “Colonial Precedents of our National Land System,” 145.
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of the officials showed that there was a real concern for the future
supply, at least of ship timber. Thus, in 1701, the Governor of New
York expressed his fear that the sawmills would destroy all the timber
in that colony, and recommended that each person who removed a tree
should pay for planting four or five young trees. Still earlier than
this, in 1696, the attention of the French governors of Canada had
been directed to the wasteful destruction of the forests.”

There appeared in a few instances, even on the part of the early
settlers themselves, indications of some regard for the future timber
_supply.® In 1626, an ordinance was passed in Plymouth Colony recit-
ing the inconveniences that are likely to arise in any community from
a lack of timber, and declaring that no man should sell or transport
any timber whatsoever out of the colony without the approval of the
governor and council. Perhaps this was the first conservation statute
passed in America. The ordinances of the Plymouth Colony, as re-
vised and published in 1686, forbade any person to sell out of the
colony any boards, planks, or timber cut from the lands reserved for
public use, without leave from the public authorities. A Plymouth
order of 1670 stated that several towns of the colony were already
much straitened for building timber, and granted such towns the
privilege of obtaining it from towns having plenty. In 1632, the
Court of Boston ordered that no one should fell any wood on public
grounds for paling, except such as had been viewed and allowed by
the proper public official. An order of the Providence Plantations.
in 1638 required that two men should view the timber on the Common
and determine what was best suited for the use of each person. Various
statutes were early enacted in Rhode Island and in other colonies,
regulating the export of lumber. In 1639, the General Court of the
New Haven Colony forbade anyone to cut timber from common

2 Fox, “History of the Lumber Industry in New York,” 16: Phipps, R. W,
“Report on the Necessity of Preserving and Replanting Forests,” Toronto, 1883.

3 Proceedings, Am. Forestry Congress, 1885: Bul. 370, Cornell Univ. Agr. Exp.
Station: Fernow, “Economics of Forestry,” 369: Kinney, “Forest Law in America,”
Ch. I. It is recorded of the Pennsylvania Germans that they were economical in the
use of wood, even where it was abundant. They did not wantonly cut down forests
or burn them, and, when using wood as fuel, they built stoves, in which there was
less waste than in open fireplaces. The German of the nineteenth century likewise

proved himself a friend of the trees. Through his early training at home, he under-
stood the value of forests. Faust, “The German Element in the U. S.,” 11, 56-58.
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ground except where assigned by the magistrate, and during the next
decade this General Court, as well as the Court of Connecticut at
Hartford, passed several laws regulating the cutting of timber.

In 1640, the inhabitants of Exeter, New Hampshire, adopted a gen-
eral order for the regulation of the cutting of oak timber. In 1660, at
Portsmouth, New Hampshire, a fine of five shillings was imposed for
every tree cut by the inhabitants, except for their own buildings,
fences and firewood; and in the towns of Kittery and Dover, strict
limitations were put on the number of trees that a person could have
at any one time, the limit at Dover being ten.

The General Assembly at Elizabethtown, East New Jersey, imposed
a penalty of five pounds in 1678 for every tree cut from unpatented
lands. In a council held at Elizabethtown in 1683, a resolution was
adopted, reciting that much timber trespass and waste was being com-
mitted, and authorizing the Governor to issue a proclamation and
enforce the law against timber trespass. In 1681, William Penn stipu-
lated in his ordinances regarding the disposal of lands, that for every
five acres cleared of forest growth, one acre should be left to forest.
Strict laws against forest fires were passed by many of the colonies
soon after they were established—by several of the New England colo- -
nies previous to 1650. A Massachusetts act of 1743 specifically recog-
nized the damage caused by fire to young tree growth and to the soil,,
and a North Carolina act of 1777, imposing penalties for the unlawful
firing of the woods, declared forest fires “extremely prejudicial to the
soil.” ‘

The first legislative recognition in America of the principle of tim-
ber conservation through the imposition of a diameter limit for cut-
ting, except the parliamentary acts directed at the maintenance of a
supply of mast timber, was the statute passed at Albany, New York,
in 1772. This act forbade any person to bring into Albany any wood
below certain specified diameters—six inches for pine. In 1783, the
General Court of Massachusetts passed an act forbidding the cutting
or destroying of white pine trees above a certain size, from any lands
of the state, without license from the Legislature. This law was strik-
ingly similar to the one that had aroused such opposition on the part
of the colonists of New Hampshire, when imposed by England during
the colonial period.
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In 1795, the Society for the Promotion of Agriculture, Arts and
Manufactures published a report on the best method of preserving
and increasing the growth of timbers, recommending that lands least
valuable for agriculture be devoted to forests. This society evinced
considerable interest in timber in various ways. In 1818, a Massachu-
setts act authorized agricultural societies of the state to offer pre-
miums to encourage the growth of oaks and other trees necessary to
the maintenance of a supply of ship-building material.*

This early interest in forestry does not of course represent a very
common sentiment among the people. It is probable that some of this
colonial legislation was inspired, or in some cases even imposed, by the
royal governors. Also, some of the colonial laws which are sometimes
referred to as illustrations of an early conservation sentiment, have
probably very little to do with conservation. Thus, there were many
statutes forbidding the cutting of timber on the lands of other per-
sons, but these statutes seem to have meant merely that timber had
come to have a value, rather than that the colonies were in general
particularly apprehensive of a future scarcity of timber.?

Nevertheless, the illustrations given doubtless have some signifi-

cance. There was some interest in forest conservation even in this
early period, an interest due to the fact that the settlers had come
from Europe where scarcity of timber was already felt, to the fact
that the extent of the forest domain was entirely unknown, the popu-
lation confined mainly to the Atlantic coast, and to the fact that, in
the absence of railroad communication, only supplies of timber adja-
«cent to rivers and sea were available. Furthermore, as in Europe, the
fuel question was becoming acute in some places, since coal had not
yet been brought into use, and location of timber supplies close to
centers of civilization was of great importance.

THE UNITED STATES NAVAL RESERVES

The first action of the United States government regarding timber
lands had no connection with these early signs of conservation inter-
est, but was concerned rather with the matter of national defense.

4 Fernow, “Economics of Forestry,” 369 et seq.: Proceedings, Am. Forestry

Congress, 1885, 58.
5 Bul. 370, Cornell Univ. Agr. Exp. Station.
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The repeated depredations of Algerian pirates upon American mer-
chant vessels during the first years of our national life, led to a demand
for a navy, and in 1794 Congress authorized the President to provide
for several vessels. Aggressions of the French navy upon American
merchantmen led to further legislation in 1798, authorizing the Presi-
dent to providé for twelve more war ships.

The building of the vessels authorized by these early acts served to
impress upon government officials the necessity of making provision
for a future supply of timber for defense, and, by an act of 1799,
Congress appropriated $200,000 foy the purchase and reservation of
timber or timber lands suitable for the navy.® Florida and Louisiana
contained most of the oak timber then known to exist, oak being recog-
nized as the most valuable timber, and, as that region was in foreign
hands, little was done for some time, only two small purchases being
made on the Georgia coast. These were Grover’s Island, comprising
about 850 acres, purchased for a consideration of $7,500, and Black-
beard’s Island, with an area of 1600 acres, bought for $15,000."

In 1816, after the second war, with Great Britain, the United States
entered upon a policy of naval expansion, and this again brought up
the question of material for construction. The result was the act of
1817, authorizing the Secretary of the Navy to explore and select
tracts of land producing oak and red cedar, and imposing a penalty
for cutting such timber from these lands or any other public lands of
the United States.®

In 1819, Florida was ceded to the United States by Spain, and, it
presently appearing that the valuable stands of live oak in the new
territory were being wasted and destroyed by trespassers, an act was
secured in 1822, empowering the President to use the land and naval
forces of the United States to prevent these depredations. Three
years later, however, an agent of the government, appointed to in-
vestigate the timber resources of Florida, reported that live oak was

-being exported in considerable quantities from the eastern coast of the
peninsula, and recommended the purchase and: reservation of timber

6 Stat. 1, 622.

7 Hough, Franklin B., “Report on Forestry,” made in pursuance of the act of
Congress of August 15, 1876. Three volumes, published in 1877, 1878 and 1882
respectively. Vol I, pp. 9-11: Klnney, “Forest Law in America,” Ch. VII

8 Stat. 3, 347.
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land, and the planting of trees on land already owned by the govern-
ment.’

In connection with a naval appropriation act of 1827, the Presi-
dent was authorized to take proper measures to preserve the oak tim-
ber on the public lands, and to reserve such lands anywhere on the
public domain. Not only was provision made for the reservation of
these lands, but in Florida a system of cultivation was undertaken,
~ with various experiments in transplanting—the first efforts at experi-
mental forestry on the part of the United States government. An act
passed in 1828 authorized the use of $10;000 of the naval appropria-
tion of 1827 for the purchase of lands bearing live oak or other
timber.*®

The need of protection for the reserved timber was apparent, and
in 1831, a law was passed forbidding the removal of oak, red cedar, or
any other timber from these reserved lands, or from any other lands
of the United States. The act of 1817 had prohibited the cutting of
oak or red cedar from all the public lands of the United States, but
the act of 1831 was the first general act applying to the entire domain
and to all kinds of timber."

One of the sections of an appropriation bill in 1833 required “all
collectors of customs within the territory of Florida, and the states of
Alabama, Mississippi and Louisiana, before allowing clearance to any
vessel laden in whole or in part with live oak timber, to ascertain sat-
isfactorily that such timber was cut from private lands, or if from
public ones, by consent of the Navy Department.””*? Such vigilance as
this indicates considerable interest in the preservation of a certain
kind of the public timber.

Under authority of these various acts, a small amount of timber
land was reserved in separate parcels in Georgia, Florida, Alabama,
Mississippi and Louisiana ; but.the government experienced great diffi-
culty in preventing trespass by timber thieves and encroachments by
settlers, and it presently appeared that there was no navy timber of

» Kinney, “Forest Law in America,” 236-239.

10 Hough, “Report on Forestry,” 111, 330: Staf. 4, 242, 256.

11 Stat. 4, 472. In U. S. vs. Briggs (9 Howard, 351), the Supreme Court of the
United States held that this statute applied to all of the public lands of the United

States, whether reserved for naval purposes or not.
12 Stal. 4, 647.
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value on some of the tracts. The result was that in 1848 Congress
opened some of the lands to settlement, and in 1858 the cedar lands
which had been reserved in Clarke County, Alabama, were opened to
sale."® ' ‘

The development of iron ships subsequent to the Civil War rendered
wood almost obsolete for shipbuilding, and in 1879 Congress author-
ized the restoration of all reserves in Florida which were no longer
needed for naval purposes. A similar act affecting all tracts in Ala-
bama and Mississippi was passed in 1895. Certain small tracts in
Louisiana are still held by the national government in the status of
naval reserves.' :

While these were thus naval reservations, related to the king’s forest
policy of colonial times rather than to the forest reserve policy of
later years, yet they are of sufficient importance to merit brief treat-
ment for several reasons. In the first place, they showed a disposition
. to conserve a natural resource of which future scarcity was appre-
hended. If naval construction had not, in the sixties, turned to iron
ships, these early reservations might now be recognized as marking
out a policy of the greatest importance. In the second place, it was
in connection with these reserves that the first laws were passed for
the protection of timber on the public domain, the law of 1831 being
the ruling statute on the subject of timber depredations down to the
present time. Furthermore, the first appropriations for protecting
timber lands were closely connected with these naval reserves, for in
1872 the first appropriation, of $5000, for the protection of timber
lands, was made in the naval appropriation act.*®

GENERAL INDIFFERENCE IN THE EARLY NATIONAL PERIOD

These early forest reserves are thus seen to have been of little impor-
tance and of Iittle significance as to the attitude of the country toward

13 Stat. 5, 611; 10, 259. Mr. Hough, in his report, states that a total of 244,452
acres of timber land was reserved under these acts, but Mr. Kinney puts the figure
at approximately 25,000 acres. The writer is unable to account for so great a dis-
crepancy, and is unable, from any sources at his disposal, to ascertain whether Mr.
Hough was correct in his figures or not. (Hough, “Report on Forestry,” I, 11:
Kinney, “Forest Law in America,” 240.)

14 Stat. 20, 470; 28, 814. See also S. 196; 50 Cong. 1 sess.

15 Stat. 17, 151.
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forest conservation. It is even true that the period during which they
were being created, 1817 to 1858, was a period when destruction
of timber was going on with least opposition from conservation forces.
There had been, as already seen, some interest in timber preservation
in the colonial period, and later, but with the rapid growth of the
country, the development of new means of transportation, and with
the use of coal as fuel, the apprehensions regarding timber supplies
seem almost to have vanished.

Between 1820 and 1870, the population more than quadrupled; a
vast number of farms were carved out of the forest, the timber, in the
absence of a ready market, being largely burned. “Pines and oaks were
remorselessly felled, and every settlement showed what Flint called a
‘Kentucky outline of dead trees and huge logs lying on all sides in the
fields.” Underbrush was fired with wanton carelessness, and thousands
of acres of valuable timber went up in smoke.” Hunters sometimes
fired the woods to drive the game into the open. Lumbering became
more of a commercial business, with larger mills operating. In 1870,
there were in the United States 26,945 lumber manufacturing estab-
lishments, employing 163,637 hands, who, using capital aggregating
$161,500,273, produced a total product valued at $252,339,029-—a
greater product than any other manufacturing industry except flour-
ing and grist mills. All this 1nd1cates a very effective explmtatlon of
the country’s timber resources.* '

EARLY CONSERVATION SENTIMENT

A few warning voices protested against forest destruction, even
during this period. As early as 1819, the French naturalist, the
younger Michaux, in his work on “The North American Sylva,” spoke
warningly of the rapid destruction of trees. “In America,” he said,
“neither the Federal Government nor the several states have reserved
forests. An alarming destruction of the trees proper for building has
been the consequence, an evil which is increasing and which will con-
tinue to increase with the increase of population. The effect is already

16 Coman, “Economic Beginnings of the Far West,” II, 50: Fernow, “Economics
of Forestry,” 371: Flint, “Recollections of the Last Ten Years,” 232: Levering,
“Historic Indiana,” 480: Trollope, “Domestic Manners of the Americans,” 23:
Proceedings, Am. Forestry Assoc, 1894-95-96, 81: Thwaites, “Early Western
Travels,” 111, 327.
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very sensibly felt in the large cities, where the complaint is every year
becoming more serious, not only of excessive dearness of fuel, but of
the scarcity of timber. Even now inferior wood is frequently substi-
tuted for the White Oak ; and the Live Oak so highly esteemed in ship
building, will soon become extinct upon the islands of Georgia.”*"

In 1839, a very interesting paper was’'issued by Romero, minister
of the interior at Mexico, on the subject of forestry. He said that the
republic had for some years suffered from droughts, that harvests
failed and cattle died; and that reason, tradition and experience
pointed to the devastation of the forests and denudation of the hills
and mountains as influential causes of such calamities. In 1845, a
series of regulations were adopted for California to prevent the indis-
criminate destruction of wood and timber, and restricting cutting to
the owners of the land.*® ‘

A book published in Boston in 1830 contains the following: “The
indiscriminate clearings of the agricultural settlers and the conflagra-
tions which occasionally take place, are the causes which in a few
centuries may render North America no longer an exporting country
for timber.”"* In 1832, J. D. Brown, in his “Sylva Americana,” wrote:
“Though vast tracts of our soil are still veiled from the eye of day by
primeval forests, the best materials for building are nearly exhausted.
And this devastation is now become so universal to supply furnaces,
glass houses, factories, steam engines, etc., with fuel, that unless some
auspicious expedient offer itself and means speedily resolved upon for
a future store, one of the most glorious and considerable bulwarks of
this nation will within a few centuries be nearly extinct. With all the
projected improvements in our internal navigation, whence shall we
procure supplies of timber fifty years hence for the continuance of
our navy? The most urgent motives call imperiously upon our Gov-
ernment to provide a seasonable remedy for such an alarming evil.”*

In 1837, Massachusetts provided for a special survey of the state’s
forest resources, and after several years’ work, George B. Emerson

17 Michaux, F. Andrew, “The North American Sylva,” p. 4.

18 Hittel, “History of California,” II, 364.

19 “Library of Entertaining Knowledge; Vegetable Substances, Timber Trees,”
67.

20 Brown, “Sylva Americana,” Preface, p. v.
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published his “Report on the Trees and Shrubs Naturally Growing in
the Forests of Massachusetts.” Professor Emerson was one of the
earliest advocates of forest conservation in America.”® An ordinance
passed in 1851 by the General Assembly of the newly formed “State of
Deseret,” the Mormon settlement later called Utah, imposed a pen-
alty of $100, in addition to the liability for all damage, on anyone who
should waste, burn, or otherwise destroy timber in the mountains. In
1855, Mr. R. U. Piper of Woburn, Massachusetts, in his book on “The
"Trees of America,” made an extended appeal for forest protection
and for the planting of trees. “It seems that the supply of many kinds
of wood which are necessary for mechanical purposes is becoming so
uncertain as to make it a matter of serious inquiry what is to be done
in our own day to meet the demand,” he complained. “When Canada
has exhausted her supply, which she must at some time do, where are
we to go? In our enjoyment of the present we are apt to forget that
we cannot without sin neglect to provide for those who are to come
after us. It is a common observation that our summers are becoming
dryer and our streams smaller, and this is due to forest destruction,
which makes our summers dryer and our winters colder.”” Piper quoted
from William Cullen Bryant to show that the rivers in Spain were
drying up because of the destruction of forests. In 1855, André
Michaux bequeathed $12,000 to the American Philosophical Society
in Philadelphia for forestry instruction.

Five years later, Harland Coultas spoke of the “formidable scale”
on which the woods were disappearing. “In America we are in danger
of losing sight of the utility of the woods,” he said. “ . . . If we
remove trees from the mountain side, from a low, sandy coast, or
from an inland district only scantily supplied with water, there is no
end to the mischievous consequences which will ensue. By such igno-
rant work as this the equilibrium in the Household of Nature is fear-
fully disturbed.” In 1865, the Rev. Frederick Starr discussed fully
and forcibly the “American Forests, their Destruction and Preserva-
tion.” In this treatise he made the following prophecy: “It is feared
it will be long, perhaps a full century, before the results at which we
ought to aim as a nation will be realized by our whole country, to wit,

21 P’roceedmgs Am. Forestry Congress, 1885, 62: Kinney, “Forest Law in
Anmerica,” 3.
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that we should raise an adequate supply of wood and timber for all
our wants. The evils which are anticipated will probably increase upon
us for thirty years to come, with ten-fold the rapidity with which
restoring or ameliorating measures shall be adopted.”*

In 1867, the committee appointed by the legislature of Michigan to
investigate forest destruction reported: “The interests to be sub-
served, and the evils to be avoided by our action on this subject have
reference not alone to this year or the next score of years, but genera-
tions yet unborn will bless or curse our memory according as we pre-
serve for them what the munificent past has so richly bestowed upon
us, or as we lend our influence to continue and accelerate the waste-
ful destruction everywhere at work in our beautiful state.”””® In 1868,
George P. Marsh published his famous work on “Man and Nature,” in
which he discusses at great length the effects of forest destruction
upon climate, rainfall, and floods.** This book had a very great influ-
ence, and was frequently cited by the early conservationists. A few
years later the Overland Monthly published an able article by Taliesin
- Evans on the relation of conservation to lumber exports;** and about
the same time N. U. Beckwith wrote in the Canadian Monthly of the
“habitual, wicked, insane waste of lumber” in Canada.*® As early as
1878, Verplanck Colvin was urging the legislature of New York to buy
the forests at the sources of the Hudson ; and in the same year, Gover-
nor Hartranft of Pennsylvania, in his message to the legislature,
called attention to the importance of forest preservation.

The year 1872 marks the date of several events of importance in
the forestry movement. In that year, $100,000 was given to Harvard
College by the will of James Arnold to establish in the Bussey Institu-
tion a professorship of tree culture, and maintain an arboretum,
while in a western state, arbor day was celebrated for the first time at

22 Coultas, Harland, “What May be Learned from a Tree,” 179: H. Doc. 181}
55 Cong. 3 sess., 168.

28 Michigan, House Documents, No. 6, 1867.

24 Marsh, “Man and Nature,” 128-329.

. 25 Overland Monthly, March, 1871, 224.

26 June, 1872, 527.

27 In 1835, Benjamin Bussey of Roxbury, Massachusetts, had provided for a
school of agriculture and horticulture as a department of Harvard College, and in
1870, the school had been opened.
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the instance of Governor Morton of Nebraska.? In the following year,
F. B. Hough wrote at considerable length regarding the “growing
tendency to floods and droughts,” asserting that it could “be directly
ascribed to clearing of woodlands, by which the rains quickly find
their way into the streams, often swelling them into destructive floods,
instead of sinking into the earth to reappear as springs.” Leonard B.
Hodges, one of the foremost of the early conservationists, did more
than preach, for in 1874 he issued his “Practical Suggestions on
Forest-Tree Planting in Minnesota,” and, as superintendent of tree
_planting for the St. Paul & Pacific Railroad, he did a great deal to
stimulate timber planting on the prairies. In 1876, James Little of
Montreal, one of the earliest writers on forestry, called attention to
the rapid destruction of timber in Canada and in the United States,
and presented a vast array of statistics to prove that a single decade
would ““make a clean sweep of every foot of commercial wood in the
United States east of the Pacific slope.” The Centennial Exhibition
at Philadelphia in 1876 had an exhibit in the interests of forestry. It
was in 1876 also that the first forestry associations were formed—the
American Forestry Association at Philadelphia, and a state associa-
tion at St. Paul, Minnesota. The American Forestry Association
never thrived, and was later (1882) absorbed into a new association.
In 1877, F. L. Oswald wrote in the Popular Science Monthly con-
cerning the sanitary influence of trees: “Forests exhale oxygen, the
life-air of flames and animal lungs, and absorb or neutralize a variety
of noxious gases. Scirrhous affections of the skin and other diseases
disappear under the disinfecting influence of forest air. Dr. Brehm
observes that ophthalmia and leprosy, which have become hereditary
diseases, not only in the valley of the Nile, but also in the tablelands
of Barca and Tripoli, are utterly unknown in the well timbered valley
of Abyssinia, though the Abyssinians live more than a hundred geo-
graphical miles nearer the equator than their afflicted neighbors.
Since the Portuguese have felled their glorious forests (those on the
28 According to some accounts, the arbor day idea originated in 1865, with B. G.
Northup, secretary of the Connecticut Board of Education. Dr. Fernow thinks per-
haps the institution of arbor day hurt the forestry movement by leading people into
the misconception that forestry consists in tree planting. (Forestry and Irrigation,

Apr., 1908, 201: Fernow, “Economics of Forestry,” 379: Proceedings, Am. Assoc
for the Advancement of Science, 1873, 2.)
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Madeira Islands) for the sake of the ‘madeira,” (building material),
these islands have become hotbeds of disease. The valley of the Gua-
dalquivir, as late as a century before the discovery of America, sup-
ported a population of 7,000,000 of probably the healthiest and hap-
piest men of Southern Europe. Since the live oak and chestnut groves
of the surrounding heights have disappeared, this population has
shrunk to a million and a quarter of sickly wretches, who depend for
their sustenance on the scant produce of sandy barrens that become
sandier and drier from year to year.””*® A book on “Forests and Mois-
ture, or Effects of Forests on Humidity of Climate,” by a Scotch
writer, John C. Brown, appeared in Edinburgh in 1877 ; and this book
contained an elaborate discussion of the effects of forests on climate,
citing certain observations made in Central Park, New York. These
observations did not show any decrease in rainfall with the decrease in
the surrounding forests. This book also referred to the claim made by
certain commissioners in Maine, that the water in streams was dimin-
ishing, and that the amount of snow and rain was decreasing with the
destruction of the forests.

INTEREST SHOWN BY GOVERNMENT OFFICIALS

Several government officials saw the need of forest protection. In
1849, the report of the Commissioner of Patents contained the proph-
ecy: “The waste of valuable timber in the United States will hardly
begin to be appreciated until our population reaches 50,000,000.
Then the folly and short-sightedness of this age will meet with a
degree of censure and reproach not pleasant to contemplate.”® The
report of the same office for 1860 contained an article by J. G. Cooper,
in which the effect of forests on climate and health was discussed at
length.®* This, it may be noted, was a, favorite theme with conserva-
tionists of the time, the effects of forests on climate, and especially on
rainfall, being often exaggerated.

In 1866, the Commissioner of the Land Office, Joseph M. Wilson,
declared that the supply of timber in the Lake states was “so dimin-

29 Popular Science Monthly, Aug., 1877, 385.

30 Report, Com’r of Patents, 1849, Pt. II, 41. Cited in Fernow, “Economies of

Forestry,” 374.
31 Report, Com’r of Patents, 1860, 416.



32 UNITED STATES FOREST POLICY

ishing as to be a matter of serious concern.” Commissioner Wilson was
especially interested in the matter of tree planting on the plains, and
in both succeeding annual reports he devoted considerable attention
to this matter. In his report for 1868 he gave a long and detailed
account of forest conditions in various countries of the world; point-
ing out warningly the climatic changes which in Spain, Southern
France, Italy, Asia Minor, and other regions, were supposed to have
resulted from the destruction of the forests. He predicted that within
forty or fifty years our own forests would have disappeared, while
. those of Canada would be approaching exhaustion. “Our live-oak, one
of the best ship-timbers in the world,” he said, “abundant enough at
one time to have supplied, with prudent management, our navy yards
and ship builders for generations, may be for all practical purposes
considered as exhausted. Our walnut timber . . . will soon share the
same fate. . . . Next we may expect a scarcity in our ash and hick-
ory so much sought after by the manufacturers of agricultural
machines and implements.” Like other writers of this period, Com-
missioner Wilson put considerable emphasis upon the climatic influ-
ence of forests, claiming that in several of the eastern states the
destruction of forests had brought such extremes in climate that fruit
raising, and even the raising of wheat, had become a very uncertain
business.?*?

In 1870, R. W. Raymond, United States Commissioner of Mining
Statisties, wrote in forcible terms of the wanton destruction of tim-
ber in the mining districts of the Rocky Mountain and Pacific Coast
states.*® Two years later Willis Drummond, Commissioner of the Land
Office, called attention to the importance of protecting the forests of
the public domain from waste and spoliation, and his appeal for help

“against the timber thieves was repeated each year, as long as he
remained in office.** In 1872, also, C. C. Andrews made a report to the
Department of State on the forests and forest culture of Sweden. In
1873, John A. Warder, commissioner of the United States at the
Vienna International Exposition, prepared his “Report on Forests
and Forestry,” which was printed two years later. It contained an .

32 Reports, Land Office, 1866, 33; 1867, 131, 135; 1868, 173-199, 190, 191.

33 H. Ex. Doc. 207; 41 Cong. 2 sess., 342.
3¢ Report, Land Office, 1872, 26, 27.
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account of the forestry exhibit at the exposition, and an appeal for
better methods in the United States.

STATE ACTION

Several of the states early evinced an interest in forest problems.
In 1867, commissioners were appointed in Wisconsin to “ascertain
and report in detail to the legislature certain facts and opinions
relating to the injurious effects of clearing the land of forests upon
the climate; the evil consequences to the present and future inhabi-
tants, the duty of the state in regard to the matter; what experiments
should be made to perfect our knowledge of the growth and proper
management of forest trees; the best methods of preventing the evil
effect of their destruction; what substitutes for wood can be found
in the state, and generally such facts as may be deemed most useful to
persons desirous of preserving and increasing the growth of forest
and other trees in the state.” In fulfillment of this modest duty, the
commission made some investigations and submitted a report, point-
ing to Palestine, Egypt, Spain, and Southern France as dreadful
examples of national ruin due to forest denudation. Somewhat
strangely, this commission expressed a very reasonable and judicious
" opinion as to the effects of forests on rainfall. From some writings of
this time, one might almost believe that forest denudation was the
most common cause of the fall of nations.

Early in the same year that the Wisconsin commission was making
investigations, T. T. Lyon and Sanford Howard sent a memorial to
the legislature of Michigan, in which they claimed to have noticed
unfavorable changes in climate due to the destruction of the forests.
In response to this memorial, the legislature appointed a committee of
investigation, and this committee made a report in February, 1867, in
which, like the Wisconsin commission, they put great emphasis on the
climatic influence of forests. They also prepared and introduced into
the legislature a bill providing for timber culture.

In 1869, the Maine Board of Agriculture appointed a committee
to present to the legislature suggestions as to a forest policy, and to
call the attention of Congress to the subject.?® The question of forest
conservation had been discussed in New York even during the time of

85 Hough, “Report on Forestry,” I, 207.
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DeWitt Clinton, but the first action came in 1872, when a law was
passed naming seven citizens as a State Park Commission, and
instructing them to make inquiries with a view to reserving or appro-
priating the wild lands lying northward of the Mohawk. This com-
mission, of which Verplanck Colvin was a member, recommended a law
forbidding further sale of state lands.*® Minnesota appropriated
money to aid the Forestry Association formed in St. Paul in 1876. In
1877, Connecticut provided by law for a report on forestry, and an
agent was sent to Europe to get the material for this report.”” In
1864, California passed a law forbidding the cutting of trees on state
lands, but rendered the law practically inoperative by a proviso that
it should not apply to timber cut for manufacture into lumber or
firewood, for tanning or agricultural or mining purposes. In 1872,
California passed a law against setting fire to forests, and in 1874, a
law to protect the big trees—applying only to trees over sixteen feet
in diameter. Other states had, of course, preceded California in the
protection of forests against fire. In 1876, Colorado included in her
constitution a section relating to protection of forests.*®

ACTION OF THE ASSOCIATION FOR THE ADVANCEMENT OF
SCIENCE

More fruitful of immediate results than most of this state legis-
lation was the adoption in August, 1873, by the American Associa-
tion for the Advancement of Science, of a resolution providing for the
appointment of a committee to memorialize Congress and the several
state legislatures on the importance of forest preservation, and to
recommend needed legislation.’® The committee appointed was com-
posed of F. B. Hough of New York, George B. Emerson of Boston,
Professor Asa Gray of Cambridge, Professor J. D. Whitney of Cali-

36 Am. Forestry, Dec., 1910, 695: Fernow, “Economics of Forestry,” 386:
Proceedings, Am. Forestry Assoc., 1894-95-96, 145.

37 Hough, “Report on Forestry,” 1, 205.

38 Ibid. The same constitutional convention that drew up the Colorado consti-
tution also adopted a strongly conservationist memorial to Congress, asking for
the transfer to the state of all the timber lands on the public domain within the
state. The motive behind this is betrayed by Colorado’s later energetic opposition
to the Federal forest policy.

39 S, Ex. Doc. 28; 43 Cong. 1 sess.
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fornia, Professor J. S. Newberry and Lewis Morgan of New York,
Professor William H. Brewer of New Haven, Charles Whittlesby of
Cleveland, Ohio, and Professor E. W. Hilgard of Ann Arbor. At a
preliminary meeting in Boston, a sub-committee composed of George
B. Emerson and F. B. Hough was appointed to give personal atten-
tion to the matter. After much deliberation and consultation with sev-
eral members of Congress, with the Secretary of the Interior, the
Commissioner of the Land Office, and even with the President, this sub-
committee adopted a memorial to Congress, calling for a commission
of inquiry. The response to this memorial will be noted later. (See

page 42.)
EARLY INTEREST IN TIMBER CULTURE

It may seem strange that interest should have developed regarding
the planting of new trees before there was any general interest in the
preservation of forests-already grown; but without doubt the matter
of tree planting was of greater interest in the early seventies than any
other subject relating to forestry. ‘

In forested states and regions, interest in timber protection was
naturally slow to develop. In those sections of the country where most
of the timber was gone, as for instance in New England, considerable
interest had arisen, but even here forest preservation occupied a less
conspicuous place than forest planting, in the minds of many conser-
vationists. Thus the prizes offered by the Massachusetts Society for
the Promotion of Agriculture very early in the century, were for
forest plantations, not for conspicuous service in the preservation of
forests. R. U. Piper’s appeal referred to above was mainly for the
planting of trees rather than for protection. So also was the appeal
of Commissioner Wilson, and the most of the agitation during the
early period. '

In forested regions where a large supply of timber still existed, as
for instance in the West and in some parts of the Lake states, there
was, of course, very little general interest in forest preservation; and
even where the supply of timber was observed to be disappearing
rapidly and some public interest was aroused, timber companies were
strong enough politically to block any important protective legisla-
tion. Furthermore, much of the forest land still belonged to the Fed-
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eral government, and stealing from the Federal government has fre-
quently been regarded with indifference or approval by the public
land states. For all these reasons, interest in the protection of the
forests was slow to develop, and legislation was generally 1rnpos51ble

Interest in tree planting, on the other hand, was stimulated by sev-
eral factors, and there were no commercial forces opposed to legisla-
tion. The central western states were being rapidly peopled, and here
the scarcity of timber was immediately felt as a hardship, while periods
of drought in some of the prairie states led to a great interest in the
question of the relation of forests to rainfall. As has already been sug-
gested, this question of the relation of forests to climate, and espe-
cially to rainfall, was one of the most popular topics with writers on

“forestry during this period. So much had the question been discussed,
indeed, that President Loring, in his opening address at the Ameri-
can Forestry Congress in 1888, announced : “The influence of forests
on rainfall has been so exhaustively discussed that little of value can
here be added.”

Nevertheless, this was a live question for many years after. Fuller’s
“Practical Forestry,” appearing in 1884, begins with a treatment of
the influence of forests on climate. In the Proceedings of the Ameri-
can Forestry Congress in 1885, the influence of forests on climate
was mentioned first of all among the considerations noted as actuating
the forestry movement ; in fact, a great many of the forestry associa-
tion meetings in the eighties and early nineties were to some extent
devoted to discussions of this question. As late as 1897, Representative
Bartholdt of Missouri expressed his opinion that there was an intimate
connection between forest destruction and cyclones. “Is it not a fact,”
he asked in Congress, “that cyclones and inundations were compara-
tively unknown before the wholesale destruction of our forests?” This
exaggeration, by some writers, of the effect of forests on climate no
doubt had an influence on public opinion. In the states once timbered
but now largely barren of merchantable timber, observers claimed to
note climatic changes and were demanding reforestation ; and since no
commercial forces were opposed to this demand, it was easily enacted -
into law.*

40 Proceedings, Am. Forestry Congress, 1883, 15; 1893, 45, 58 Cong. Rec., May
11, 1897, 1007: Bul. 24, Bureau of Forestry, Vol. 11, 66.
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STATE TIMBER CULTURE LAWS '

A Minnesota act of 1867 appropriated three hundred dollars to
enable the state agricultural society to offer premiums for the best
five acres of cultivated timber or for the best continuous half mile of
live hedge fence; but Kansas passed the first general timber culture
act in 1868, offering a bounty of $2 per acre for timber successfully
cultivated for three years. Wisconsin followed with a similar law the
same year, while Iowa passed a law providing for a tax exemption for
ten years for every acre so planted. During the following decade, laws
providing either bounty or tax exemption were passed in the follow-
ing states: Nebraska and New York (1869) ; Missouri (1870) ; Min-
nesota (1871); Maine (1872); Nevada (1878); Illinois (1874);
Dakota, Connecticut, Wyoming and Washington (1877) ; Massachu-
setts and Rhode Island (1878). During the same period a number of
state laws were passed to foster the planting of trees along highways.
The net result of all timber culture was very small, however, and many
of the laws were soon repealed.*

TREE PLANTING BY THE RAILROADS

Interest in the subject of tree planting is shown, not only by the
state legislation, but also by the activity of various railroads in such
experiments. In 1870, the Kansas Pacific Railroad began experiments
at three stations, but soon gave them up.* In the same year, the St.
Paul & Pacific Railroad began experiments in the prairie districts
along its course. In 1872, the Burlington & Missouri River Railroad
Company of Nebraska planted trees along the Platte River. In 1873,
the St. Paul & Sioux City Railroad began experiments, and in the
same year the Santa F¢é established three nurseries in Kansas. In
1875, the Northern Pacific, and two years later the Southern Pacific,
decided on a similar policy. The Illinois Central, the Kansas City,
Fort Scott & Gulf, the Missouri Pacific, and other roads also con-
ducted experiments in tree planting.** The purpose of the railroads

41 Hough, “Report on Forestry,” I, 205, 206, 213: Proceedings, Am. Forestry
Congress, 1885, 61: Kinney, “Forest Law in America.”

42 Hough, “Report on Forestry,” I, 118-122. -

43 Fourth Biennial Report, Cal. State Board of Forestry, 1891-92: Forest
Bul. 1.
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in this work was to demonstrate the value of their land, to test the
value of certain woods for railroad purposes, and to remove the sterile
appearance of railroad stations; and, while direct results were gen-
erally disappointing, the experiments helped to give a knowledge of
the adaptability of different trees to various soils and climates, and at
least taught many people what not to expect from prairie forestry.

CONGRESSIONAL ACTION: FACTORS AT WORK

Attention has now been called to the growth of public interest, and
even state activity in regard to forestry. Before entering into a dis-
cussion of the action of the Federal Congress, it will be necessary to
point out some of the various influences at work there during the
seventies. The government officials having charge of the forests on
the public lands, the Secretaries of the Interior, and the Commission-
ers of the Land Office, although many of them western men, with the
western bias on public land questions, were generally awake to the
dangers of forest destruction, and called out insistently for better
laws and better means of enforcement. In 1878, the annual message
of President Hayes called special attention to the need for forest
preservation.** An increasing number of scientific men were working
toward the same end, either alone or with commissions or forestry
associations, or with learned societies, such as the American Associa-
tion for the Advancement of Science; while slowly following these
leaders, a public opinion was developing, stimulated by the disappear-
ance of forests in many parts of the country, particularly in the East.
Possibly, too, the general moral tone of the country was rising from
the low level to which 1t had sunk in the years following the Civil War.
Fernow says timber prices were rising,*® but they were not rising very
rapidly ; and even if they had been, it is a debatable question whether
this would have been a factor favorable to conservation. It might
have had influence in arousing public interest, but it would also have
made timber stealing more profitable. .

Factors hostile to conservation were at work at all times, and they
developed strength rapidly. The timber interests had been fattening

44 Cong. Rec., Dec. 2, 1878, 6.9
45 Fernow, “Economics of Forestry,” 459, Appendix. See also Compton, “Organi-
zation of the Lumber Industry,” 77.
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on government lands, and had become a power in Congress, especially
since they were allied with some of the land-grant railroads. Through- .
out the West, the miners also needed timber in their business, and were
therefore opposed to conservation, while even agricultural settlers
near the timber districts always felt that they were entitled to free tim-
ber, and opposed any restriction on its disposal. Stockmen had no par-
ticular interest in the timber lands at this time, but they could be de-
pended upon to line up with the other western men. These four classes
included a working majority in most of the western states, and the
admission of several new states had strengthened the forces naturally
opposed to conservation. In 1850, California had been admitted; in
1858, Minnesota, and during the next decade, Oregon and Nevada,
while Colorado was admitted in 1876. These new states gave the forces
opposed to conservation somewhat greater strength, especially in the
Senate, a strength out of all proportion to mere numbers; first,
because these forces, having interests at stake, were active, while the
conservationists in Congress, having no pecuniary interests in the
matter, were usually half-hearted ; and secondly, because western men
were usually well represented in the Committee on Public Lands, and
thus exerted a disproportionate influence in all land legislation. A
further factor opposing conservation was the great railway develop-
ment in the early seventies. It not only called for considerable timber
in construction, but by the vast grants of lands, in some cases timber
lands, gave the railroads an interest hostile to conservation. Further-
more, it opened up vast tracts of timber lands previously safe from
spoliation.

" These were the factors at work. It should be pointed out, however,
that there were no definite conservation and anti-conservation parties
in Congress as early as this. Perhaps it is accurate to speak of “con-
servation forces” at this time, but these forces were never strong
enough to make a clear issue of the question of conservation until near
the end of the century; and the “conservation movement,” embracing
this conservation of all natural resources, did not develop until still
later—under President Roosevelt. It would be entirely misleading to
speak of “anti-conservationists,” or perhaps even of “anti-conserva-
tion forces” in this early period. There were, however, certain forces
favorable to rapid and unhindered appropriation and exploitation of
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the resources of the country and opposed to conservation; and when
other forces became strong enough to attempt legislation, these forces
united in opposition.

CONSERVATION ACTIVITY IN CONGRESS

Probably little significance is to be attached to the grant of $10,000
in the annual appropriation bill of 1868, for various purposes, includ-
ing the purchase of ¢rees, vines, and bulbs.*® This item appeared each -
year thereafter, but doubtless the purchase and distribution of seeds,
bulbs and vines among the people is significant rather of the quality
of American statesmanship than of any great interest in forestry.

The first appropriation for the protection of timber lands, in the
Naval Appropriation Act of 1872, has been mentioned. There had
been some effort to protect the timber lands long before this. A system
of timber agencies had been established very early, but discontinued
in 1854, when the supervision was transferred to the Department of
the Interior.*” In 1855, however, a circular had been issued by the
Department of the Interior directing the land officers to investigate
any reports of spoliation of public timber lands, and to seize all tim-
ber cut from such lands and sell it at public auction ; while they were
to notify the proper officers so that the trespassers might be arrested.
No compromise was permitted. -

‘The circular of 1855 remained the basis of regulation down to
1877, when Secretary of the Interior Carl Schurz inaugurated the
system of special agents for the detection of timber trespasses;*,
but a lack of effective enforcement is indicated by the fact that the
total net revenue to the government for millions of dollars worth of
timber taken, from the beginning of records to January, 1877, was
only $154,373. Before 1872, it was a general rule that the expenses
incurred should be limited to the amount realized from the sale of the
timber seized, and of course this prevented any effective prosecution
of timber trespassers.*

46 Stat. 13, 155.

47 Hough, “Report on Forestry,” I, 12: Report, Sec. of Int., 1877, 16-20.

48 Hough, “Report on Forestry,” 11, 8.
49 Ibid., I, 13.
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Even if there had been an abundance of funds for the prosecution
of trespassers, little could have been accomplished, because of the diffi-
culty of securing, in the forest regions, any sentiment favorable to
timber protection. Stealing timber was hardly regarded as a serious
offense. Thus, when a certain timber owner in Wisconsin tried to get
a lawyer to prosecute a trespasser for stealing some choice timber
from his own private land, he received the suggestlve answer: “Now,
don’t try that. All of those fellows have had ° some of them hams,” and
" you can’t get a jury in-all that country that will bring you in a ver-
dict of guilty, no matter how great and strong the evidence.”*

Complaints from the:timbermen would, however, indicate that the
efforts of the government were not entirely ineffective, at least in the
region of the Lake states. Thus, as early as 1852, Representative
Eastman of Wisconsin spoke bitterly of the manner in which “the
whole power of the country, in the shape of the United States mar-
shals, and a whole posse of deputies and timber agents appointed by
the President without the least authority of law,” had been “let loose
upon this devoted class of our citizens” (the timbermen). “They have
been harassed almost beyond endurance with pretended seizures and
suits, prosecutions and indictments,” he said, “until they have been
driven almost to the desperation of an open revolt against their perse-
cutors.” Representative Sibley of Minnesota also complained of the

“unrelenting severity” with which timbermen were pursued ; although
he admitted that the timber operators in the states farther west were
little molested.™

Of course, the $5000 appropriated for timber protection in 1872
was.a mere bagatelle, wholly inadequate to the needs of the situation,
but it was a beginning, and each year following, a like amount was
appropriated, until 1878, when it was raised to $25,000. While the
appropriation of 1872, and likewise that of 1873 and 1874, was made
in connection with the navy, its use was not restricted to the naval
reserves; and that there was in Congress some purpose to protect
timber in general, is shown by several extra appropriations made in

50 Warren, “The Pioneer Woodsman as he is Related to Lumbering in the
Northwest,” 58.

51 Cong. Globe, 32 Cong. 1 sess, Appendix, 851, 486.
52 Stat. 20, 229.
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addition to the annual sum provided—$10,000 being thus given in
the Sundry Civil Act of 1872.5°

In the years beginning with 1872, a number of bills appeared in
Congress for the protection of timber. In that year, Senator Windom
of Minnesota introduced a bill into the Senate,’* while Representative
Haldeman of Pennsylvania introduced two bills into the House, one
of which was a comprehensive forestry bill, and was debated at con-
siderable length.® This latter measure provided that all land grants
should be made upon the express condition that the grantee should
preserve ten per cent of the grant in trees, and it failed in the House
by the surprisingly small margin of only seven votes. The debates on
this bill indicate that conservation had a few champions in Congress,
even at this early date.’®

In 1874, Representative Herndon of Texas, following up the work
of the American Association for the Advancement of Science pre-
viously referred to (see page 85), introduced a bill “For the appoint-
ment of a commission to inquire into the destruction of forests and
the measures necessary for the preservation of timber.”” Representa-
tive Dunnell of Minnesota, of the Committee on Public Lands, made a
long report favoring the proposition,*® but the bill made no progress
during the Forty-third Congress.

In 1875, Dunnell introduced a bill for the appointment of a com-
mission for inquiry into the destruction of forests.’® The bill was
pigeonholed, but in August of that year he succeeded in hanging a
rider on the seed distribution bill, granting $2000, to be spent by
the Commissioner of Agriculture for a report on the consumption,
importation and exportation of timber, probable supply for- the
future, best means of preservation and renewal, influence on climate,

tc.® This appropriation was a result of the agitation by the Ameri-

53 Stat. 17, 359.

54 8. 795; Cong. Globe, Mar. 12, 1872, 1588.

55 H. R. 2197; Cong. Qlobe, Apr. 3, 1872, 2140: H. R. 3008; Cong. Globe, Dec. 3,
187?6 é’fm_q Globe, Apr. 17 1872, 25045 Apr. 30, 2925-2929.

57 H. R. 2497; 43 Cong. 1 sess.

58 H. Rept. 259.

59 H. R. 1310; 44 Cong. 1 sess.
60 Stat. 19, 167.
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can Society for the Advancement of Science, and Dr. F. B. Hough of
that society was the appointee. In February, 1877, Dunnel secured an
amendment to the Sundry Civil Bill, appropriating $2000 to com-
plete the report which Hough was working on,” and late the same
year, the first volume was completed.®® Congress evinced further in-
terest in the matter by ordering 25,000 copies of the report for dis-
tribution.®

THE TIMBER CULTURE ACT

The Timber Culture Act of 1878, although it had little effect on
forest conditions in the United States, must be classed with conserva-
tion measures, because some of the motives behind its enactment were
sincerely favorable to the conservation policy. Just as state action on

_the subject had begun early, so national interest was shown at an
early date, and was fostered generally by men from the prairie states.
In 1866, Senator Brown of Missouri introduced a bill donating public
lands to the “American Forest Tree Propagation and Land Com-
pany,” for conducting experiments.®” The same year, Senator Harris
of New York introduced a bill “to promote the growth of forest trees
on public lands”;*® and this bill was reported from the Committee on
Public Lands. Senator Cole of California, in 1867, introduced a bill
into the Senate providing for timber culture, and Senator Ross of
Kansas brought in several bills in 1869 and 1870.°” In December,
1871, Senator Wright of Iowa submitted a resolution: “That the
Committee on Public Lands be instructed to inquire into the expe-
diency of requiring homestead settlers on prairie lands to cultivate
a certain number of trees,” and this resolution was agreed to.*®

It was a Nebraska man, Senator Hitchcock, who introduced the

61 Cong. Rec., Feb. 23, 1877, 1881.

62 F. B. Hough, “Report on Forestry.” Professor Sargent criticised this report
severely. Nation, Jan., 1879, 87.

63 Cong. Rec., Apr. 3, 1878, 2255.

64 Stat. 17, 605.

65 8. 228; 39 Cong. 1 sess.; Cong. Globe, 1588.

86 S. 396; 39 Cong. 1 sess.; Cong. Qlobe, 3427, 3782.

67 S, 110; 40 Cong. 1 sess.; Cong. Globe, 292: S. 876; 40 Cong. 3 sess.; Cong.
Globe, 814: S. 50; 41 Cong. 1 sess.;Cong. Globe, 29: S. 394, S. 650; 41 Cong. 2 sess.;
Cong. Globe, 413, 1819.
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bill, “To encourage the growth of timber on western prairies,” on
February 20, 1872.%° This bill, as introduced, required that 120 acres
of each 160 acres should be kept timbered for five years, and provided
that any settler fulfilling this requirement should have title to the
land. It was favored by the Commissioner of the Land Office, Willis
Drummond, who, however, thought the amount of timber required
was too great, so this was reduced to forty acres, while the time was
lengthened to ten years. As finally passed,” this act provided that
persons planting and maintaining in a healthy condition forty acres of
timber on any quarter section of land, might receive a patent for the
same. Homestead settlers also might receive patents, if at the end of
three years they had for two years kept tnnber growing on one
sixteenth of their claims.

A real conservation purpose is 1nd1cated by the debates on this bill,
and also by the vote in the House, but the law had been in effect only
a short time when certain defects were recognized.™ First of all, it
required that the trees be planted the first year, the same year the
ground was broken. Furthermore, the entire forty acres must be
planted the first year—an initial outlay too great for a poor man.
Less objectionable was the fact that it did not permit the entry of less
than 160 acres. The law had been in force less than a year when efforts
at amendment were made by the author of the original bill—Senator
Hitchcock, and by Representative Dunnell—the stalwart defender of
timber culture at all times.”” Amendment was accomplished the
following year, covering the defects above noted.™

Even as amended, the Timber Culture Act failed to produce the
results which had been hoped for. It was found impossible to stimu-
late tree growth by any such means, and settlers who had entered
claims under the act were unable to comply with the conditions pre-
scribed. Relief acts of various kinds were passed. In 1876, an act

69 S, 680; Cong. Globe, Feb. 20, 1872, 1129.

70 Stat. 17, 605. It may be noted that several years later Ontario, following the
recommendations of the American Forestry Congress at Montreal, also passed a -
law. to encourage the planting of forest trees, and voted money for the purpose
Proceedings, Am. Forestry Congress, 1882, 29.

71 Cong.” Globe, June 10, 1872, 4463, 4464: H. R. 66; 43 Cong. 1 sess.

72 Cong. Rec., Dec. 10, 1873, 1223 Dec. 15, 1873, 207.
78 Stat. 18, 21.
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provided that the planting of seeds, nuts or cuttings should be deemed
compliance with the act, and in 1878, the entire measure was over-
hauled in detail,”* the chief amendment being a reduction in the
amount of timber required from forty to ten acres-—a considerable
reduction from the 120 acres required by the bill as originally intro-
duced. The results of the law as thus amended will be treated in a
later connection. Suffice it to say here, that the law never had any
appreciable effect in stimulating forest growth.

THE FIRST FOREST RESERVE BILL .

In connection with conservation measures we may note that even
during the seventies, there appears a suggestion of the national for-
ests of later years, in a bill introduced in 1876 by Representative
Fort of Illinois: “For the preservation of the forests of the national
domain adjacent to the sources of the navigable rivers and other
streams of the United States.””® Nothing was done with the bill, and it
indicates no special interest in the matter, even on the part of Fort
himself, who introduced it “by request,” but it was a precedent, and
shows that the idea of forest reserves had been conceived.

UNFAVORABLE LEGISLATION NOT APPLYING SPECIFICALLY
TO TIMBER

It is now clear that Congress had, in the period ending with 1878,
taken important steps in favor of conservation. The policy of annual
appropriations to protect timber had been inaugurated, and in 1878,
the appropriation greatly increased; while in 1876, a direct appro-
priation had been made for forestry investigations; and the creation
of forests on the prairies had at least been in good faith attempted.
Finally, the policy of forest reserves had been suggested.

There was not, however, an unbroken advance, and while in the
above we see the germs of future development along the lines of forest
conservation, during the same time other factors of a different variety
appeared, factors whose pernicious influence can only now be fully
appreciated.

e Stat. 19, 54; 20, 113.
75 H, R. 2075; 44 Cong. 1 sess.
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SWAMP LAND GRANTS

" In the first place, certain acts had been passed, not directly relat-
ing to timber lands, yet of great importance in promoting forest
destruction. Of these, one of the most important was the Swamp Land
Act of 1850, granting swamp lands to the various states, on condi-
tion that the states would drain and reclaim them.”® This act, with
subsequent enactments, was the means of divesting the United States
of over 63,000,000 acres of land—much of it timber land. Florida
received over 20,000,000 acres under this act—over half the entire
area of the state; Michigan received over 5,600,000 acres ; and Minne-
sota over 4,000,000 acres.”™

The immense swamp land grants were secured largely by fraud,
for the advantage of private individuals having political influence
with the officials of the various states. Some of the states hired agents
to make surveys, giving them as much as 50 per cent of the land
they could secure from the Federal government. A great deal of the
land was not really swamp land and never needed drainage. Thus, of
Florida’s vast grant, a great deal was not in the southern part of the
peninsula, where the lands were in fact swamp. Instances were even
found in which swamp land claims and desert land claims appeared
side by side.™

Almost none of the swamp land granted to the states was ever
reclaimed, and most of it was soon improvidently disposed of and
taken up by private holders. Thus, Florida disposed of 4,000,000
acres of her swamp land in one sale, at twenty-five cents per acre.
In all, about 16,000,000 acres of the Florida grant were taken up by
railroad, canal, and drainage companies. Michigan offered her tim-
bered swamp lands for sale in unlimited quantities, at $1.25 per acre,
and granted much of the land which remained unsold to railroad,
canal, wagon-road and drainage companies. Nearly 900,000 acres in
the Upper Peninsula found its way into the hands of one company—
the Cleveland Cliffs Iron Company; and most of the rest was taken

76 Stat. 9, 520.

77 Report, Public Lands Commission, 1905, 156: Report, Commissioner of Cor-
porations on the Lumber Industry, I, 253, 254; I1I, 206-236.

78 Reports, Sec. of Int., 1885, 198, 199; 1890, XIV, XV: Reports, I.and Office,

1886, 38, 39; 1888, 42-45; 1889, 29: Proceedings, Society of Am. Foresters, Nov.,
1905, 56, 57: Donaldson, “Pubhc Domalin,” 220, 221.
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up by other large companies. Very little reclamation was ever accom-
plished, and railroad and canal construction was often only “color-
able,” the grants being secured, not by bona fide fulfillment of the
terms of the grant, but fraudulently, through control of the state
legislatures.”

OTHER STATE GRANTS

All grants to the states operated in much the same way, and under
the various grants for education, internal improvements, etc., nearly
100,000,000 acres, some of it timber land, found its way into the
hands of private owners and beyond the reach of conservation meas-
ures. In at least one state, there seems to have been a lack of good
faith in the selection of some of these educational grants. California
thus selected approximately 40,000 acres of school indemnity lands
for which no valid bases were assigned, and as late as 1908, had failed
to adjust the matter properly.® Some of the states sold direct to the
lumbermen, without limitation as to amount. Others allowed entries
only in limited amounts to persons alleging intent to settle and taking
oath that they had made no agreement to transfer the land to others.
Yet, even in such states, either by the looseness of the laws or by the
violation of them, large holdings of timber lands were built up from
state lands. Of course, such of the state lands as were real agricul-
tural lands were, for the most part, taken up by bona fide settlers,
_ but that has not been the usual history of timber lands.*

79 “Lumber Industry,” I, 244, citations in footnotes; III, 198-207, 223-236:
Palmer, “Swamp Land Drainage,” Univ. of Minnesota, “Studies in the Social
Sciences,” No. 5.

80 Report, Land Office, 1908, 16. See also Orfield, “Federal Land Grants”; Univ.
of Minnesota, “Studies in the Social Sciences,” No. 2.

81 In California one holder, Thomas B. Walker of Minneapolis, in later years
acquired about 100,000 acres of state lands, while three other holders together
secured 65,000 acres. In Idaho the Potlatch Lumber Company acquired the timber
rights on over 77,000 acres of state lands. In Oregon two large timber holdings
were later found to consist almost entirely of state school lands in sections 16 and
36. A few of the states, it should be said, displayed some traces of wisdom in deal-
ing with their lands. Thus, Minnesota retained nearly one third of her total grant
of 8,150,000 acres, and, from the sale of part of the other two. thirds, and from
timber and ore leases, the state finally received about $27,000,000; while the mineral
rights on the ore lands will, it is estimated, bring the state a very large sum—just
how much no one knows. The state of Washington still retains from its grants a

very large body of valuable timber lands, and Montana and Idaho hold smaller
amounts. (“Lumber Industry,” 1, 252-255; I1, 92, 125; III, 214.)
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Agricultural college scrip was often sold outright in large blocks.
One company claimed to have bought over 8,000,000 acres of the
scrip issued to Kentucky, Indiana, Maryland, North Carolina, New
Hampshire, Massachusetts, Ohio, and Pennsylvania—two fifths of the
entire amount of scrip granted to these states.

THE PREEMPTION, COMMUTATION HOMESTEAD, AND DESERT
LAND LAWS

Some of the general land laws of the Federal government proved
quite as iniquitous as the grants to the states. The Preémption Law
and the commutation clause of the Homestead Act were both used a
great deal by timbermen ; and in 1877, the Desert Land Law gave one
other means of securing timber.?*

Preémption rights had been recognized in certain cases even as
early as 1799, but the general Preémption Act dates from 1841.%
Originally this system, by allowing title to go to actual settlers, had
put a premium on home making; but when the Homestead Act was
passed in 1862, there was no further need for the Preémption Law,
and since, under its provisions, no permanent residence was required,
it was used extensively by timbermen and others to gain title to public
lands.

In recognition of the fact that misfortune or change of circum-
stances might befall a settler, Congress provided by a clause in the
Homestead Act that any claimant, after six months’ residence and
cultivation, might “commute” his entry, that is, purchase the land
at $1.25 per acre instead of getting it free at the end of five years
of residence and cultivation. There was no such thing as a separate
and distinct law allowing entry with intent to commute. The appli-
cant had to swear that he was taking the land in good faith, for the
purpose of making a home; but the commutation clause allowed him
to buy the land if his original plans should change. Like the Pre-
emption Law, the commutation clause of the Homestead Act was
often, perhaps generally, used fraudulently. (See pages 79, 80.)

Less important than the Preémption Law and the commutation
clause of the Homestead Act, in promoting the alienation of timber

82 Stat. 19, 877,
83 Stat. 1, 728; 5, 453.
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lands and the destruction of public timber, was the Desert Land Act
of 1877, yet it must be mentioned here because it was sometimes used
by timbermen. The process under this act was to make entry, with no
intention of acquiring title, strip the land of its timber, and move on
to other fields.®*

Another factor of considerable influence upon the public timber
land was the system of land bounties for military service. Under vari-
ous acts, warrants were issued for a total of over 61,000,000 acres of
land. By the provisions of the earlier acts the warrants were unassign-
able; but in 1852 Congress passed an act making them assignable,
and warrants for nearly 85,000,000 acres were issued after this.
These warrants were bought up in large quantities by speculators,
and in this way large tracts of land, some of it timber land, were taken
up by private holders.®

PUBLIC SALE

Public sale was from the earliest times a common method of land
disposal, and in the period of nearly a century during which sale was
permitted, considerable areas were taken up, particularly in the
South. Since there was no limit to the amount of land which could be
acquired under the laws for public sale and private entry, those laws
were used a great deal by timbermen wherever timber land was obtain-
able under their provisions.* :

In some of the southern states, timber lands were for a time very
effectually locked up from sale, if not from theft. At the close of the
Civil War, in order to preserve homesteads for the negro freedmen,
Congress had passed a law providing that in Alabama, Mississippi,
Louisiana, Arkansas and Florida, lands should be disposed of only
under the provisions of the Homestead Act.®” This law affected much
of the finest timber in the country, since much of the southern land
was wholly unfit for cultivation, and therefore could not be taken up
under the Homestead Act. Of course, such a provision could not long
withstand the demands of the timbermen.

84 Report, Land Office, 1881, 377.

85 “Lumber Industry,” I, 258.
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In 1871, Representative Boles of Arkansas tried to secure the
repeal of the act of 1866, but failed. In 1875, Senator Clayton of the
same state brought in a similar bill, and after considerable debate,
succeeded in getting it through Congress.*® Since the Clayton bill was
to determine the fate of some of the finest timber in the United States,
it is pertinent to note some of the points urged in the debates. '

Several reasons were advanced why the southern timber lands
should be offered for sale. In the first place, the southern men felt
that the South should be treated like the rest of the country, should
be opened up to exploitation or “development,” like the other tim-
bered sections in the North and West. “What we ask, Mr. President,”
said Clayton, “is that the people of Arkansas, of Alabama, of Missis-
sippi, of Louisiana, and of Florida may have the privilege of develop-
ing the timber resources of their states the same as the other Western
States have. . . . The passage of this bill will add to the wealth of
the citizens of the states, furnish productive labor to their citizens,
bring immigration to these states, open up a means of supplying the
vast prairie land west of us with lumber, and allow the states the
privilege of levying a tax on these lands, which are now of no benefit
to them, but rather an obstacle in the way of their development.”

It was argued by several men in the Senate that these lands would
be better protected from fire and from trespass if they were sold and
taken up by private owners. “Let the lands go into the hands of indi-
viduals,” said Clayton, “and they will have an interest to prevent the
destruction of the timber by fire and otherwise.” Senator Windom of
Minnesota likewise thought that only private ownership would ever
secure protection for the forests. Senator Clayton showed how the
Homestead Act was used fraudulently, how entrymen would go to the
land office and upon payment of a five dollar fee would enter the land
and despoil the timber, with no intention of proving up for a home-
stead. “Our criminal legislation is for rogues and criminals,” he
declared. Senator Jones of Florida likewise pointed out how the sys-
tem prevailing favored the ‘“trespasser, and the trespasser alone.”

Even as early as this, Alabama was developing the manufacture of :
iron and steel, and Representative Hewitt favored the sale of lands
because he thought it would stimulate the development of this indus-

88 Cong. Globe, Feb. 11, 1871, 1157: S. 2; 44 Cong. 1 sess.
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try: “Iron men will not invest their money in furnaces, unless they
can first secure large bodies of coal lands, and they cannot be had
there unless Congress passes the bill now under consideration.”

Opposition to the bill came largely, of course, from the eastern
states, although a few scattered voices were heard from various parts
of the country. Senator Edmunds of Vermont, one of the earliest
conservationists in Congress, was strongly opposed to the policy of
selling valuable timber lands in unlimited quantities for ‘$1.25 per
acre. “That sort of thing,” he declared, “does not do the community
in which the lands are, any sort of good; it does not do the public any
good, because the actual amount of revenue derived from these public
sales is, of course, very small.” The bill, as first proposed, provided
for sale at $1.25 per acre, but Senator Edmunds offered an amend-
ment providing that the land must first be offered at public auction.
The idea of this amendment was, of course, to secure something like
the real value of the land, but several of the southern men opposed it
on the ground that the offering of lands at public auction involved a
considerable expense and loss of time, while the. price realized was
never more than $1.25 per acre, anyhow. This amendment was finally
accepted, however. Senator Ingalls of Kansas pointed out a rather
glaring inconsistency in the attitude of the southern men, who were
enlarging upon the great need for this law, and upon the great
demand there was for the land to be opened up, while in the next
breath they stated that the land would never be worth over $1.25
per acre. :

The opposition was based on various grounds. Senator Edmunds
thought that the price was too low, and probably he did not favor
sale, anyhow. Senator Oglesby of Illinois, and Representatives Hol-
man of Indiana and Brown of Kansas clung to the idea of settlement
under the Homestead Act, as representatives of prairie states nat-
urally might. They did not see that timber lands and agricultural
lands present two entirely different problems and that their dispo-
sition involves entirely different principles. The Homestead Act was
the only law which should ever have been passed for the disposition of
ordinary agricultural lands; but it was wholly unsuited to timber
lands. »

The danger of promoting monopolistic control of the timber sup-
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ply; by selling the land thus in unlimited amounts, was clearly pointed
out in both houses of Congress. Representative Holman was particu-
larly apprehensive on this point ; in fact, in his fear of lumber monop-
olies he failed to appreciate the advantages of large units in the
lumber industry, and thus failed to foresee clearly the line of develop-
ment which that industry was going to follow in succeeding decades.
“I may be told,” he said, “that this wealth, which may be monopolized,
consisting in boundless regions of timbered lands, will not be made
available unless these lands are sold in large tracts. I do not think,
however, that the argument can be sustained. It is very possible for
these lands to be held in smaller quantities and still be made available
by the energy of the single citizen. This policy would make no great
fortunes. It would give capital no opportunity to rapidly multiply
itself; but it would do what is infinitely better, it would give multi-
tudes of men an opportunity by their own labor to improve their
fortunes.” Just what kind of a lumber business Holman had in mind
here, it would be rather difficult to say, but it certainly was not what
we now recognize as the most efficient type of lumbering operations.

Perhaps the most advanced stand yet taken in Congress on the con-
servation question, was that of Senator Boutwell of Massachusetts.
Senator Boutwell offered an amendment to the Clayton bill, providing
for the appraisal and sale of the timber without the land, at not less
than appraised value, in tracts of not over 820 acres. The timber was
to be removed within three years, and no one was to get a second
assignment until he had exhausted his first 820 acres. A small amount
of each species of timber was to be left standing on each plot, and all
live oak and red cedar was to be reserved unless opened to exploita-
tion by special order of the President. Thus, as early as 1876, at
least one man in Congress had grasped clearly the principle which’
was later to govern our forest policy—sale of the timber with a
reservation of the land. ‘

In his defense of his amendment, Senator Boutwell used some argu-
ments which sound very much like other conservation arguments of
the period, but some of his ideas sounded unusual depths of economic
philosophy for his time. “It is perhaps too early in the life of the
country,” he said, in closing his speech before the Senate, “to suggest
that in two particulars we are moving in that clear path which is
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marked on every page of the history of the effete and extinct nations

_of the world; in the impoverishment of the land, and in the waste of
the resources of nature for the support of animal life, which goes on
today in every section of the country. . . . I am of those who believe
that nothing which has been granted by nature is more essential to
the comfort, to the health, to the prosperity, and to the increase of
the human race, except the preservation of the soil itself, than the
preservation of the forests. This bill is a proposition to invite all the
speculators and adventurers of the country to enter upon the work
of destroying the forests of the country.”

Senator Boutwell’s amendment was attacked on all sides. Senator
. Howe of Wisconsin frankly admitted that he was not interested in the
needs of posterity. “Mr. President,” he announced, “I am, as well
as my judgment informs me, ready to labor by the side of the Senator
from Massachusetts for the welfare of the government today, and of
the generation now existing; but, when he calls upon us to embark
very heavily in the protection of generations yet unborn, I am very
much inclined to reply that they have never done anything for me,
and I do not want to sacrifice too much.” Senator Windom of Minne-
sota thought that only sale of the lands could ever secure their pro-
tection, and that Boutwell’s amendment would hasten forest destruc-
tion, while the appraisal would be too expensive. As he expressed it,
there would have to be “as many appraisers as there were locusts in
Egypt.”

After some debate, Senator Boutwell’s amendment was rejected,
and the bill itself passed both houses, the South voting almost unani-
mously in favor of it.** Thus Congress opened up to sale vast tracts
of the rich yellow pine forests of the South, and during the latter
eighties these lands were rapidly taken up by timbermen and specu-
lators.

RAILROAD LAND GRANTS

While the history of the railroad land grants is too vast and com-
plicated a matter for such a treatise as this, some account of it must
be given, for the railroad land grants were the most important factor

89 Stat. 19, 73. This bill was not signed by the President, probably because he
did not approve it.



54 ~ UNITED STATES FOREST POLICY

in producing the concentration in timber ownership which character-
izes the present situation. Railroad grants have been far more impor-
tant than any of the other public land laws in their influence on timber
lands. ‘

The era of Federal land grants for railroads covered the period
- from 1850 to 1871, and during that time the government granted a
total of 190,000,000 acres of land for the encouragement of railroad
construction—an area greater than that of France, England, Scot-
land, and Wales—greater than the states of Ohio, Indiana, Illinois,
and Michigan combined; greater than the New England and North
Atlantic states, with Maryland, Virginia, West Virginia, and Ohio
thrown in—almost an empire. These figures cover only Federal land
grants to railroads. They do not include Federal grants of about
9,000,000 acres for wagon roads, canals, and river improvements;
nor the grants made by the state of Texas, amounting to over
33,000,000 acres; nor do they include the millions of acres given to
railroads, wagon roads, and canal companies by the individual states.

It is true that much of the land granted was in the non-timbered
regions, but some of the grants traversed important timbered regions.
The Northern Pacific grant crossed the timber belt of western Mon-
tana, northern Idaho and northeastern Washington, and also the
great Pacific coast fir belt in western Washington. The grants later
controlled by the Southern Pacific, before their forfeiture in 1915,
swept through the Pacific coast fir and pine belts from Portland
southward to Sacramento. The Atlantic and Pacific grant in northern
Arizona and New Mexico included considerable areas of western pine;
and the Union Pacific had smaller timbered areas in Wyoming, Colo-
rado, and Utah. The grants in Michigan from about the forty-
third parallel northward were in the white pine belt. So, also, were
many of the grants in Wisconsin, and in the northern and north-
eastern part of Minnesota, covering perhaps a third of the granted
area in that state. In the southern yellow pine belt were all the grants
in Louisiana, Mississippi, and Florida, and most of those in Arkan-
sas and Alabama. A few of the grants were in hardwood regions.®

The importance of the railroad grants as a means of timber land
alienation was augmented by the passage of the Indemnity Act of

90 “Lumber Industry,” I, Ch. VI
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1874, which provided that if land included in a railroad grant was
found in the possession of settlers, the railroad might select other
lands in lieu of it.”* This was an equitable and innocent enough pro-
vision, apparently, but it enabled some of the railroads to acquire
more valuable lands than their grants really entitled them to.

UNFAVORABLE LEGISLATION APPLYING SPECIFICALLY TO
TIMBER

The various measures above discussed did not apply specifically to
timber lands. Of legislation applying specifically to timber lands, and
injurious thereto, perhaps the earliest example was the grant of mate-
rials, including timber on the public domain, for the purpose of rail-
road construction. In 1822, Illinois was granted the right to use
materials for the construction of a canal, and in 1885, a railroad
from Tallahassee to St. Marks, Florida, was given materials for
100 yards on each side of the track. In 1838, another Florida railroad
was given materials within twenty rods of the track, while a general
right-of-way act, in 1852, gave to any railroad chartered within ten
years, materials without any distance restriction; and an act in 1872,
granting a right of way to the Denver & Rio Grande, gave mate-
rials for construction and repair. Here we can see increasing Congres-
sional generosity. Several acts in 1878, 1874, and 1875, gave mate-
rials for construction, and in 1875 that privilege was made general.’®
It is true that in some cases this generosity was perhaps wise, but
great abuses arose, and a great deal of public timber was destroyed
under cover of these provisions.

THE FREE TIMBER AND TIMBER AND STONE ACTS

The year 1878 marks the passage of two acts of great importance
in promoting the destruction of timber—the Free Timber Act, and
the Timber and Stone Act. In order to understand the passage of
these acts, however, it will be necessary to note briefly the status of
the public lands laws as they related to timber.

Previous to the year 1878, no distinction was made between timber
lands and other lands, so that timber lands could be acquired from the

© 91 Stat. 18, 194,
92 Stat. 3, 659; 4, T78; 5, 253; 10, 28; 17, 339; 18, 482.
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government in several different ways; by public sale, by private sale,
under the Homestead Act, under the Preémption Law, and by the use
of military bounty warrants or other forms of land scrip. Public sale,
as above pointed out, had been one of the earliest methods of land
disposal, but after the adoption of the Homestead Act, in 1862, pub-
lic sale was not favored, and at this time very little land had been
offered for sale except in the South—in Alabama, Arkansas, Florida,
Louisiana, and Mississippi, where all of the surveyed public lands
were offered under the act of 1876. No land could be entered at
private sale unless it had first been offered at public sale, so that
about the only lands available at private sale, were in the southern
states.” The Homestead and Preémption laws had been devised for
agricultural lands, not for timber lands, and the acquisition of
timber lands under their provisions was often fraudulent—indeed
the acquisition of much of the timber land of the West was neces-
sarily fraudulent, since it was not fit for agriculture when cleared.
There was always a considerable amount of land scrip of various
~ kinds, which could be used in acquiring title to public lands, but much
of this was, of course, in the hands of speculators, and so was obtain-
able generally only upon the payment of a speculative price. In secur-
ing land in this way it was necessary also to hunt out the holders of
the scrip; and finally, some of the scrip, as for instance the military
bounty warrants, was available for location only upon public land
which was subject to private cash entry, and for this reason was of no
value in many sections of the country.®
. Thus, there was in 1878 no general legal and honest way of acquir-
ing public timber lands, or the timber itself, in many parts of the
United States; and when appropriations for the suppression of tim-
ber depredations became available, and under Carl Schurz, the admin-
1stration began a policy of law enforcement sufficiently vigorous to

93 Somewhat later than this, considerable land seems to have been offered at
public sale in various parts of the country, and in some sections, as, for instance,
Wisconsin and the Upper Peninsula of Michigan, large tracts were taken up at
public and private sale. (Report, Public Lands Commission, 1905, 199 et seq.:
“Lumber Industry,” I, 185, 256-258; II, 147-149; III, 19%, 213, 214: Donaldson,
“Public Domain,” 206, 207, 415, 1159.)

94 Donaldson, “Public Domain,” 223, 232-237, 289, 290, 950, 958, 959, 1276:
“Lumber Industry,” I, 258.
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discourage timber stealing, those wanting timber sought other means
of acquiring it. The result was the passage of the Free Timber Act
and the Timber and Stone Act. The former provided free timber for
settlers, and the latter provided for sale of the lands.

As long as the law against timber cutting was not enforced, there
had been no need for a free timber law, but when the policy of law
enforcement was inaugurated, the response of the West was fairly
prompt. As early as 1869, Representative Johnson of California had
introduced a bill for the relief of persons taking timber from the pub-
lic lands,” but the bill made no headway, and Congress gave little
‘evidence of interest in the matter for several years. In 1876 and in
1878, Chaffee of Colorado introduced bills into the Senate: ““Author-
izing citizens of Colorado, Nevada and the Territories to fell and
remove timber on the public domain for mining and domestic pur-
poses”;* and in the latter year, by the help of Senator Sargent of
California, got one of his measures through the Senate without diffi-
culty. In the House, Patterson of Colorado, Page of California, and
Maginnis of Montana pushed the bill through, although not until
Fort of Illinois compelled them to agree to an amendment giving the
Secretary of the Interior control over the licenses to cut timber. As
thus amended, Chaffee’s bill passed with very little opposition, and
became a law on June 3, 1878."" Some time before Chaffee’s bill was
signed, Representative Wren of Nevada introduced a similar bill into
the House, but it received no attention.?® ‘

Before this bill reached the House, however, a provision had been
enacted as a rider to a special appropriation bill, which accomplished,
in the territories of the United States, practically the same thing, for
one year. To the clause appropriating $7000 for investigating land
entries, a proviso was attached, that where timber lands were not sur-
veyed and offered for public sale, none of the money appropriated
should be used to collect a charge for timber cut for the use of actual
settlers.®”® Much of the land had not been surveyed, and very little in
the West had been offered for sale, so that the appropriation made for

95 H. R. 563; 41 Cong. 2 sess.; Cong. Globe, p. 98.
96 S, 1078; 44 Cong. 2 sess.: S. 20; 45 Cong. 1 sess.
%7 Cong. Rec., May 9, 1878, 3328: Stat. 20, 88.

98 Cong. Rec., Mar. 11, 1878, 1646.

99 Stat. 20, 46. .
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timber protection was very closely circumscribed in its use. The effect
of the proviso was clinched by another provision, that all moneys col-
lected for depredations should be covered into the treasury like other
public land receipts. Money thus collected from the sale of stolen
timber had long been a fund for the prosecution of trespassers.

There was much justice in the demand of the western states for free
timber. In many parts of the West there were apparently inexhaust-
ible forests, some of the timber ripe or rotting, and with no apparent
probability that the government would soon, if ever, make any use of
it. In some sections, too, coal was not mined and was very expensive.
Under such circumstances there was little apparent justice in deny-
ing the miners and settlers the use of some of the timber. Further-
more, the people of the West felt that the timber growing in the West
was their own timber, and many of them were unable to see why they
should not do with it as they pleased, just as the people of the East
had done in an earlier period.

Had there been a law permitting the sale of timber on the public
lands, by means of a system of licenses, there would have been no real
need for legislation at this time; but no such policy had ever received
serious consideration in political circles in the United States, and
when Congress acted, it produced on the same day, June 3, 1878, the
Free Timber Act just described, and the Timber and Stone Act, the
latter of which launched the United States definitely upon the policy
of turning over timber lands to private ownership.

Considering public sentiment, and even scientific opinion, as it was
in 1878 and previously, it is not surprising that Congress should have
provided for the sale of timber lands. It seems strange rather that the
law should not have been passed sooner, for the policy of sale had been
recommended by almost all writers on the subject. In 1870, R. W.
Raymond, Commissioner of Mining Statistics, in his complaint re-
garding timber depredations, said: “The entire standing army of the
United States could not enforce the regulations. The remedy is to sell
. the lands.”®® In 1874, the Commissioner of the Land Office, S. S. Bur-
dett, recommended in his annual report that the lands should be sold;
and in this recommendation the Secretary of the Interior concurred.**

100 H. Ex. Doec. 207; 41 Cong. 2 sess., 343.
101 Report, Sec. of Int., 1874, X VI, 6.
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The Public Lands Commission of 1880 favored the sale of timber
lands, like Secretary Delano, on the ground that private ownership
would provide the best protection.’*® Even the committee of the Asso-
ciation for the Advancement of Science appointed in 1873, reported:
“We do not recommend the undertaking of this industry by the gov-
ernment ;” although they added qualifications that could fairly be
interpreted to favor a system of national forests. F. B. Hough of
that society, in his first report on forestry in 1877, also said that our
government could not undertake the management of forests, because
the officers would be politicians instead of foresters; yet he spoke
favorably of the Canadian system of retaining the land and selling
stumpage.’®® In the debates on the bill for opening up the lands of the
South, almost everyone favored sale of the lands, as the best means of
securing protection. Secretary Schurz was always in favor of gov-
ernment reservation of timber lands, but he said little about it, per-
haps realizing that there was no possibility of such a policy being
adopted.*® A

It i1s not really surprising that in the seventies, sale should have
seemed the only practicable policy in dealing with timber lands. The
public domain covered an immense area of over a billion and a quarter
acres, more than a billion acres of it unsurveyed.*® No surveys having
been made, there is no record of the amount of timber land included
in this total, but the fact that about 150,000,000 acres of forest
reserves were later carved out, after private individuals had taken the
best land, indicates that there was a vast area of timber land at this
time. The wisdom of government management of such an enterprise
might well be questioned, especially since Congress had never evinced
the capacity to deal efficiently and intelligently with the lands, while
various scandalous exposures since the Civil War had shown a low
standard of political morality which promised little for Federal man-
agement of anything. With public opinion almost everywhere favor-
ing the policy of sale, and only a few doubtful voices opposing, a law
to carry out that policy was inevitable.

102 Donaldson, “Public Domain,” 542,

103 Hough, “Report on Forestry,” I, 194.

104 Cong. Rec., Feb. 2, 1876, 816-818; Feb. 7, 906; Feb. 8, 936; Feb. 15, 1083-
1090; Apr. 13, 2461; Apr. 19, 2603 et seq.: Report, Sec. of Int, 1877, XVI, XIX.

105 Report, Sec. of Int., 1878, 5.
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As early as 1865, Senator Conness of California introduced a bill
for the sale of timber lands in that state, but the Committee on Public
Lands asked to be discharged from its consideration. In 1871, Dele-
gate Garfielde of Washington and Representative Sargent of Cali-
fornia introduced bills for the sale of timber lands in the coast states,
and one of these measures passed the House, as did also a bill intro-
duced by Slater of Oregon, proposing to give settlers the right to buy
forty acres of timbered lands for each 160 acres of untimbered land
occupied by them. Several timber sale bills appeared in the next few
years, most of them fathered by western men—Representatives Page
and Pacheco of California, Maginnis of Montana, Patterson of Colo-
rado, and Kelley of Oregon. Measures were also introduced, however,
by Dunnell and Averill of Minnesota, and even by men from farther
east—Representative Sayler of Ohio and Senator Boutwell of Massa-
chusetts.'*® Some of these bills provided sale at appraised value, or at
a fixed minimum, and in the debates on Senator Kelley’s bill, an amend-
ment was offered providing that lands must be offered at public sale
before they could be bought otherwise; but this amendment was
defeated in the Senate by a vote of 86 to 9, its meager support coming
mainly from the eastern states.'*” -

As already stated, Sargent’s bill of 1871, and Slater’s measure of
the following year passed the House of Representatives. Two years
later the bill originally introduced by Page of California, providing
sale at $2.50 per acre, also passed the House without opposition; and
in 1878, a bill was introduced by Sargent, providing for sale in Cali-
fornia, Oregon, Washington, and Nevada. This bill was intended as
a supplement to the Free Timber Act, which did not apply to the
coast states, California having been omitted from the provisions of
the latter act at the request of Sargent himself; and it passed both
houses with scarcely an opposing voice.**®

106 S, 379; 38 Cong. 2 sess.; Cong. Qlobe, Feb. 16, 1865, 811: H. R. 2930, H. R.
30055 41 Cong. 3 sess.: H. R. 274; 42 Cong. 1 sess.: Cong. Globe, Feb. 11, 1871, 1158+
H. R. 3101; 42 Cong. 3 sess.: H. R. 410, S. 4715 43 Cong. 1 sess.: H. R. 4430; 43
Cong. 2 sess.: H. R. 323, H. R. 660, H. R. 1191, S. 6; 44 Cong. 1 sess.: H. R. 797,
H. R. 1154; 45 Cong. 1 sess.: H. R. 2658, H. R. 3981; 45 Cong. 2 sess.

107 Cong. Rec., Feb. 16, 1876, 1101; Feb. 21, 1187-1189.

108 Cong. Rec., Feb. 22, 1875, 159’7 1598 Apr. 18, 1878, 2640; Apr 25, 1878,
2842; May 11, 1878, 3387, 3388.
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CONCLUSION ‘

Thus it appears that at the end of the year 1878, most of the fac-
tors which were to determine the fate of our American forests were
already at work. Some steps had been taken in the direction of con-
servation. A few private individuals, associations and societies had
evinced considerable interest in the matter. Some of the states had
taken a few wobbly steps in the direction of forest protection and for-
est planting; while the Federal government had appropriated funds
for protection and investigation, and had made an unsuccessful
attempt at timber culture. These factors must not be given too much
emphasis, however. Conservation sentiment, although destined to grow
in influence within the next few decades, had as yet acquired little
momentum ; and in 1878, it seemed to be developing less rapidly than
the anti-conservation spirit which had arisen to meet it. State action
had been generally ineffective, Federal efforts vacillating and often
futile, and all tree planting worse than a failure.

Forces unfavorable to conservation had on the other hand attained
formidable power. Swamp land grants, grants for education, military
bounties, and the whole hydra-headed system of grants and conces-
sions to the railroads had provided for the alienation of several hun-
dred million acres of land—some of it timber land. The Preémption,
Commutation Homestead, Desert Land, Public Sale, and Private
Entry laws were available to timbermen for the acquisition of remain-
ing tracts; and there was no reason to expect that any of these laws
would soon be repealed. The Free Timber and Timber and Stone acts
completed the category of iniquitous statutes. The manner in which
these various factors operated to accomplish the destruction or alien-
ation of most of the valuable public timber during the following years,
and the manner in which the conservation forces finally saved to the
American public a frazzled remnant of their original magnificent
heritage, will constitute the subject-matter of the following chapters.



CHAPTER II

THE PERIOD FROM 1878 TO 1891: FROM THE PASSAGE
OF THE TWO TIMBER ACTS TO THE FOREST
RESERVE ACT: WHOLESALE TIMBER
STEALING

BrroxrE entering into a discussion of the operation of the timber land
laws during this period, it will be necessary to examine carefully the
two laws of June 8, 1878—the Free Timber Act and the Timber and
Stone Act. They were not only passed the same day, but may be
regarded in some respects as a single act with two parts, each pro-
viding timber disposal on a different section of the public domain.'

THE FREE TIMBER ACT, PROVISIONS AND INTERPRETATION

The Free Timber Act of 1878” provided that residents of the Rocky
Mountain states—Colorado, Nevada, New Mexico, Arizona, Utah,
Wyoming, Dakota, Idaho, and Montana—might cut timber on min-
eral lands, for building, agricultural, mining, or other domestic pur-
poses, subject to such regulations as the Secretary of the Interior
might prescribe.

The main purpose of the act seemed clearly to be the granting of
free timber to miners, although settlers were included. Beyond this gen-
eral purpose, however, very little in the act was perfectly clear. It was
loosely and unskillfully drawn, and abounded in unnecessary and
indefinite phrases and clauses of the “and-so-forth” character. The
privilege conceded by it was limited to citizens of the United States,
“and other persons,” resident in certain states, “and all other mineral
districts of the United States.” It allowed “timber and other trees”
to be cut for building, agricultural, mining, “or other domestic pur-
poses,” subject to such regulations as the Secretary of the Interior

1 Nevada was the only state to which both acts applied.
2 Stat. 20, 88.
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might prescrlbe for the protection of the timber, “and for other
purposes.” :

Considerable litigation soon arose concerning the meaning of the
phrase, “all other mineral districts of the United States,” certain
mining companies in Oregon and California claiming that this phrase
extended the provisions of the act to mining districts anywhere in the
United States. Secretary of the Interior Teller ruled that mineral
districts anywhere were included within the provisions of the act, but
the courts held that, while the phrase was some evidence of an inten-
tion on the part of Congress to extend the operation of the act beyond
the limits of the states and territories named, yet, since there was
nowhere any district known as a “mineral district,” nor any method
known to the law by which such a district could be established, the
provisions of the law could not be so extended.’

The law was not only ambiguous but, strictly interpreted, would
have applied to a very small portion of the public timber lands.* It
- permitted the removal of timber from mineral lands. Perhaps not one
acre in 5000, in the states and territories named, was mineral, and
hardly more than one acre in 5000 of what was mineral was known to
be such.® The lands must be mineral, and furthermore, “not subject
to entry under existing laws of the United States except for mineral
entry.” Interpreting this, the Supreme Court of the United States
held that in order that mineral lands should be excepted from pre-
emption and settlement, “the mineral must be in sufficient quantity to
add to their richness and to justify expenditure for its extraction,
and known to be s0.”® In a later decision of the Supreme Court, Justice
Peckham said : “The rlght to cut is exceptional and narrow. . . . The
broad general rule is against the rlght The presumptlon in the
absence of evidence is that the cutting is illegal.””

These decisions were made later than the period under considera-
tion, so, of course, were not yet binding, but they differed little from

8 “Land Decisions,” I, 600: U. S. vs. Smith; 11 Fed. Rep., 487; U. S. vs.. Benja-
min; 21 Fed. Rep., 285.

4 Report, Sec. of Int., 1878, XIII.

5 Donaldson, “Public Domain,” 543.

6 Davis vs. Weibold; 139 U. S., 507, 519.

7 No. Pac. R. R. Co. vs. Lewis; 162 U. S., 366, 376. See also U. S. vs. Reed; 12
Sawyer, 99, 104; and U. S. vs. Plowman; 216 U. S., 372.
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the instructions issued by Secretary Schurz in 1878, in which he
stated: “This act will be enforced against persons trespassing upon
any other than lands which are in fact mineral or have been withdrawn
as such.””®

The Free Timber Act would thus have been of extremely lLimited
effect if it had been strictly applied and its limitations enforced, but
it was not so applied and its provisions were not enforced. Secretary
Schurz’s regulations seem sufficiently severe. He not only interpreted
the term “mineral” very strictly, but also directed that no trees less
than eight inches in diameter should be taken.” Doubtless, too, he
enforced his regulations as vigorously as funds permitted. In 1882,
however, H. M. Teller of Colorado became Secretary of the Interior,
and his enforcement of the timber land laws was such as might have
been expected of a western man, with a strong western bias on land
questions. His effort to broaden the scope of the Free Timber Act has
been noted ;' and his general policy was to allow lumber dealers, mill
owners, and railroad contractors to cut tlmber even for commercial
purposes, and for sale as well as for use.’

With the inauguration of President Cleveland, a new spirit entered
the Land Department, and, under Secretary Lamar and Commissioner
Sparks, the policy of Teller was completely reversed. Another circular
of instructions regarding the Free Timber Act was issued, perhaps
even more strict than that of Schurz.*® This circular directed that the
“land must be known to be of a strictly mineral character” in order
to be included in the provisions of the act. This, it will be observed,
anticipates the decision in Davis vs. Weibold by nearly five years.
Also in its regulations regarding sawmills operating under the act,
this circular evinces the most explicit care. Every manager of a saw-
mill was required to keep a record showing when and by whom all tim- -

8 Report, Land Office, 1878, 119.

9 Ibid.

10 Cross Reference, p. 63.

11 Report, Sec. of Int., 1885, 235: “Land Decisions,” I, 597. Secretary Teller was
himself the owner of a number of mines in the West, and so was in a position to
profit by the loosest possible interpretation of the Free Timber Act. It has been
stated that he got title to some of his mining lands while Secretary of the Interior,
but the writer has no absolute proof of this statement. (Cong. Rec., Jan. 29, 1906,

1883; Feb. 26, 1909, 3227.)
12 Report, Sec. of Int., 1887, 552: “Land Decisions,” IV, 521.
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ber was cut, describing the land carefully and stating the evidence
upon which it was claimed to be mineral, etc. The manager was for-
bidden to sell any timber or lumber without taking from the purchaser
a written agreement that it would not be used except for the purposes
allowed by the act. Every purchaser was required to file a certificate
under oath that he was purchasing the timber or lumber exclusively
for his own use, and for the purposes enumerated. To make enforce-
ment easier, the books, files, and records of the mill men were required
to be open to the inspection of the officers and agents of the depart-
ment ; while, to prevent waste and fire destruction, mill owners were
required to utilize all of each tree that could profitably be used, and
to remove the tops and brush.

EVIL EFFECTS

Unfortunately, the enforcement of these regulations was generally
very lax. A force of from fifteen to fifty-five special agents'® could not
protect several hundred million acres of timber land, even when the
administration favored law enforcement, and in years when the admin-
istration did not favor that policy, very little could be expected.
Wealthy companies employed large forces of men to cut and remove
the timber, little if any attention being paid to the character of the
land, or to the size of the trees. Millions of dollars worth of timber was
reported to have been used in the Comstock mines between 1870 and
1893, some of it taken under the provisions of the Free Timber Act.
In 1887, suit was pending against one man in Colorado for 39,000
cords of wood alleged to have been cut from non-mineral lands. Timber
was taken, not only by lumbermen and by mining companies, but by
smelting companies, which found charcoal combined with coke a
quicker means of smelting than coke alone, and cleared vast tracts,
sometimes, it is stated, burning over large tracts in order to get the
dead timber, and then selling charcoal in the public market. Along the
Colorado Midland Railway, long stretches of mountainsides were
cleared of their forests, and later the charcoal kilns in the vicinity

. were deserted because of the exhaustion of the supply of wood.**

13 Reports, Sec. of Int., 1879, 26; 1890, 80.

14 Report, Land Office, 1888, 54: Forestry Division, Bul. 2, 1889: Proceedings,
Am. Forestry Assoc., 1891-92-93, 132: Report, Sec. of Int., 1887, 566, 567: Arbori-
culture, Mar. 3, 1903, 91-93: Bird, “A Lady’s Life in the Rocky Mountains,” 226. In
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The iniquitous effects of the law were pointed out from the very
first. Even before its passage, Commissioner Williamson wrote to Sec-
retary Schurz: “This bill is equivalent to a donation of all the timber
lands to the inhabitants of those states and territories. The machinery
of the Land Office is wholly inadequate to prevent the depredations
which will be committed.”*® Secretary Schurz foresaw the same results.
“It will stimulate a wasteful consumption beyond actual needs and
lead to wanton destruction,” he said, “for the machinery left to this.
department to prevent or repress such waste and destruction through
enforcement of the regulations, will prove entirely inadequate, and as
a final result, in a few years the mountainsides in those states and
territories will be stripped bare.”*¢ '

In his annual report the following year, Secretary Schurz said:
“The predications made last year by myself and the Commissioner of
Land Office have already, in many places, been verified by experience.
I repeat my earnest recommendation that the act be repealed.”*”

While Schurz thus complained of the disastrous effects of the law
on the public timber, his successor, Samuel J. Kirkwood, like the
Public Lands Commission of 1880, seemed concerned rather because
the act was not more general in its scope,’® and the next Secretary of
the Interior, H. M. Teller, usually favored timber concessions of
every kind.

EXTENSION OF FREE TIMBER PRIVILEGES

Although the preservation of the public timber demanded the
speedy repeal of this act, there was, during the decade or more fol-

January, 1900, Secretary of the Interior Hitchcock ruled that the use of timber
for smelting was not permissible under the Free Timber Act; but only a few months
later Commissioner Richards ruled that smelting was “manufacturing,” and that
therefore timber might be taken under the Permit Act of 1891—a second “free
timber” act, extending the provisions of the act of 1878. Thus it seems that, but for
a few months during the year 1900, free timber was available for use in smelters,
although the writer is not absolutely certain as to the status of the matter during
this time. A decision of a Secretary of the Interior would not ordinarily be reversed
by a later Commissioner of the Land Office. (“Land Decisions,” XXIX, 572: Com-
pilation of Public Timber Laws, 1903, 91-93.) .

15 Report, Sec. of Int., 1878, XTII.

16 Ibid., XIV.

17 Ibid., 1879, 28.

18 H. Ex. Doc. 46; 46 Cong. 2 sess., XXXII, XXXIII: Report, Sec. of Int,
1881, 13.
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lowing its passage, no change in Congress to justify a hope that it
would be repealed. It is true that the idea of forest conservation was
spreading, but in Congress, especially in the Senate, the opposing
forces gained considerable strength in the late eighties and 1890 by
the admission of several new western states: North and South Dakota
(1889), Montana (1889), Washington (1889), Idaho (1890), and
Wyoming (1890). Most of these new states could usually be counted
upon to vote against conservation measures.

During the eighties there was little agitation regarding this par-
ticular act, Congress being largely engrossed in a general overhaul-
ing of other public land laws, particularly the Preémption, Timber
Culture, Desert Land, and Commutation Homestead laws; yet a few
bills relating specifically to free timber appeared, and all of them
favored a more liberal policy. In 1880, Representative Downey of
Wyoming introduced a bill to extend the Free Timber Act to all pub-
lic lands regardless of their mineral character, but the bill was never
reported.’® Several years later, Representative Symes of Colorado
attempted to amend the Free Timber Act, and Senator Teller (for-
merly Secretary of the Interior) made several similar efforts, one of
his measures passing the Senate in 1888.%° ; :

Of a type entirely different from these bills was the conservation
measure introduced by Representative Holman of Indiana in 1887.*
This bill contained a provision that all timber lands should be classi-
fied as such, and the timber sold to the highest bidder at not less than
appraised value, in tracts of not more than forty acres. This provision
was intended to secure for the government something like the real
value of the timber, but Smith of Arizona immediately offered an
amendment providing free use of any timber not of commercial value,
apparently fearing that the bill would curtail free timber privileges;
and this amendment passed without opposition. It was fairly clear
that free timber was not likely to be taken from the “poor settler”
and miner until Congress experienced a change of heart.

While it was thus clear that Congress would not abridge the privi-

19 H. R. 6340; 46 Cong. 2 sess.

20 H. R. 6709, S. 2510, S. 2877; 50 Cong. 1 sess.: S. 1394; 51 Cong. 1 sess. See

also Report, Land Office, 1890, 82.
21 H. R. 7901; 50 Cong. 1 sess.



68 UNITED STATES FOREST POLICY

leges given by the Free Timber Act, and even that it might extend
these privileges somewhat, there was scarcely reason to expect such
an extension of free timber privileges as came in the Permit Act of
1891. In 1890, in connection with the debates on the “annual® bill,
“To repeal the Timber Culture and Preémption laws,” Senator San-
ders of Montana offered an amendment providing free timber in
Colorado, Montana, Idaho, North Dakota, South Dakota, Utah, and
the gold and silver regions of Nevada, “for agricultural, mining,
manufacturing or domestic purposes.”® This amendment, it will be
noted, not only provided for free timber in the entire public domain
of the states and territories named, without regard to its mineral
character, but it included manufacturing among the purposes for
which timber might be taken, being thus a practical legalization of
timber cutting for almost any purpose whatever, provided only that
the timber was not taken out of the state. Senator Edmunds of Ver-
mont declared that the amendment turned “all the timber on all the
public lands of the United States in these States described, as open
and common loot for every miner, for every railroad, for every saw-
mill, for everybody who thinks that he can make money out of Cutting
down the forests and selling their products.”® Senator Reagan of
~ Texas suggested that Sanders’ amendment be changed, so that it
should apply only to timber cut for domestic use and not for sale or
speculation, but Sanders objected even to this limitation, and it was
not pressed. :

There can be no doubt that Sanders, and most of the other western
men, felt perfectly justified in asking for free timber for manufactur-
ing purposes. As Sanders explained: “If I understand the Senator
from Vermont [Edmunds], he objects to permitting the citizens liv-
ing in those States, and to whom we thus deny the privilege of buying
timber lands, the right to manufacture timber at all. I should think
it would not be undesirable to permit manufacturing on the limited
scale on which it is carried on in such States and Territories to be so

22 8. Jowurnal, Sept. 16, 1890, 524: Cong. Rec., Sept. 16, 1890, 10087 et seq. Some
of the westérn men not unnaturally felt that since the timber was in their vicinity,
it was theirs to use for any purpose whatever.

23 It will be remembered that Edmunds had shown his interest in timber con-

servation fourteen years before, in the debates on the bill for the sale of southern
lands.
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carried on. That manufacturing consists principally in manufactur-
ing lumber which is made into cradles to rock the children, shingles
and roofs to cover the heads of the citizens, coffins in which to bury
the dead, and lumber in the various forms' which the necessities of
civilized man have through considerable experience designated as wise
and useful and comfortable and convenient. . . . There is not the
remotest desire on the part of the citizens of the State which I repre-
sent, or of the neighboring States and Territories that topographi-
cally are like my own, to get timber land or timber for nothing; but
the simple fact is that they cannot get it; they cannot buy it unless
they go up to Oregon or to Minnesota, distant from 700 to 1100 or
1200 miles. Now it is wise, I say it is just, it is beneficent that these
- needs that exist there and that must be supplied shall be supplied and
may be supplied and provided for by law, may be supplied without
subjecting the persons to a criminal prosecution or to civil action.”
Senator Sanders was very bitter in his denunciation of the efforts of
the government to suppress timber stealing, and he spoke of the
government as “represented by a very small, and very narrow-minded
and very malignant representative who grabs a citizen of the United
States and says: ‘We will wreak upon you some imagined and pent-up
vengeance that we owe to this entire community for having cut this
timber.” ?

One reason why the western men felt that they were entitled to free
timber, even for manufacturing purposes, was that forest fires were
destroying immense amounts of timber each year anyhow, and there
was no apparent reason why this timber should not be used rather
than allowed to go up in smoke. Sanders also claimed that the settlers
in the West had earned the right to. generous free timber privileges
by their services in helping to put out fires; but it is doubtful whether
most people in the West had performed any very important function
in protecting the forests in this way.

Sanders’ amendment encountered very little opposition in the
Senate, except that of Senator Edmunds, and finally passed with
only three opposing votes, those of Edmunds, Quay of Pennsylvania,
and Spooner of Wisconsin. In the next session, the amendment was
agreed to by the House, but President Harrison refused to sign it
until provision was made for the regulation of timber cutting by the
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Secretary of the Interior; and a separate bill, providing for such
regulation was introduced.”* Upon its passage, the original amend-
ment became law on March 8, 1891.2°

The history of the Free Timber Act has now been traced through
the period from 1878 to 1891. It has been pointed out that it was
poorly drawn, ambiguous, and most injurious in its effect on the
public timber ; that its faults were perceived even before it was passed,
and afterward its evil effects repeatedly brought to the attention of
Congress ; that Congress, instead of eliminating some of the worst
features of the law, left it upon the statute books untouched, and
passed another free timber law even more vicious in its provisions. In
order to understand more clearly the situation in regard to timber
lands, however, it will now be necessary to return to the other law
of 1878—the Timber and Stone Act.

' THE TIMBER AND STONE ACT: PROVISIONS

The Timber and Stone Act,” applying to the coast states and
Nevada, contained several important provisions besides the one per-
mitting the sale of timber lands, and these will first be briefly noted.
First of all, it provided (section 4) a lighter penalty for cutting
timber on the public domain than had been imposed by the act of
1831,%" and abolished the provision of the earlier act which had
allowed informers or captors one half of all penalties or forfeitures
collected. The penalty now imposed—$100 to $1000—was altogether
inadequate, and did not include the costs of prosecution, which were
often greater than the penalty to be collected.?

2¢ Cong. Rec., Sept. 16, 1890, 10094: S. 5129; Cong. Rec., Mar. 3, 1891, 3894.

25 Stat. 26, 1095.

26 Stat. 20, 89.

27 Stat. 4, 472.

28 Report, Sec. of Int., 1878, XV. Perhaps the influences behind the passage of
this law are indicated by the manner in which the various penal provisions are
arranged. Thus in section 4 there is a proviso that the “penalties herein provided
shall not take effect until 90 days after the passage of this act.” In the next section,
part of the law of 1831 is repealed, and in the last section a general repeal clause
sweeps away “all acts and parts of acts inconsistent with the provisions of this
act.” This last clause seems to have intended the repeal of the act of 1831, for that
act (Revised Statutes, 2461) provided a penalty for trespassing entirely different
from the penalty provided by the act of 1878, and so was apparently “inconsistent”
with it. The evident intention was to repeal the act of 1831, and leave a period of
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Free timber was granted in certain cases by the following proviso:
“Nothing herein contained shall prevent any miner or agriculturist
from clearing his land in the ordinary working of his mining claim or
preparing his farm for tillage or from taking the timber necessary
to support his improvements.” Interpreting the phrase relating to
the clearing of the land, the United States Circuit Court held that
the clearing must be incidental or subordinate to the cultivation,
but the agents of the Land Office, always lacking funds, and some-
times lacking honesty, were not likely to probe carefully into most
cases to determine whether the clearing was incidental to the mining
or cultivation, or whether it was the only object of the entry—a
difficult question under some circumstances. This section was certain
to result in fraud.

Section 5 of the act provided relief for trespassers, those who had
not exported their booty from the United States being relieved from
prosecution on payment of $2.50 per acre for the timber. This pay-
ment, it is true, did not give them title to the land, but the privilege
of thus cutting timber worth often $5 or more, for a charge of some-
times less than one half its value seems generous enough, without the
additional gift of a patent to the lands.*

Unnecessary to the accomplishment of the purposes of this act was
a final proviso directing that all moneys collected should be covered
into the treasury of the United States. Such a prov1s1on had already
been enacted on April 30.*

Concerning the main provision of the act, the provision author-
- izing the sale of timber lands, several limitations must be noted. In
90 days during which there should be no law for the punishment of trespassers in
these states. It is true the Attorney-General decided that the general repeal clause
did not repeal the act of 1831, but in making this decision he seemed to doubt
whether he was following out the intentions which actuated Congress in passing the
act. (S. Doc. 396, Pt. 3, 245; 59 Cong. 2 sess.: Compilation of Public Timber Laws,
1903, 105, 106.)

20 U, S. vs. Williams; 18 Fed. Rep., 477.

30 Report, Sec. of Int., 1878, XV. This attempt on the part of Congress to le-
galize timber stealing was in some degree thwarted by the Federal courts, which
held that a party prosecuted was not discharged from liability by the payment
of $2.50 per acre, but was still liable to the United States for the value of the
timber cut. (U. S. vs. Scott; 39 Fed. Rep., 900. See also Cotton vs. U. S.; 11 How-

ard, 228: and U. S. vs. Cook; 19 Wallace, 591.)
31 Cross Reference, p. 58.
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the first place it related only to surveyed lands in the states named,
and for that reason much of the land was not immediately available
under its provisions; although Congress showed a disposition to
extend its operation by appropriating $30,000 two weeks later, “for
a survey of timbered lands excluswely 32 In the second place, the
government was to sell only lands “chiefly valuable for timber but
unfit for cultivation,” which had “not been offered at public sale.”
The restriction to lands unfit for cultivation, had it been enforced,
would of course have eliminated some timber lands, while limiting
sale to unoffered lands shut out practically all of the timber lands
of the South, which had been offered under the act of 1876.* A third
Limitation forbade the sale of lands containing gold, silver, copper,
or coal.

Subject to these limitations, the Timber and Stone Act provided
for the sale of 160 acres of timber land to any person or association,
“at the minimum price of $2.50 per acre.” The phrase, “at the mini-
mum price of $2.50 per acre,” should doubtless have been interpreted
to mean somewhere near the real value of the land, but not below
$2.50. It was not so interpreted, however, and timber lands of all
kinds were sold at this price. Secretary Schurz, in his circular of
instructions issued soon after the passage of the act, made no specific
~ reference to this section,’* apparently deeming its intent clear enough

without explanation, but the registers and receivers, lacking adequnate

provision for the examination and valuation of the lands, found it
convenient to sell at the minimum rate provided; and this practice
was always followed until as late as 1908, when the timber lands
were practically all disposed of. It seems to have been generally
believed that the lands must be sold at $2.50, for so honest and aggres-
sive a public servant as Commissioner Sparks complained in 1885
of the inadequacy of the price, apparently believing that the remedy
lay with Congress, rather than with himself and the Secretary of the
Interior.”

It is true that some of the regulations provided in the act seemed

32 Stat. 20, 229.
. 33 Cross Reference, pp..40-53.
3¢ Report, Sec. of Int., 1878, 134.
85 “Tumber Industry,” I, 263.
36 Report, Sec. of Int., 1885, 225.
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to indicate a desire to secure honest administration. The applicant
was required to file with the register a “sworn statement” that’the
land was unfit for cultivation and valuable chiefly for its timber;
that it contained no deposits of gold, silver, cinnabar, copper, or
coal; that he had made no other applications under the act; that he
* did not desire to purchase the land on speculation, and that he had
not made any agreement or contract for sale to anyone else. Further-
more, the testimony of two disinterested witnesses was required to
support the allegations of the applicant. These witnesses were re-
quired to swear that they knew the facts to which they testified, from
personal inspection of the land.* :

The limitation of 160 acres of land to each purchaser was a char-
acteristic sample of attempts by Congress to block the action of
economic law, and its failure was assured from the beginning. One
hundred and sixty acres, the “one family farm,” is perhaps the most
efficient unit in ordinary agriculture, but in the management of timber
lands the most economical unit is a tract of thousands of acres, in
some regions and under some circumstances, perhaps hundreds of
thousands of acres. Such a tract permits the construction of efficient
logging equipment, insures a timber supply for the life of an efficient
mill, thus making possible the most economical lumbering operations.
Also a single large tract of timber can be far more cheaply and effec-
tively protected from fire than a number of smaller tracts—a very
important consideration in view of the great expense involved in fire
protection. Congress was following out a very unwise policy in dis-
posing of timber lands under any circumstances, but doubly so in
trying thus to dispose of them in 160-acre plots.*

37 Report, Sec. of Int., 1881, 39.

38 Tt was not the western men alone who failed to see the folly of selling timber
land in 160-acre plots. Almost everyone in Congress thought that 160 acres was the
ideal unit. Thus in the debates on the bill to open up the southern lands in 1876,
almost no one seemed to have any clear conception of the economic principles that
were eventually to determine the character of the lumber business and the size of
timber holdings. Edmunds and Boutwell recognized that the land should not be
sold at all, but no one pointed out clearly that the 160-acre tract could never be
the basis of an efficient lumbering business.

So in the debates on Holman’s bill of 1888, almost everyone, seemed to cling to
the 160-acre plot for the sale of timber. Holman himself always favored small units
in the lumber business and seemed to think that legislation could secure this con-
dition. Like almost all the men in Congress, he failed to see that large tracts of
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FRAUDS UNDER THE TIMBER AND STONE ACT

Since the land must be “unfit for cultivation,” no settler would buy
it for the purpose of cultivation, and, since 160 acres was too small
a plot for economical lumbering operations, larger tracts must some-
how be obtained. Under the generally lax administration of the land
laws this was easily accomplished. Large operators had their em-
ployees and other persons make the necessary affidavits, enter the
lands, and then convey to their employers or principals. Irrespon-
sible persons—Iloggers, mill hands, sailors, etc.—could be hired for
from $50 to $150 or even less, and witnesses could usually be found
to swear to the proof of the entry for $25 or less. A special agent
reported finding records to prove that one such party had acted as
witness in thirteen final proofs in seven days, although he had prob-
ably never seen any of the land. The agent reporting this estimated
that three fourths of the entries under the act were fraudulent.®

The annual report of Commissioner Sparks in 1886* gives an in-
teresting account of frauds perpetrated under this law among the
redwood lands of the Humboldt district in California. A large timber
firm in this district employed expert surveyors to locate and survey
the lands, and then hired a number of agents to go upon the streets
of Eureka and find persons to sign-applications for land, and trans-
fer their interests to the company, a consideration of $50 being paid
for each application secured. No effort seems to have been made to
keep the matter secret and all classes of people were approached and
asked to sign applications. Sailors were caught while in port and
hurried into a saloon or to a certain notary public’s office. Farmers
were stopped on their way to their homes, and merchants were called

timber land were more valuable proportionately than small tracts, that 160 acres
was more valuable as part of a large tract than it was by itself, and that, there-
fore, when such lands once found their way into private hands, they inevitably
gravitated into large lioldings. McRae of Arkansas was one of the. first men in
Congress to point out clearly that the lumber business demanded tracts larger than
160 acres. “Any man who knows anything about operating a saw-mill,” he said in
discussing the Holman bill, “at least in the southern country, must know that no
man can afford to establish a saw-mill if he is limited to 160 acres of land. Such
a restriction would simply invite evasion of the law.”.

39 Reports, Land Office; 1883, 9; 1884, 8; 1886, 79-97: Report, Sec. of Int., 1885,
213.

40 p. 94.
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from their counters and persuaded to allow their names to be used.
The lumber company’s agents presented the applications to the reg-
ister and receiver in blocks of as many as twenty-five at one time,
paid the fees, had the proper notices published, hired men to make
the proofs, paid for the lands, and received the duplicate receipts.
The register and receiver seems to have been about the only person
in the vicinity who was ignorant of these frauds.

This case indicated that the ramifications of fraud extended into
the General Land Office at Washington, and illustrated some of the
difficulties encountered by special agents when their discoveries im-
plicated wealthy and influential persons. In 1883, a special agent
reported that this company had procured a large number of fraudu-
lent entries, amounting to not less than 100,000 acres. The agent
disclosed the scheme in all of its details, indicating specific evidence
to support his allegations, with the further information that he had
been offered $5000 to suppress the facts and abandon the investiga-
tion. This agent was subsequently dismissed from the service because
of influence brought against him at Washington by men from the
Pacific coast. Although the report of this special agent was on file,
containing, among other proofs, the affidavit of a former agent of
the timber company in whose interest the entries had been made, dis-
closing the methods employed, and giving the names of thirty-six of
the entrymen hired by the company, with the amounts paid them for
their services—in spite of all this, the official in Washington having
charge of these cases addressed a letter to the commissioner recom-
mending the entries for approval; the commissioner, on receipt of
this letter, issued patents in 157 cases that had been reported as
fraudulent ; and 22,000 acres of timber land passed into the hands of
the timber company. Other agents sent out to this district were ham-
pered by representatives of the timber company in every way possible.
Some of the witnesses were spirited out of the country; others were
threatened and intimidated ; spies were employed to watch and follow
one of the agents and report the names of all persons who conversed
with him, and, on one occasion, two persons who were about to enter
his room for the purpose of conferring with him, were knocked down
and dragged away.*!

41 For another interesting account of the difficulties encountered by govern-
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Even had the representatives of the Land Office always been honest
and possessed of sufficient funds to provide for careful inspection of
cases, proof of fraud under the law would have been very difficult to
sustain because of the stand taken by the Supreme Court of the
United Statés. In the famous case of Budd vs. United States, evidence
showed that a certain timberman had bought approximately 10,000
acres from various entrymen in a certain vicinity; that the deeds
recited a consideration of $1 given for lands worth $5000; that in
at least two instances land had been transferred to this timberman
before final payment had been made to the government ; that the same
two witnesses had served in twenty-one of these entries; and that one
of the witnesses had been engaged in examining the lands and report-
ing to the timberman; yet in the face of this evidence of bad faith
the Supreme Court, Justlces Brown and Harlan dissenting, held that
since there was no absolute proof of a prior agreement in regard to
the particular tract in question, the government suit for cancellation
of patent must fail. The court even went so far as to add the dictum:
“Montgomery [the timberman] might rightfully go or send into
that vicinity and make known generally or to individuals a willingness
to buy timber land at a price in excess of that which it would cost to
obtain it from the Government, and any person knowing of that offer
might rightfully go to the land office and make application and pur-
chase a timber tract from the Government.” Whatever may be said of
the judicial logic of this decision, the result was to render the sup-
pression of frauds under the Timber and Stone Act very difficult
indeed.**

That the Timber and Stone Act would thus prove an instrument
of fraud was foreseen, even before it passed Congress, and thereafter
its evil effects were pointed out repeatedly. In 1878, Commissioner
Williamson, in a letter to Secretary Schurz, made the following pre-
diction: “Under the provisions of the bill the timber lands will, in
my opinion, be speedily taken up, and pass into the hands of specu-

ment inspectors see Conservation, Nov., 1908, 579-584. In one of the cases there
described, an attempt was made to poison the government agent by putting rough-
on-rats in his coffee at a special dinner to which he had been invited.

42 144 U. S, 154, 162. See also U. S. vs. Williamson; 207 U. S, 425: Olson vs.
U. S.; 133 Fed. Rep., 849, 852, 853: “Lumber Industry,” I, 266.
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lators, notwithstanding the provisions to prevent such a result.”*®

In 1883, Commissioner McFarland complained that the restrictions
and limitations of the act were flagrantly violated, and in 1884 he
said: “The result of the operation of the act is the transfer . . . of
timber lands, practically in bulk, to a few large operators.”** Sparks,
in 1885, complained in a similar strain, that the act had operated
“simply to promote the premature destruction of forests.”*® In each
of his annual reports, he called attention to the vicious effects of the
law, and asked for its repeal. The response of Congress to these
complaints is characteristic of congressional legislation regarding

the public lands. -

EXTENSION OF THE PROVISIONS OF THE ACT

For a correct understanding of the action of Congress in regard
to the Timber and Stone Act, it will be necessary to recall the fact
that, at the time of its passage, sale of timber lands was the policy
recommended by almost everyone. Disposal of timber lands by means -
of the Homestead and Preémption laws had always resulted in frauds,
and, as protection of the lands had never been seriously undertaken
by the government, and the idea of national forests had been only
vaguely suggested, sale seemed the only policy open to consideration.
The act itself had of course been dictated mainly by the timber in-
terests of the West, yet persons sincerely desirous of protecting the
public timber had favored the policy of sale as the best means of
protection, and the act had passed with scarcely an opposing voice.
It is thus clear that before the act could be repealed, or its provisions
seriously altered, there must be a complete reversal in the attitude
of Congress. '

Aside from the very limited agitation in favor of forest reserves,
the creation of which would of course have involved the repeal or
limitation of the Timber and Stone Act, little effort was made during
the eighties to change that law in any way. Representatives Strait and
Dunnell of Minnesota tried to amend the act to provide for sale only

43 Report, Sec. of Int., 1878, XV.

44 Report, Land Office, 1883, 9; 1884, 8.
45 Report, Sec. of Int., 1885, 225.
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at appraised value, but without success.*® Representatives Browne
and Holman of Indiana and Payson of Illinois tried to secure the
repeal of the act, but Browne’s measure was never reported, one of
Payson’s was reported adversely by the Committee on Public Lands,
and Holman’s proposition, although debated at considerable length,
did not pass even the House.*” More courteous treatment was accorded
a bill introduced by Senator Dolph of Oregon, to extend the act to all
timber lands regardless of their fitness for agriculture. This bill was
favorably reported by the Senate Committee on Public Lands, but
fortunately made no further progress.*®

In the General Revision Act of 1891,*° the Timber and Stone Act
was not touched; and in the following year its provisions were ex-
tended to all public land states.* ‘

EXTENSIVE TIMBER STEALING

The two acts of 1878 have now been traced through, and somewhat
beyond, the period of the eighties. It has been pointed out how, in
spite of repeated protests regarding the evil effects of these two laws,
"Congress, instead of repealing them, only extended their provisions.
However, while the action of Congress seems, in the light of later
developments, exceedingly unwise, yet any criticism of that action
should be tempered by a careful consideration of the laws applying
to timber during this period. A strict interpretation of the Free
Timber Act, as already pointed out, would have limited its appli-

+6 H. R. 1164; 46 Cong. 1 sess.: H. R. 6997; 47 Cong. 2 sess.: H. R. 832; 48 Cong.
1 sess.

47 H. R. 1909, Cong. Rec., Jan. 7, 1884, 244: H. R. 7901; 50 Cong. 1 sess.: Cong.
Rec., Mar. 17, 1888, 2195: H. R. 379, Cong. Rec., Dec. 21, 1885, 378: H. R. 1300,
Cong. Rec., Feb. 29, 1888, 1594.

48 S, 2482, Cong. Rec., Jan. 12, 1885, 622. Later in the same session the House
voted favorably on Holman’s proposal to suspend all the public land laws except
the Homestead Law, pending legislation affecting lands, but in the Senate this
proposal was not considered. (Cong. Rec., Sept. 21, 1888, 8828.)

49 Stat. 26, 1095. k

50 Stat. 27, 348. The act of 1889 (Stat. 25, 644), providing for the sale of Chip-
pewa pine lands, cannot be regarded as an extension of the Timber and Stone Act,
nor even of the general igea of sale, for in the case of the Indian lands the sale
was at an appraised value, and other legislation of the same period regarding
Indian lands indicates that the idea of sale was giving way to the idea of reserva-
tion. (Stat. 25, 673; 26, 146.)
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cation to a very small fraction of the public timber lands; while the
Timber and Stone Act applied to only four states, and, even in those
states, provided for the sale of tracts too small for efficient lumbering.
Thus, after the passage of these acts, just as before, there was no way
by which timber for commercial uses could be honestly obtained from
a considerable portion of the public lands. Congress, in trying to
make timber available, cast aside the idea of selling the timber with-
out the land, as making a great, unamerican land monopolist of the
government ; and, following the dictates of the lumber representa-
tives, mining, and allied interests, extended the two laws of 1878.
The results of this action will be treated later, but the point to be
noted here is that from 1878 to 1891, just as before 1878, there was
no general law for the purchase of timber on the public lands. In-
evitably the timber which could not be secured honestly was secured
by fraud.

It is important to bear in mind that no attempt is made here to
measure the moral obliquity involved in these land frauds. From the
point of view of a conservationist writing in 1919, it would be very
easy to exaggerate the moral turpitude involved in stealing timber
lands in the seventies and eighties. As just pointed out, there was no
legal and honest way of acquiring timber lands in large enough tracts
for efficient lumbering. Furthermore, speculation and frauds have
always characterized the frontier, since the earliest years of the
nation, and moral values have corresponded to the environment. The
frontier has always attracted the adventurous element. In many
regions of the West, even within very recent years, it has not been
regarded essentially immoral to make a fraudulent entry with the
intention of transferring to some timber company, even to commit
perjury in making the entry. The practice has been too common to
be viewed seriously.

Besides the frauds practiced under the two acts of 1878, there was
a vast amount of stealing under other public land laws. The Pre-
emption Law, the Commutation Homestead Law, and the Desert
Land Law were still in force during this period, and were often used
.to obtain title to timber lands.

Millions of acres were taken up fraudulently under the Pre-
emption Law. Gangs of men were often employed to make entries, a



80 UNITED STATES FOREST POLICY

certain fee being paid for each fraudulent entry. In the redwood
district of California, large tracts of immensely valuable timber lands
were acquired under this act and under the Homestead Act, the sole
improvements consisting of huts or kennels totally unfit for human
habitation.” The head of a large lumber company at Duluth, Minne-
sota, once stated that he, with his associates, had acquired thousands
of acres of pine lands under the Preémption Act by simply filing the
names of persons found in the St. Paul and Chicago directories.
This man had a standing agreement with the local land officers
whereby they were to permit such entries for a consideration of $25
each.”

The Commutation Homestead clause was quite as effective an
instrument of fraud as the Preémption Law. During the course of some
fifty years, a total of over 85,000,000 acres of land was acquired by
commutation, the government receiving something over $50,000,000
for lands worth several times that much, and the profit going largely
to perjured entrymen and their employees. A prominent official in
the United States Forest Service once said of the operation of the act:
“It has been my experience and observation in ten years of field -
service that the commutation homestead is almost universally an entry
initiated with a full intent never to make the land a home. Actual
inspection of hundreds of commuted homesteads shows that not one in
a hundred is ever occupied as a home after commutation. They become
part of some large timber holding or parcel of a cattle or sheep ranch.”
In the vicinity of Duluth, Minnesota, it was at one time a common
practice for persons desiring to commute to take an ordinary dry-
goods box, make it resemble a small house with doors, windows, and a
shingle roof. This box would be 14 x 16 inches, or larger, and would be
taken by the entryman to his claim. On date of commutation proof, he
would appear at the local office, swear that he had upon his claim “a
good board house, 14 x 16, with a shingled roof, doors, windows,”
etc. The proof on its face would appear excellent, and was readily
passed by the local officers. Thus, in a variety of ways, the commu-
tation clause was used in the fraudulent acquisition of lands, often
valuable timber lands. Senator Patterson of Colorado declared in

51 Donaldson, “Public Domain,” 543.
52 “Lumber Industry,” I, 260, 261: Donaldson, “Public Domain,” 682, 1220.
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the Senate in 1904 that “in Colorado and Wyoming, eight acres of
land out of ten to which title has been given in the last twenty years
have been obtained fraudulently and not for agricultural purposes
at all.”®®

While there were a great many timbermen who used the various
public land laws to gain title to lands, there were always other timber
operators who, with no pretense at land settlement or purchase,
erected mills on the public lands and sawed the timber. These men did
not confine their efforts to any particular section of the country, but
were generally most active where timber stealing was most profitable.
In the early eighties, Wisconsin and Michigan were still the field of
extensive operations, the public lands in these states furnishing much
of the building material for the growing prairie states of the Central
West. Somewhat later, the neighborhood of the Rainy River, along
the Canadian boundary line, was the scene of much activity. Men
from Canada built great roads into the forests on the American side,
and took the timber out on the river where steamers were engaged
in carrying it away. In 1890, the government sent an expedition to
this district, fitted for a winter campaign against the trespassers.®

Representative Wells of Wisconsin once gave a very interesting,
though perhaps exaggerated, account of the early conditions in the
Lake states, describing how “men in the early days of Wisconsin and
Michigan, so long as the timber lasted, would purchase 40 acres and
‘capture’—they did not call it ‘stealing’—timber on 320 or 640
acres.” “It is a known fact,” he said, “that in Wisconsin and Michi-
gan the lumbermen, the pine-land thieves, have grown rich and pur-
chased seats in this house—yea, and wandered over into the other,
and dangerously near some of them havé wandered to the Interior
Department, and some of them, it is said, wandered even in there.””*®

Some of the western states presented newer fields. In Washington,
in and around Puget Sound, famous for its magnificent forests,
timbermen, mostly residents of ‘San Francisco, erected large saw-
mills upon the public lands, and for years engaged in the manufacture

53 Report, National Conservation Commission, ITI, 391: “Lumber Industry,” I,
259-263: Donaldson, “Public Domain,” 540, 683, 1220: Conservation, Nov., 1908,
579-584: Cong. Rec., Mar. 31, 1904, 4032: S. Doc. 189; 58 Cong. 3 sess., 106.

54 Report, Land Office, 1881, 370-377: Report, Sec. of Int,, 1890, XVI.

55 Cong. Rec., Dec. 7, 1894, 111.



82 UNITED STATES FOREST POLICY

and export of lumber. Large quantities of timber in New Mexico were
cut from the public lands for delivery under contract to railroads
which were built in Mexico, notably to the Mexican Central, which
openly advertised in New Mexico for railroad ties to be delivered to
its agent in Mexico; and the Santa Fé Railroad transported much
of this material out of the territory, contrary to law. In 1885, the
United States instituted suit to recover the value of 60,000,000 feet
of lumber cut by the Sierra Lumber Company in California.* In 1887,
a United States district attorney reported that in Nevada hundreds
of men were systematically engaged in cutting timber from the public
lands. He estimated that in the region about Eureka, Nevada, several .
hundred square miles of land had been thus swept bare.”” In Montana,
a trespasser was found to have 9400 cords of wood piled up on the
public lands along the Northern Pacific Railroad tracks, waiting
shipment.®® ;

The Gulf states—Florida, Alabama, Mississippi, and Louisiana—
with their vast forests of oak and pine, their convenient and acces-
sible harbors for shipment, their numerous streams, lakes, and lagoons
offering cheap transportation to market or mill, were for years in-
fested with a class of mon-resident plunderers, who shipped to various
parts of the world immense quantities of the finest ship timber, invad-
ing even the United States naval reserves with their sawmills.*® One
Italian firm working in western Florida was charged with receiving
4,512,000 feet of lumber taken from the public lands, and another
Italian firm was reported to have taken even more. Agents in Alabama
reported more than 17,000,000 feet of timber taken from public
lands in that state, transported to Pensacola, and there sold in the
market or shipped to foreign ports. Whole fleets of vessels entered
the harbors of Pensacola, Sabine Pass, Atchafalaya, and other places
along the shore, and carried away cargoes composed mainly of timber
taken from the public lands.®

56 Report, Sec. of Int., 1885, 234.

57 S. Ex. Doc. 259; 50 Cong. 1 sess.

58 No. Pac. R. R. Co. vs. Lewis; 162 U. S,, 366.

59 Report, Land Office, 1881, 376.

60 Ihid., 1888, 54; 1880, 83. It was not Federal lands alone that were invaded by

timber thieves, for state lands suffered quite as much. Thus even as late as 1907,
Governor Hughes of New York was fighting timber thieves who had stolen large
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In addition to the mill owner, timber contractor, and speculator,
there was a class of depredators whose operations in the South were
perhaps even more destructive—the turpentine distillers. To obtain
the crude material to supply their works, these operators boxed the

“trees on thousands of acres, killing them in a few years.”

It was difficult to get any sentiment for law enforcement in the
timber regions of the country. Senator Wilson of Washington once
described in the Senate the difficulties that always stood in the way
of protecting the western timber from trespass. “I recollect very well
a few years ago,” he said, “a special agent of the General Land Office
came to our town who said he was going over to investigate some
timber land depredations on Badger Mountain. I said to him, ‘When
you get over there, you will find a very beautiful valley of 300,000
acres of land, and you can see that every farmhouse and all the build-
ings there are built of timber taken from Badger Mountain.” I said,
‘You go to the town of Waterville, with a thousand people, and you
will find the courthouse and all the buildings there are built from
timber taken from Badger Mountain; and if you think you can get
a verdict, you had better try it.’ He did try it, but he did not suc-
ceed.”®?

TRESPASS BY RAILROADS

Among the most extensive depredations on the public timber were
those by the railroads, in some cases under cover of their right to
take materials for construction ; in some cases relying on unsurveyed
land grants; sometimes through a fraudulent use of the indemmity
laws of 1870 and 1874; and often with no pretense of legality.

Under a very liberal interpretation of the Right-of-Way Act, some
of the railroads took vast amounts of timber for construction pur-
poses. Secretary of the Interior Teller ruled that the phrase, “adja-
cent to the line of road,” applied to timber growing anywhere within
fifty miles of the track, and even beyond the terminus of the road.
The railroads assumed further that the phrase ‘“construction pur-
amounts of timber in the Adirondack Mountains. (Forestry and Irrigation, June,
1907, 282: Outlook, Mar. 30, 1912, 729.)

61 Report, Land Office, 1881, 376; Proceedings, Am. Forestry Assoc., 1894-95-

96, 6.
62 Cong. Rec., May 6, 1897, 910.
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poses” applied not only to the roadbed proper but to station houses,
depots, snowsheds, etc.®® Some railroads went beyond all possible
cover of legality in their depredations. Thus the Union River Logging
Railroad Company in Washington was organized for the ostensible
purpose of engaging in ordinary railroad business, and application
was filed for benefits under the act of 1875, which the department
approved. The company built five miles of track into the thickest tim-
ber, using government timber in construction, and engaged for years
in the logging business, with no pretense of carrying passengers, or
any freight but their own logs stolen from the government lands.®*

Of timber trespass under cover of unsurveyed land grants, the
Northern Pacific furnished the most flagrant cases. The work was
sometimes done by a subsidiary company, owned by the railroad and
operating by special concessions. In 1883, the Montana Improvement
Company, a corporation with capital stock of $2,000,000, mostly
owned by the Northern Pacific Railroad Company, was formed for
the purpose of monopolizing timber traffic in Montana and Idaho.
Under a twenty-year contract with the railroad this company ex-
ploited the timber on unsurveyed lands for great distances along the
line of the road.*® The government was always slow to survey the
railroad grants, and, until they were surveyed, there was no way of
distinguishing the alternate sections belonging to the railroad from
those reserved by the government.

Just what were the rights of the railroad in these unsurveyed lands
was not made very clear by the decisions on the subject. The Supreme
Court of Montana seemed inclined to give the railroad unrestricted
rights in these lands. In a famous case in that court, the United States
. brought suit for an accounting to recover $1,100,000 for timber and
Iumber alleged to have been converted by the railroad, and for a
perpetual injunction restraining the railroad company from taking
more timber. The court, in a somewhat argumentative decision, held
that, although the United States and the railroad company had such
a common interest in the property as to enable either to protect it
against a stranger, yet the United States had no beneficial interest

63 “Land Decisions,” I, 610; Report, Land Office, 1889, 58, 59.

8¢ Opinions, Attorney-General, 19, 547.
65 Report, Sec. of Int., 1885, 234. See also Opinions, Attorney-General, 20, 542.
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in the odd sections, and therefore a suit for accounting would not lie.

" An injunction was denied on the grounds that the value of the lands
consisted in the utilization of them, and that it was not waste for
one co-tenant to cut and utilize the timber, “for if the plaintiff could
enjoin the defendant the defendant could enjoin the plaintiff, and the
common property would be rendered useless.”®

This decision seemed to deprive the government of all remedy in
such cases of trespass upon unsurveyed lands, and it was often cited
as controlling on the point. The United States Supreme Court had
long before held, however, that while the railroad grants were grants
in praesenti, and vested the title in the grantee, yet a survey of the
lands and a location of the road were necessary to give precision to
the title and attach it to any particular tract,” and this doctrine was
again enunciated by the same court in 1891.°® Furthermore, as early
as 1876, a law had required that before any lands should be conveyed
to a railroad company, the company must first pay into the United
States treasury the cost of “surveying, selecting and conveying the
same.”® The Northern Pacific made some surveys of its own and
designated certain lots as odd numbered, and even encouraged the
cutting of timber on these lots, but of course these private surveys
did not entitle the company to any of the land. It is doubtful whether
the surveys were honestly made anyhow.”

An analysis of the above decisions and law indicates that while the
railroad had no right to cut. timber from the unsurveyed lands, the
government was helpless to prevent such illegal cutting; and this was
the position taken by the Land Office.” Mineral lands were of course

66 U. S. vs. Pac. R. R. Co.; 6 Mont., 351, 355, 357. Whether, as has sometimes
been suggested, there was Northern Pacific influence behind this decision or not,
it is a very delicate and difficult question. Certainly the general tone of the decision
was altogether lacking in judicial poise, and, as above pointed out, somewhat out
of harmony with previous decisions of the United States Supreme Court. The
Northern Pacific, like some of the other land grant railroads, had great influence
in some of the western states, and this power was often wielded most unscrupu-
lously.

87 Leavenworth R. R. Co. vs. U. S.; 92 U. S, 741.

68 Deseret Salt Co. vs. Tarpley; 142 U. S., 249.

69 Stat. 19, 121.

7092 U. S, 741.

7t Report, Land Office, 1892, 50.
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excepted from the land grants, and therefore in no case open to ex-
ploitation by the railroad, but this exception was of no consequence,
since, the lands being unsurveyed, there was no way of telling what
particular lands were mineral.

The Indemnity Act of 1874 was used by the railroad companies as
a means of exchanging their worthless lands for valuable timber lands,
one method of procedure being to hire men to file claims on the worth-
less tracts and then choose valuable indemnity lands elsewhere.” At
one time, this seems to have been unnecessary, for, prior to Secretary
Schurz’s administration, it was the practice of the Land Office to
allow selections of indemnity lands without any specification of losses,
but Schurz issued instructions requiring losses to be specified. Perhaps
an illustration of the influence which the Northern Pacific had in the
Land Office at Washington may be seen in the circular issued by the
commissioner in 1883, allowing that railroad to make selections with-
out designating any specific loss.™

EFFORTS TO PROTECT THE PUBLIC TIMBER

During the administration of Secretary Schurz this wholesale
timber stealing was in some slight measure checked.” Secretary
Teller, however, seems to have been little interested in timber preser-
vation. He never mentioned the subject in any of his annual reports, -
and his later record as a staunch anti-conservationist gives good
ground for the belief that he probably did as little as possible to dis-
courage timber stealing.”” Commissioner Sparks, of the succeeding
administration, speaking of Teller’s policy, said: “The widespread
belief of the people of this country that the Land Department has
been very largely conducted to the advantage of speculation and
monopoly, . . . rather than to the public interest, I have found

72 Report, Sec. of Int.,, 1885, 41; 1886, 29 et seq. The Great Northern Railway
Company, through its subsidiary, the St. Paul, Minneapolis & Manitoba, now
holds a timber reserve of about 50,000 acres of heavily timbered land in Washing-
ton, which it obtained as indemnity for lands not secured under its Minnesota
grant. There is no particular imputation of fraud in regard to these lands, how-
ever. (“Lumber Industry,” I, 242.)

78 Report, Sec. of Int., 1893, XIV, XV.

7¢ Report, Land Office, 1877, 20.

75 See, however, S. 914; 54 Cong. 1 sess.
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supported by developments in every branch of the service. It seems
that the prevailing idea running through this office and those sub-
ordinate to it, was that the Government had no distinctive rights to
be considered and no special interests to protect.””® Two years later
Sparks announced that he had “no word to recall that has hitherto
been uttered touching the aggravated misappropriations to which
the public lands have been subjected.””” Secretary Teller, as has been
previously noted, seemed unduly favorable to the railroads. Not only
did he interpret the Right-of-Way Act with an unmistakable bias in
favor of the railroads, but it has been officially stated that in the case
of certain unearned grants, he worked the clerical force of the Land
Office over time during the last days of his administration to com-
plete the issue of patents before the new administration should enter.™

The administration of President Cleveland marks out a separate
period in the history of the public lands. President Hayes had called
for timber preservation as early as 1878, but Cleveland was the first
president to take an active interest in the public lands, and an uncom-
promising stand for enforcement of the laws. His Secretary of the
Interior, L. Q. C. Lamar, was likewise favorable to law enforcement ;
but the great moving force in the department was Commissioner of the
Land Office William Sparks.

Eight days after Sparks entered office, he issued an order suspend-
ing final action upon all entries on the public lands, with a few excep-
tions, in Dakota, Idaho, Utah, Washington, New Mexico, Montana,
Wyoming, Nevada, and parts of Kansas and Nebraska, and suspend-
ing all entries under the Timber and Stone Act without exception.®
This was the beginning of his campaign against land and timber
thieves, and he followed it up consistently. Perhaps he was rather
too vigorous or too undiplomatic, or it may be that he was merely

76 Report, Sec. of Int., 1885, 155.

77 Report, Land Office, 1887, I.

78 Report, Sec. of Int., 1885, 43, 187-197.

It is true that during Teller’s administration a special division of the Land
Office was created to promote the prompt and effective disposition of cases in-
volving fraud, but whether this was the work of Teller or of his commissioner,
McFarland, does not appear. Commissioner McFarland evinced considerable inter-
est in the matter of forest preservation. (Report, Land Office, 1882, 11; 1883, 9.)

79 Cong. Rec., Dec. 2, 1878, 6.
80 Report, Land Office, 1885, 50: Report, Sec. of Int., 1889, XIX.
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fighting a hopeless fight; at any rate he incurred the unqualified
hatred of most of the congressmen from the public land states, who
never missed an opportunity to attack him in Congress, and in 1888
he was removed from office because, it was said, of a disagreement
with the secretary on the question of land-grant forfeiture. Even in
recent years, western men have referred to the way settlers were
“hounded” by the Department of the Interior during Cleveland’s
administration.®?

Secretary Vilas (1888) followed out a policy similar to that of
Lamar and Sparks, but his successor, John W. Noble (1889-1893),
secretary under President Harrison, adopted a radically different
pohcy with regard to the timber lands. He found 105,000 cases piled
up in the Land Office awaiting final action, and proceeded to dispose
of them by “a more liberal interpretation of the land laws in favor
of the settlers.”® Although Secretary Noble seemed to judge his own
efficiency by the amount of land he was able to dispose of,* and al-
though his policy doubtless resulted in many fraudulent claims of all
kinds passing to patent,®* yet he was sincerely interested in the public
timber lands and later accomplished much for their preservation in
connection with the law of 1891. This will be cons1dered in connection
with forest reserves.®

THE “BILL TO LICENSE TIMBER THIEVES”

While most of the officials in the Land Department thus called
insistently for better law enforcement, a great many members of Con-
gress always thought the enforcement was entirely too vigorous.
The complaints of two of these timber congressmen in the early fifties
have already been mentioned ;** and in Schurz’s administration such
complaints became more numerous, until a law was actually secured
releasing some of the timber thieves from their difficulties. On May

81 Cong. Rec., Sept. 24, 1888, 8876.

82 Report, Sec. of Int., 1889, XIX.

83 Ibid., 1890, III.

8¢ In 1889, Secretary Noble reported a decreasing number of fraudulent entries,
but this may only have indicated laxity of administration. (Report, Land Office,
1889, 54.)

85 Cross Reference, pp. 115, 116.

86 Cross Reference, p. 41.
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10, 1879, Representative Herbert of Alabama introduced a bill to
relieve trespassers from prosecution for timber stealing done previous
to that date, on payment of $1.25 per acre for the land.’” This bill
to “license thieves on the public domain,” as one of the opponents
called it, received the unanimous approval of the Committee on
Public Lands, composed of Representatives Converse of Ohio, Wright
of Pennsylvania, Steele of North Carolina, McKenzie of Kentucky,
Williams of Alabama, Hull of Florida, Ketchem of New York, Ryan
of Kansas, Sapp of Iowa, Washburn of Minnesota, and Bennett of
North Dakota. Dunnell of Minnesota at first opposed with char-
acteristic vigor, but later, after the bill had been somewhat amended,

~changed his attitude. Conger of Michigan called it a bill “to make
easy trespass on the public domain,” and Hazelton of Wisconsin
read a report from the Commissioner of the Land Office showing the
vast amount of timber stealing which would thus be condoned, show-
ing that trespasses had been reported during the two years previous,
amounting to 225,000,000 feet of lumber and 2,500,000 railroad ties,
besides a vast amount of other wood.®® Poehler of Minnesota offered
an amendment requiring trespassers to pay double the governrnent
price of the lands, but it failed by a vote of 50 to 32.

In the debates on this bill it was frankly admitted that no efforts
had been made to stop timber stealing before the time of Schurz, and
Herbert argued that “to commence suddenly a system of prosecutions,
to enforce them vigorously, exactlng the extreme penalty of the law,
1s cruel and harsh.”®

There was much talk about the “spies and informers of the gov-
ernment,” “infesting all parts of the timber-growing regions,” “para-
lyzing the great lumber industries” of certain sections by seizing stolen
lumber, and making themselves generally obnoxious to the “poor
laborers” who had been working on the public lands.*

" A certain element of justice there was, it is true, in this bill. Dunnell
explained his change to a favorable attitude by saying that he had
learned of timber cut as early as 1863, found in the hands of purchas-

87 H. R. 1846; 46 Cong. 1 sess.

88 Cong. Rec., June 9, 1879, 1877.

80 Ibid., Mar. 15, 1880, 1564,
90 Ibid., May 20, 1880, 3580.
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ers and seized by the United States officers ; but it seems probable that
most buyers knew where their timber came from, and the debates
indicate that innocent purchasers were the objects of little more
solicitude than the timber trespassers themselves.

Robinson of Massachusetts offered an amendment limiting the con-
doning effects of the bill to cases of trespass “in the ordinary clearing
of the land, in working a mining claim, or for agricultural or domestic
purposes,” and this amendment, extended by Conger to cover also
cases of unintentional trespass, passed by the rather close vote of
94 to 85.°* The vote on this amendment, which Converse said meant
the practical defeat of the bill, indicates a fairly clear division in the
House on the question of conservation. New England did not cast a
single vote against the amendment. Pennsylvania, a conservation state
from early times, gave a heavy vote for the amendment, as did also
Illinois, Wisconsin, and Michigan; while the South voted almost
unanimously against it.*? ,

The bill, as amended, passed the House, but in the Senate various
other amendments were attached, and a conference committee was
necessary to adjust the views of the two houses.”® As finally passed,”
the act released trespassers from prosecution in any civil suit, for
trespass committed prior to March 1, 1879, on payment of the regu-
lar price of the lands (usually $1.25 per acre). Thus it had been con-
siderably improved since its first presentation, the immunity being
limited to civil suits, and applying only to trespasses committed prior
to March 1, 1879. Even as amended, it was clearly favorable to the
trespassers, and the final vote was cast with full appreciation of that
fact.”

DIFFICULTIES IN THE WAY OF TIMBER PROTECTION

The Land Office was always handicapped in its efforts to protect the
public timber, not only by the evil character of the existing law, but
by the absence of certain other laws under which to proceed. For

91 Cong. Rec., May 21, 1880, 3627, 3631.

92 This, it must be noted, happened nearly a decade earlier than the abolition
of private sale in the South (Cross Reference, pp. 40-53), in which the southern
members of the other House of Congress showed a radically different attitude.

98 Cong. Rec., June 10, 1880, 4384;; June 12, 4483.

. 9t Stat. 21, 237.
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instance, although forest fires were unquestionably the cause of far
more timber destruction than all other depredations combined,” yet
there was no Federal law against setting fires on the public domain.
Fires were started by hunters, prospectors, tourists, grazers, and
others, and the only remedy available to the government agents was
to prosecute the offenders in the local courts under state laws. This
remedy was practically valueless, because of the difficulty of appre-
hending offenders, the lack of effective state laws, and, in many
regions, the impossibility of securing any sentiment favorable to law
enforcement.”

As early as 1880, Secretary Carl Schurz called the attention of
Congress to the need for legislation, but, although several bills were

95 Perhaps the final vote on this bill indicates more clearly than any other vote
yet cast where conservation had its strongest support. )

VOTES IN THE HOUSE AGAINST THE
BILL OF 1880

Cong. Rec., June 14, 1880, 4538

96 In 1887, the Secretary of the Interior estimated the annual loss from fire
alone at over $7,000,000. In 1909, the National Conservation Commission estimated
the loss from forest fires since 1870 at $50,000,000 annually. (Report, Sec. of Int,
1887, 22: S. Doc. 676; 60 Cong. 2 sess., Vol. I, 20.)

97 Fountain, “The Eleven Eaglets,” 75: Proceedings, Am. Forestry Assoc., 1891-
92-93, 123-126 ; 1894-95-96, 149, 150: Proceedings, Am. Forestry Congress, 1883, 59,
60: Forestry and Irrigation, Feb., 1906, 93. For state laws regarding forest fires,
see Hough, “Report on Forestry,” II, 30 et seq.
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introduced,’® nothing was accomplished. In 1890, President Harrison
sent a message to Congress asking for legislative relief, and Senator
Paddock of Nebraska tried to secure this. Paddock’s bill passed the
Senate in spite of the opposition of Senator Teller, who argued that
the United States had no right to regulate the public lands within the
states, but it was never reported in the House.”

In their efforts to enforce the laws against timber depredations,
government officers were hampered by the fact that the registers and
receivers had no power to subpoena witnesses. Citizens did not care to
testify, and often hardly dared to, especially in the most notorious
cases of fraud, where wealthy individuals or corporations were con-
cerned.*® Timber operators usually had little difficulty in presenting
their witnesses, in numbers proportionate to their resources, but the
government lacked the power to secure needed testimony.

Commissioner Sparks, in 1886, called for a law conferring this
power,** and later commissioners of the Land Office repeated his
recommendation, but in vain. In 1887, Senator Plumb of Kansas
introduced a bill to confer this power, but it was lost in committee,
and the following year a similar bill was reported adversely by the

_Committee of the Judiciary, on the ground that the “expediency and
constitutionality” of the proposed legislation were questioned.**?

GROWTH OF CONSERVATION SENTIMENT

It has now been pointed out that the public timber lands were being
stolen and plundered on a vast scale, and that most of the officers of
the Land Office between 1878 and 1891 constantly called for better
protection. Before treating further of congressional action in response
to this, it will be necessary to see what was the status of public opinion
in the matter, since Congress is usually more responsive to public
opinion than to departmental recommendations. )

While there were, during the seventies, some signs of public interest
in timber preservation, the development of any general interest in the

28 H. R. 5556; 49 Cong. 1 sess.: H. R. 3279; 50 Cong. 1 sess.: H. R. 2647; 52
Cong. 1 sess.

99 S, 41565 Cong. Rec., June 26, 1890, 6533.

100 Report, Land Office, 1886, 101.

101 Ihid.
102 §, 31015 Cong. Rec., Jan. 10, 1887, 478: H. R. 848; 50 Cong. 1 sess.
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matter belongs rather to the decade of the eighties and later. In 1880,
Secretary Schurz spoke of the “wholesome sentiment growing up,”
-and of the many letters that were coming to his office asking for better
timber protection. “There is scarcely a responsible journal in the
United States,” he said, “that has not during the last two years, . . .
published articles on the injury inflicted upon the country by rapid
and indiscriminate destruction of its forests.”” Without doubt, Schurz
exaggerated here, yet the next year Commissioner McFarland said:
““The special agents report that in many localities which have hitherto
been hostile to them, . . . there at present seems to be a general
feeling in favor of the suppression of further depredations.”*®*

About this time several magazines began to publish articles relating
to forests and forest preservation. The Canadian Monthly Magazine
had shown an interest in the preservation of Canadian forests as early
as 1871, and that journal continued to bring out occasional articles
1in subsequent years.'® As previously stated, F. L. Oswald wrote in
the Popular Science Monthly in 1877 concerning the sanitary influ-
ence of trees ;' and two years later he wrote on the same subject for
the North American Review.'* In the latter year, The Nation printed
an able discussion regarding the need of a system of forestry.**” Other
magazines followed, and the newspapers did something to help rouse
public opinion.

In the eighties, there was considerable newspaper writing regarding
forests and the tariff on lumber. In 1856, the treaty of reciprocity

103 Report, Land Office, 1880, 171; 1881, 376.

104 Aug., 1879, 136.

105 Aug., 1877, 385.

106 “The inhabitants of Persia, Egypt and Mesopotamia, and the Mediterranean
nations, who once enjoyed heaven on this side of the grave, have thus perished
together with their forests,” wrote Mr. Oswald, “leaving us a warning in the ruins
of their former glory, which nothing but a plea of religious insanity can excuse us
for having left unheeded for the last eighteen hundred years. The physical laws
of God can not be outraged with impunity, and it is time to recognize the fact that
there are some sins against which one of the Scriptural codes of the East contains
a word of warning. The destruction of forests is such a sin, and its significance is
preached by every desolate country on the surface of this planet. Three million
square miles of the best lands which ever united the conditions of human happi-
ness have perished in the sand drifts of artificial deserts, and are now more irre-
trievably lost to mankind than the island ingulfed by the waves of the Zuyder Zee.”

(No. Am. Review, Jan., 1879, 135.)
107-Jan. 30, 1879, 87.



94 UNITED STATES FOREST POLICY

with Canada had provided for the admission of free lumber into the
United States for a period of ten years.'*® In 1866, the agreement had
been terminated, and a tariff on lumber had immediately gone into
effect. During the early eighties, a considerable agitation arose for
- the repeal of this “bounty on forest destruction.”” Perhaps the higher
price of lumber and of lumber products, particularly paper, had as
much to do with this agitation as any desire to conserve the forests,
but conservation arguments were freely used and no doubt were given
a publicity of value in arousing public opinion, for they appeared in
some of the most influential journals in the country—the New York
Times, Sun, Evening Post, Daily Commercial Bulletin, the Boston
Herald, the Chicago Tribune, and the Kansas City Times.**°

Besides this journalistic writing, a number of books on forestry
appeared. In 1878, Verplanck Colvin brought out his book on “Forests
and Forestry,” dealing largely with the influence of forests on climate.
In the same year, B. G. Northup published his work on “Economic
Tree Planting,” and the following year, S. V. Dorrien finished his
treatise on “Forests and Forestry.” The following year, Hough com-
pleted the second volume of his “Report,” and in 1882, the third
volume.'** In the latter year, he also published his “Elements of For-
estry,” dealing with practical forestry and horticulture. In 1880,
B. G. Northup, secretary of the Connecticut Board of Education,
published his report on “Forestry in Europe,” a book of generalities.
H. W. 8. Cleveland’s work on “The Culture and Management of Our
Native Forests,” published in 1882, appealed for more conservative
use of American timber resources. R. W. Phipps’ “Report on the
Necessity of Preserving and Replanting Forests” was published in
Toronto in 1883. Somewhat later a. number of scientific papers
appeared. In 1885, Dr. J. M. Anders read before the Philadelphia
Social Science Association a paper on the “Sanitary Influences of
~ Forest Growth,” describing the manner in which germs of malaria
were supposed to be oxidized by the “ozone” produced by plants and
trees. In 1886, B. E. Fernow became chief of the Forestry Division at

108 Hough, “Report on Forestry,” II, 513.

109 A collection of clippings relating to this matter was found in a compilation,
“The Spirit of the Press,” in the Boston Public Library. See also Commercial
Gazette, Cincinnati, Jan. 5, 1883. /

110 Dr. Fernow thinks Hough’s “Report” made little impression at first.
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Washington, while, in the same year, E. A. Bowers entered the gov-
ernment service as inspector in the Land Office; and in the following
years these two men issued a number of reports and articles of impor-
tance, these appearing not only in government publications and in
magazines, but in scientific journals. Both men read papers relating to
forest preservation at the meeting of the American Economic Asso-
ciation in December, 1890.11

Much of the valuable literature on forestry was written for special
forestry journals, of which several appeared during the eighties. In
1886, the Pennsylvania Forestry Association began the publication of
a bi-monthly journal, Forest Leaves, which has persisted to this day ;
and in 1888, Professor C. S. Sargent of Harvard University pub-
lished the first number of Garden and Forest, which for ten years did
much to enlighten the public on forestry matters. Previous to this,
however, the first Journal of Foresiry had appeared, edited by F. B.
Hough. This journal survived just one year, vanishing for lack of
readers,'” but it was followed by irregularly appearing forest bulle-
tins, several of them written by Dr. Fernow.

FORESTRY ASSOCIATIONS

Several forestry associations were formed during this period. The
American Forestry Association had been organized in 1876, but had
not prospered. In 1881, however, on the occasion of the centennial
celebration of the surrender of Yorktown, several descendants of
Baron von Steuben came to America, and to the influence of one of
these, an official in the Prussian Forest Department, can be traced the
meeting of the American Forestry Congress at Cincinnati the next
spring."*® This Forestry Congress lasted five days, among the spec-
tacular features of the occasion being a parade of 60,000 school
children to the tree-planting exercises.

Other associations were formed from time to time, more or less
under the lead of the national association. The same year that the

111 Am. Ee. Assoe. Publications, 6, 154, 158.

112 Fernow, “History of Forestry,” 432.

113 Dr. Fernow, in a speech delivered at Lehigh University in 1911, gives an
interesting sidelight on the influence of politics in the conservation movement. He

says that the Forestry Congress at Cincinnati was part of a political movement to
boom the candidacy of a man who was seeking the office of mayor at that time.
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- American Forestry Association was formed, a similar organization
was perfected at Montreal, although it never attracted a very large
membership, and never exerted great influence.”** The next year, the
Ohio Forestry Association was organized"'’—an outgrowth of the
Cincinnati Forestry Club. In 1886, the Pennsylvania Forestry Asso-
ciation was formed,"® always thereafter one of the most active of these
associations. Somewhat similar to these was the Kansas Horticultural
Society, which, at the time of the formation of the Pennsylvania asso-
ciation, was publishing its seventh annual report. A forestry conven-
tion was called in Maine in 1888 to discuss timber protection.*”

In the South, the development of conservation sentiment was very
slow, yet some interest was shown during this period. In the late
eighties, a forestry association was formed in Texas; two state for-
estry congresses met in Florida ; and the Southern Forestry Congress,
an interstate association, was formed, and later affiliated with the
American Forestry Congress.™®

STATE ACTION

As a result, in some measure at least, of this associated effort,’®

many of the states appointed forestry commissions or commissioners.
Most of these were instituted to work out appropriate forest policies
for the states, but some became permanent parts of the state organi-
zation with executive or merely educational functions.’” In 1880, and
later in 1885 and 1889, temporary commissions were created in New
Hampshire, and in 1882, one in Vermont ; but of much greater impor-
tance was the New York commission of 1884. The legislature of New
York appropriated $5000 in 1884 for the employment of experts to

114 Am. Jour. of Forestry, Dec., 1882.

115 First Ann. Report, Ohio State Forestry Bureau, 1885.

116 Pinchot, “Progress of Forestry”; 4gr. Yearbook, 1899, 293-306, 304.

117 Report, Kansas State Horticultural Society, 1886 Proceedings, Am. For-
estry Congress, 1888, 7.

118 Proceedings, Am. Forestry Congress, Dec., 1888, 7, 34.

119 The American Forestry Congress at Cincinnati in 1882 had chosen a com-
mittee to memorialize the state legislatures in regard to the establishment of state
forestry commissions. (Proceedings, Am. Forestry Congress, Apr., 1882, 14; Aug.,
1883, 27.)

120 A gr. Yewrbook, 1899, 299.
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work out a system of forestry for the state. This commission, com-
posed of Chas. S. Sargent, D. Willis James of New York, and two
others, submitted a report early the next year,'* and in March, 1885,
an elaborate bill, prepared with the assistance of F. B. Hough, was
presented to the legislature. In passing this bill, the legislature of
New York created the most comprehensive forestry commission in the
United States, one which was later copied by various states. Three
years later, Michigan created a forestry commission to work out a
policy for that state.*®

~ California created a State Board of Forestry in 1885, which was
two years later endowed with police powers, and granted the rather
generous sum of $29,500 for salaries and expenses.'” In the year
1885, Ohio established a State Forestry Bureau, while Colorado pro-
vided for a commissioner of forests. Kansas (1887) and North
Dakota (1891) also provided for commissionérs, that in North
Dakota being known as the superintendent of irrigation and forestry.
Even earlier than this, several of the Canadian provinces had fairly
well-organized forestry departments.'?*

The various state forestry associations not only accomplished the
creation of these commissions, forestry boards, etc., but they secured
the passage of a great amount of other legislation dealing with
forest fires, tree planting, and other matters, forest fire laws being
often modeled after the New York law of 1885.12° The boom days of
timber culture had, of course, come before the year 1878, and during
the period following that, with the realization of the general useless-
ness of such laws,"*® came the repeal of many of them; yet even down
to the present time some of the states have been experimenting with
bounties and tax exemptions.

121 Report, Forestry Commission of N. Y., Jan. 23, 1885.

122 Proceedings, Am. Forestry Congress, 1888, 7.

128 That California was not yet fully committed to a conservation policy is
shown by her neglect of the Yosemite forests, which had been turned over by the
Federal government to the care of the state. (S. Ex. Doc. 22; 52 Cong. 2 sess.)

12¢ Hough, “Report on Forestry,” III, 15.

125 Forest Cire. 13. State laws should, of course, not be taken too seriously, for,
as already stated, they were ineffective and seldom enforced.

126 Preliminary Report on the Forestry of the Mississippi Valley, etc., Dept.
of Agr., 1882.
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OTHER INDICATIONS OF CONSERVATION INTEREST

Still other indications of interest in forest preservation appeared.
In 1883, the Carriage Builders’ National Association, at its eleventh
annual convention, and the National Agricultural Convention of the
same year, adopted memorials to Congress calling for various conser-
vation measures. Several years later, the owners of about 93,000 acres
of forest lands in the southwestern part of the Adirondack region
formed the Adirondack League Club for the purpose of organized
management of their lands—perhaps the first attempt at scientific
private forest management in this country, on any large scale.'*

It has now been shown that during the period from 1878 to 1891,
the public timber lands were being stolen and plundered on a vast
scale; that government officials and scientific men repeatedly called
attention to conditions; and that a more vigorous sentiment in favor
of conservation had developed. The response of Congress in regard to
the two most iniquitous laws on the subject, the Free Timber Act and
the Timber and Stone Act, has been indicated, but fortunately the
policy of Congress was not so unwise in all ways as it was in regard
to these two acts.

CONGRESSIONAL ACTION NOT SPECIFICALLY RELATING TO
TIMBER LANDS: THE PUBLIC LANDS COMMISSION AND
THE GENERAL REVISION ACT OF 1891

During the latter seventies, there was a great deal of agitation
regarding the administration and disposal of the public lands, partly
due to the influence of Schurz; and one result of this agitation was
the establishment of a commission in 1879 to codify the land laws, to
~classify the public lands, and to make such recommendations as they
might deem wise in regard to their disposal.'®® The commission
appointed consisted of Thomas Donaldson, A. T'. Britton, and J. W.
Powell ; the Commissioner of the Land Office and the Director of the
Geological Survey being ex-officio members. They made a tour of the
West, visiting, either as a body or in detachments, all of the western
states except Washington, and early in 1880 presented a preliminary
report,'*® with a bill for the complete revision of the land laws. While

127 4m. Jour. of Forestry, 1883, 238: Proceedings, Am, Forestry Assoc., 1890, 31,

128 Stat. 20, 394.
120 H. Ex. Doc. 46; 46 Cong. 2 sess.
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no results ever came of the bill proposed, the report itself, as later
extended and revised,’®® was a valuable storehouse of information
relating to the public lands, and doubtless it exerted some influence
on the trend of legislation during the following decade, and even later.
At any rate, most of the legislation which was not clearly dictated by
the timber interests and their allies, followed out policies strongly
urged by this commission.

Throughout the period under consideration, conservation activity
in- Congress generally followed the precedent laid down in the bill
drawn by the Public Lands Commission in 1880, in attempting a com-
plete revision of the entire system of land laws. Since forest preserva-
tion was not the main object sought in these efforts, and was in fact
given little attention in the debates, it will be unnecessary to trace the
history of the bills which appeared in every session of Congress, “To
secure to actual settlers the public lands of the United States adapted
to agriculture, etc.”” It suffices here to say that finally, in 1891, Con-
gress accomplished a fairly complete revision of the land laws, in-
cluding the repeal of the Timber Culture and Preémption laws, the
amendment of the Desert Land Law to make frauds less easy, the
amendment of the Homestead Law to allow commutation only after
fourteen months’ residence and cultivation, the abolition of public
land sales, and, most important of all, provision for setting aside
forest reserves.'™

FAILURE OF THE TiMBER CULTURE ACT

The Timber Culture Act, it will be recalled, had been amended soon
after its passage and entirely revised in 1878. It was predestined to
failure, however, and in the early eighties this became generally recog-
nized. The law was intended for the prairie, or so-called semi-arid
region, and most of the entries were made there; yet, in many of these
sections, successful tree planting was not to be expected of settlers
who came from the humid regions of Iowa or Illinois, or further east,
or even from Europe. These settlers had no knowledge whatever of
the climate or soil or of the kinds of trees adapted thereto, were gen-

130 H. Ex. Doc. 47; 46 Cong. 3 sess.: H. Misc. Doc. 45; 47 Cong. 2 sess. Donald-
son wrote the history of the origin, organization, and progress of the public land
system, while Britton undertook the compilation of the land laws.

131 Stat. 26, 1095.
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erally ignorant of practical arboriculture, and poor in purse. The
law was a fraud on the government, and even sometimes on the settlers,
for no doubt some took up land in the belief that it must be good, since
the government considered that it would grow trees.'®® There were
some also who purposely used the law for the fraudulent acquisition
of land.**®
Testimony regarding the act was almost unanimous in pronouncing
it a failure and an instrument of fraud, and from 1884 to 1891 there
were nearly always from one to a dozen bills before Congress providing
for its repeal. Even the repeal of the act in 1891 did not end the diffi-
_culties, for two years later Congress had to pass a relief act,'** provid-
ing that if trees were planted and cared for in good faith for eight
-years, final proof might be made without regard to the number of trees
that survived ; and thirteen years later the Commissioner of the Land
Office announced that nearly all the timber culture entries had been
adjusted.'®

APPROPRIATIONS TO PREVENT FRAUDULENT ENTRIES

The repeal of the Preémption Law and the amendment of the Home-
stead and Desert Land laws were steps in favor of a wiser disposition
of the public lands; but eight years previously Congress had shown a
disposition to suppress fraudulent entries, by appropriating $100,000
“for the protection of the public lands from illegal and fraudulent
entry.”**® This was in addition to the regular annual appropriation
to prevent timber depredations, and a sum of from $75,000 to
$100,000 was provided annually until 1890, when the amount was
raised to $120,000.**" Furthermore, the Sundry Civil Act of 1885
contained an additional item of $20,000 for the expenses of hearings
to determine fraudulent entries—an item which appeared regularly
thereafter, bearing a sum of from $20,000 to $30,000.

182 The Nation, Sept. 13, 1883, 220. ‘

133 Donaldson, “Public Domain,” 541, 681, 683, 1088, 1164, 1221: Report, Sec. of
Int., 1885, 203: Report, Land Office, 1885, 51.

134 Stat. 27, 593.

135 Report, Sec. of Int., 1906, 376.

136 Stat. 22, 623.

187 Stat. 26, 389,
138 Stat. 23, 498.
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ABOLITION OF PRIVATE SALE IN THE SOUTH
Perhaps more significant than these appropriations, and more
important than the abolition of public sale in 1891, was the abolition
of private sale in several of the southern states in 1889.'* It will be
remembered that in 1876 Congress had provided for the sale of all the
public lands in Alabama, Mississippi, Louisiana, Arkansas, and
Florida—some of the greatest timber states in the United States.**
In 1888, Senator Walthall of Mississippi introduced a resolution pro-
viding that public lands in Mississippi should be subject to disposal
only under the homestead laws until pending legislation relating to
the public lands should be disposed of or Congress should adjourn. It
seems strange that a man from a public land state should have wanted
conservation in his own state, but the committee reporting the reso-
lution added Alabama to the list of states, and also Arkansas, at the
request of Senator Berry of that state. As thus amended, the resolu-
tion was agreed to in both Houses, and a few weeks later ‘another joint
resolution extended these provisions also to Florida and Louisiana.**!
Meanwhile Senator Walthall had introduced a bill to withdraw the
public lands in his state from sale at private entry. The Committee on
Public Lands reported it, with amendments broadening its applica-
tion to all public land states,"** and as thus amended, Missouri being,
however, excepted at the wish of a senator from that state, the bill
passed the Senate without a comment, and later became a law. Such
a complete reversal in the attitude of the southern senators is difficult
to understand, but doubtless one factor in the moral transformation
since 1876 was the fact that the most valuable timber lands had
already been taken.'*® There had also, no doubt, been some growth in
conservation sentiment.

INDIRECT ENCOURAGEMENT TO TIMBER STEALING

The General Revision Act of 1891 represented a long step forward
in the administration of the public lands, but it contained some pro-
visions which encouraged fraud. Not only did it extend the scope of

150 Stat. 25, 854.

140 Cross Reference, pp. 40-53.

141 8. Res. 73; Cong. Rec., Apr. 17, 1888, 3032; Apr. 23, 3221: Stat. 25, 699 626.

142 8, 2511; 50 Cong. 1 sess.: Cong. Rec., Dec. 21, 1888, 420.
143 Defebaugh, “History of the Lumber Industry in America,” I, 371.
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the Free Timber Act, as already indicated, but it also contained a
clause providing that “suits to vacate and annul any patent hereto-
fore issued must be brought within five years of the passage of this act,
and to vacate patents hereafter issued, shall be brought within six
years of the issuance of the patent.” This was a limitation on the right
of the government to regain lands fraudulently acquired—a limita-
tion of real importance, because of the small force of government
agents and inspectors and the consequent delay in investigating cases.

About a year before this, Congress had extended substantial assist-
ance to fraudulent entrymen by providing more liberal regulations
for filing affidavits.*** In 1864, provision had been made that an appli-
cant who, by reason of distance, bodily infirmity, or other good cause,
was prevented from personal attendance at the district land office,
might make his affidavit before the clerk of the court of the county of
his residence.** In 1890, Congress provided that affidavits of various -
kinds might be made also “before any commissioner of the United
States Circuit court, or before the judge or clerk of any court of
record of the county or parish in which the lands were situated.”
These affidavits were commonly used in the fraudulent acquisition of
land, and while the new regulations were a convenience to settlers, they
made fraud easier to perpetrate and more difficult to detect.

THE FAILURE TO FORFEIT THE RAILROAD GRANTS

Like the above legislation, not specifically relating to forests, yet
of great influence on the public timber lands, was the action of Con-
gress in regard to the forfeiture of railroad land grants. During the
seventies, a strong sentiment against further land grants developed,
and during the next decade the question of forfeiture was always
before Congress. On this question, Congress divided into three distinct
groups. One group contended that failure to build any part of the
road in the time specified in the grant should work a forfeiture of the
entire grant.** Another group held that it should work a forfeiture
" only of the lands adjoining that part of the railroad completed “out
of time,” while a third group favored forfeiture only of the lands

144 Stat. 26, 121.

145 Stat. 13, 35.
146 Cong. Rec., July 5, 1888, 5933-36.
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adjacent to railroads never completed. The House of Representatives
generally took the second position, favoring a forfeiture of all lands
unearned in the time specified in the gramting act, while the Senate
refused to forfeit more than just the land necver earned. The difference
between these two propositions was very great, for the House view
meant the forfeiture of over 54,000,000 acres, while the Senate view
involved the forfeiture of only about 5,000,000 acres.**" After years of
debate and squabbling, the House finally accepted the Senate view.**® .

The forfeiture of these grants was extremely important in its bear-
ing on the public lands, including timber lands, but in Congress the
question of conservation was not the main question at stake. This was
clearly shown by the fact that forfeiture—a conservation policy—
was most strongly opposed by the men from the East, especially New
England, where conservation always received its strongest support.
The line-up on the question of forfeiture did not indicate that the
eastern men loved conservation less, but perhaps rather that some of
them loved the railroads more. Some of them were perhaps considering
the interests of constituents who owned stock in these railroads; some
doubtless owned shares of the stock themselves; some were employed
as railroad attorneys; and some doubtless merely had the conserva-
tive, capitalistic point of view which has more generally characterized
the East.

Some logic and justice there was, it is true, in the position taken by
the Senate. The government had permitted the railroads to continue
construction after the expiration of the term of the grant, without
declaring any forfeiture of the remainder of the grant, or indicating
in any way that the offer of lands was no longer available. The govern-
ment had not declared its attitude toward the unearned grants, had
stood by while the railroads extended their lines; and now it might
well have seemed unfair to declare a forfeiture of the land,#%ven though
it had been “earned” after the expiration of the time limit.

On the other hand, it is certain that some of the grants and various
extensions of time had been secured fraudulently, that some of the
grants were entirely too generous, and that some of the railroads had
dealt most unfairly with the government and with the people. Fur-

147 Cong. Reds July 5, 1888, 6013: H. R. 2476; 50 Cong. 1 sess.
148 Stat. 26, 496.
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thermore, there is no doubt that some of the senators were under
railroad influence.l*®

THE RAILROAD ATTORNEY BILL

Some light seems to be thrown upon the railroad influence in the
Senate, by the treatment which that body accorded a certain railroad
attorney bill in 1886. Senator Beck of Kentucky introduced a bill in
that year, imposing a heavy penalty upon any member of Congress
who should serve as attorney or agent for a land grant railroad during
his term of office. Such a provision as this would seem at the present
time only reasonable and proper, yet it was fought by tactics of every
kind. Edmunds of Vermont tried to bury it in the Committee on the
Judiciary or in the Committee on Finance, and Hawley of Connecticut
spoke at length against this “common and nasty defamation of Con-
gress.” Senator Mitchell of Oregon (later convicted of bribery in con-

“nection with the Oregon timber land frauds) tried to defeat the bill by
adding a most radical amendment, providing a penalty, not only for
serving a land grant railroad, but for serving any corporation or firm
engaged in the manufacture of any article or product on which a
customs duty was levied, or any article or product “in any manner

: now taxable or subject to taxation by any act of Congress.” To make

his intent perfectly clear, Mitchell added a final touch of the ridicu-
lous by forbidding congressmen to serve any corporation or firm

“engaged in raising milch cows or beef cattle or hogs, or in the manu-

facture or sale of butter or of the oleo oil from which is manufactured
oleomargarine.” '

Senator Mitchell’s amendment was knocked out, but the bill was
later amended so that Senator Beck referred to it as a burlesque, and
in this form it finally passed the Senate.

It would probably be unfair to assume that the opposition to this
railroad attorney bill was prompted entirely by sinister motives, or
that all the opposition party was composed of railroad attorneys who
were just trying to save their hides. It is probably true that some of
the opposition was due to a sincere belief that the bill was mere “ful-
mination, target practice, firing in the air,” as Senator Ingalls of
Kansas expressed it. Whether there was much real sincerity behind

149 See footnotes, “Lumber Industry,” I, 244.
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the indignation expressed by certain senators at this “reflection on
Congress” and ‘““on the profession of the law,” is open to question.

Although it would thus be unwise to attribute discreditable motives
to all who opposed Beck’s measure, evidence seems to indicate that
some of the ‘““distinguished senators” at least felt that this bill might
endanger them. Senator Mitchell admitted that he had once been
attorney for the Northern Pacific. Teller’s opposition to this bill may
be considered in connection with some of the decisions which he made
while Secretary of the Interior. Hawley’s speeches do not sound high
levels of political philosophy. He spoke of the bill as “harsh and
severe,” and wondered if the offense aimed at was really a “crime,
a malum in se,” or whether it was merely “some proceeding in contra-
vention of public policy,” which could be “reached by a milder form
of prohibition.” If these men were absolutely free from railroad con-
‘nections, why did they object to the bill, anyhow? It is difficult to see
how the measure could have injured anyone whose skirts were clear,
yet it was fought day after day with a stubbornness which indicates
that more than a mere theoretical principle was at stake.

It should furthermore be noted that the party opposing this bill
tried to avoid fighting in the open: Thus the first blow was Edmunds’
attempt to have the bill referred to the Committee on the Judiciary,

" where it was understood the measure would be strangled. When the
motion to refer was under consideration, Senator Beck said, “It might
as well go to the tomb of the Capulets,” and Senator Vance asked that
the bill be read once more, so that he could “take a farewell of it.”
The next attempt was to have it referred to the Committee on Finance,
also apparently known to be hostile to such legislation. A great vari-
ety of amendments were pressed, obviously with no purpose but the
defeat of the bill; and by such means its practical defeat was finally
accomplished.*™ '

Forestry and forest conservation were never mentioned in the
debates on the railroad attorney bill, yet this careful consideration
seems appropriate because it throws light on the failure of Congress
to forfeit the railroad grants. Railroad grants have been extremely

150 Cong. Rec., X VII, 5095, 5494, 5514, 5643, 5693, 5842, 5991, 5995-5999, 6037-

6051, 6771, 8015; XVIII, 177-183, 210, 248, 278, 434, 952, 1004, 1038, 1047, 1065-
1067, 1127-1139, 1149, 1154, 1199, 1227, 1242, 1284, 1314-1321, 1344-1360.
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important in their bearing upon the public timber lands, have been by
far the most important cause of the concentration in timber owner-
ship which in recent years has come to occupy so much attention.

Fortunately the fiasco of 1890 was not the only action taken with
regard to the railroad grants, for, already in 1887, the Secretary of
~ the Interior had been directed to adjust all land grants,’ and in

1880, Congress had restored 28,258,347 acres to the public domain
by forfeiture of particular grants.***

TIMBER ON INDIAN RESERVATIONS

Congressional action in regard to the Homestead and Preémption
laws, public and private sale, and forfeiture of railroad grants, had
no specific reference to timber lands. It is true that the Timber Cul-
ture Law was originally intended to exert an influence on forest con-
ditions, but with the failure of the act to accomplish that purpose, it
ceased to be of importance as a forest land measure; in fact, it was
about the only law for the acquisition of lands which was never used
in taking timber.

Legislation specifically relating to timber lands has already been
considered somewhat in connection with the Free Timber and the
Timber and Stone acts. In each case Congress refused to adopt a
conservation policy. In certain other timber land measures, however,
Congress showed a different tendency. This is indicated in some meas-
ure by the act of 1888, forbidding trespass on Indian reservations.
Previous to 1888, there had been no law specifically prohibiting timber
cutting on the Indian reservations. The act of 1859 set the penalty
for depredations on military or “other” reservations, but it had not
been interpreted to apply to Indian reservations, and, during the
eighties, there was much complaint regarding the stealing of timber
from the Indians. President Cleveland urged Congress to act, and
finally, in 1888, after a great many unsuccessful attempts,'**
was secured extending the provisions of the act of 1859 to Indian
reservations.'®

151 Stat. 24, 556.

152 Report, Sec. of Int., 1888, XIV.

152 Stat. 11, 408.

15+ H. R. 6321, H. R. 6371; 46 Cong. 2 sess.: S. 2496, 47 Cong. 2 sess.: S. 1188,
S. 1544; 48 Cong. 1 sess.: H. R. 3306, H. R. 6045, S. 1476, S. 1779; 50 Cong. 1 sess.

155 S, Ex. Doc. 13; 49 Cong. 1 sess.: Stat. 25, 166.
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APPROPRIATIONS FOR TIMBER PROTECTION

Perhaps in no way, however, was a conservation tendency more
plainly shown than in the appropriations made for protecting the
public timber lands. In 1878, it will be recalled, Congress increased
the appropriation from $5000 to $25,000. In 1879, the amount was
further raised to $40,000; in 1882, tc $75,000, and in 1890, to
$100,000, in addition to large sums already mentioned for preventing
fraudulent entries. These appropriations, with several extra deficiency
appropriations, enabled the Land Office to greatly increase its work-
ing force. In 1878, there were only eleven special agents working to
protect the timber lands, while in 1885, there were twenty-three, and
in 1890, fifty-five.?*

The steadily increasing appropriations for the protection of
timber lands do not indicate a conservation power in Congress grow-
ing with the same rapidity or the same steadiness. This is proved, not
only by the passage of the Act of 1880, above described, and by the
extension of the Free Timber and Timber and Stone acts previously
discussed, but by other considerations as well. In the first place, the
Sundry Civil Bill, in which these appropriations were made, always
originated in the Committee on Appropriations, and in this committee
the more populous eastern states were much better represented than
in the Committee on Public Lands, which controlled so much land and
timber legislation. Furthermore, the Sundry Civil Bill always included
a great number of items, and was usually passed hurriedly, in the last
days of the session, so that amendment was more difficult than in
ordinary legislation. It was in the Senate that least favor was usually
shown conservation measures, and the Senate was not quite free to
block an appropriation bill. Thus, in the Committee on Appropria-
tions an increase for timber protection had a fair chance of getting
into the bill, and, once there, had a fair chance of remaining, even in
a Congress which would have promptly eliminated any ordinary
conservation measure. \

The second consideration limiting the significance to be attached to
these increasing appropriations, is the fact that government appro-
priations for most other purposes were also increasing rapidly. Be-

156 Report, Land Office, 1878, 122: Report, Sec. of Int, 1885, 233: Report, Land
Office, 1890, 80.
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tween 1878 and 1891, the appropriation for miscellaneous expenses
almost doubled,” and it seems that the sum given for timber protec-
tion might likewise have increased considerably, without indicating
any great change of sentiment. The fact that it quadrupled is doubt-
less worthy of note.

EFFORTS TO SECURE LAND GRANTS FOR FORESTRY SCHOOLS

Of only limited significance, also, was the interest shown in Con-
gress regarding the matter of land grants to aid schools of forestry.
In 1880, the Chamber of Commerce of St. Paul, Minnesota, sent
out letters to various public men, asking for opinions as to the advisa-
bility of granting lands for a school of forestry. Several college presi-
dents and other men answered favorably to the inquiry; in fact, only
President Eliot and Professor Sargent of Harvard University
opposed the scheme:**® and in 1882, Senator McMillan of Minnesota
introduced a bill providing aid for a school of forestry, to be estab-
lished in St. Paul.'®® In the following year, Pettigrew, delegate from
Dakota, asked for a grant of land for a school of forestry in
Dakota ;*** and, throughout the eighties, there was usually at least
one bill before Congress seeking a land grant to endow a school of
- forestry somewhere. No results came of any of these bills and they are
probably not significant of any deep interest in forestry, the purpose
behind at least most of them being an anxiety on the part of certain
politicians to serve their constituents by securing a free grant of

land.

APPROPRIATIONS FOR FORESTRY INVESTIGATIONS

Of a different character was the action in Congress regarding
appropriations for forestry investigations. It will be remembered that

157 Statistical Abstract, 1891, 3.

158 S, Misc. Doc. 91; 46 Cong. 2 sess. Professor Sargent gave two reasons why a
school of forestry could not succeed: first, there were no teachers in America
qualified to teach in such an institution; and second, there being as yet no demand
for trained foresters, students would not care to prepare themselves for that work.
It was, of course, true that there was as yet no demand for trained foresters and
even foresters with European training found it necessary to take up other kinds of
work on coming to America. (Proceedings, Am. Forestry Congress, 1883, 24.)

159 Cong. Rec., May 15, 1882, 3926.

160 Ff. R. 7440; 47 Cong. 2 sess.
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Congress had given $2000 in 1876 for such investigations, and as
much more in 1877 to enable Hough to complete his work.'® This
appropriation did not take its place immediately as an annual grant,.
but $5000 was voted in 1880 to continue the investigations,'®* a like
sum in 1881,'** and in 1882 the amount was raised to $10,000.*** The
Division of Forestry was organized in 1881, and was recognized by
Congress in 1886, when $2000 of the $10,000 given was specifically
set aside for the chief of that division.'®

In the appropriation of 1890, $7820 was given for salaries, and
$10,000 for experiments in forestry and in “the production of rain-
fall.>**® In 1891, the sum for investigating forestry and “rain-
making” was raised to $15,000.**"

THE FOREST RESERVE ACT

While these appropriations were of great importance in providing
the information upon which any intelligent forest policy must be based,
information and policy alike would have been of little use had the
United States never possessed any national forests; and section 24 of
the General Revision Act of 1891 provided that the President might
from time to time set aside forest reservations in any state or territory
having public lands wholly or in part covered with timber or under-
growth. This provision, definitely providing for national ownership
of forest lands, a complete departure from the forest policy hitherto
pursued, is by far the most important piece of timber legislation ever
enacted in this country; and the circumstances of its enactment must
be briefly discussed.

161 Cross Reference, pp. 42, 43.

162 Stat. 21, 296.

163 Stat. 21, 384.

164 Stat. 22, 92.

165 Everhart, “Handbook of United States Documents,” 58: Stat. 24, 103.

166 Stat. 26, 283, 286. Dr. Fernow gives the following account of the manner in
which this appropriation was secured. He says that a syndicate of capitalists had
built the Texas state capitol, taking 3,000,000 acres of semi-arid land in payment.
One of the men in the syndicate became United States Senator, and, influenced by
a Chicago engineer’s contention that battles are usually followed by rain, secured
the increased appropriation, and added to the chief’s function that of making
rain. Fernow became known in Washington as the “gapoguri,” or rainmaker.

167 Stat. 26, 1048.



110 UNITED STATES FOREST POLICY
EARLY ADVOCATES OF FOREST RESERVES

It will be recalled that public opinion, and even scientific opinion,
during the seventies, had generally favored the sale of timber lands;
but there had been a few signs of dissent from that policy. As early
as 1867, the Commissioner of the Land Office, speaking of Oregon,
declared that “lands producing timber of such valuable qualities and
in such extraordinary quantities should be preserved as timber lands
through all time.” In 1878, the committee of the Association for the
Advancement of Science had so qualified their disapproval of a sys-
tem of national forests as to practically grant the advisability of such
a system. In 1877, Hough voiced approval of the Canadian system of
selling stumpage with a reservation of the land,'®® and in a later vol-
ume of his “Report on Forestry” unreservedly urged that policy for
the United States.'® In 1878, Commissioner Williamson wrote to Sec-
retary Schurz, “The soil should not be sold with the timber where the
land is not fit for cultivation.”*™ Secretary Schurz fully agreed with
his commissioner in this matter, and persuaded Senator Plumb of
Kansas to introduce a bill withdrawing all timber lands from sale, but
the bill was lost in the Committee on Public Lands.* In the following
year, Schurz urged the reservation of some of the redwood tracts in
California,'”” and in 1880, the Public Lands Commission presented a
bill reserving from sale all lands “chiefly valuable for timber,” ex-
cepting those bearing minerals. The fallure of this bill has been
noted.'™

. Secretary Teller was not generally enthusiastic about forest re-
serves, although later, as senator, he introduced one bill which would
have permitted their establishment. Commissioner McFarland, in
1884, urged the establishment of “permanent timber reserves in locali-
ties and situations where such permanent reservations may be deemed
desirable.”*™ In 1885, Secretary Lamar and Commissioner Sparks

163 Hough, “Report on Forestry,” I, 194.

169 Jbid., I11. 8.

170 Report, Sec. of Int., 1878, XV,

171 8, 609; 45 Cong. 2 sess. See Report, Land Oﬂ‘ice, 1900, 110 112.

172 Report, Sec. of Int., 1879, 29.

173 Cross Reference, pp. 98, 99.
174 S, 7605 47 Cong. 1 sess.: Report, Land Office, 1884, 19.
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united in urging the reservation of a part of th® public timber lands,'

and throughout their administration gave unqualified support to that
policy.

Lamar and Sparks were aided in their efforts by B. E. Fernow and
E. A. Bowers, who entered the government service in 1886. Within a
year after Fernow’s installment at Washington, he formulated an -
elaborate bill for the withdrawal of all public timber lands. Bowers
likewise had been in the government service only a year or two before
he had worked out a complete plan for the management and disposal
of the public timber lands,""® and this plan he urged upon Congress in
every way possible.

Lamar’s successor, Vilas, evinced no special interest in forestry;
nor did his successor, John W. Noble, during the first years of his
administration.

During the eighties, at least one magazine published articles fav-
orable to forest reserves, and later this became a very popular subject
with various publications. In 1885, the American Forestry Congress,
and in 1889 and 1890, the American Forestry Association, called for
forest reserves, while in the latter year the American Association for
the Advancement of Science sent a memorial to Congress, urging -the
policy of reservation. The California State Board of Forestry
addressed a memorial to Congress in 1888, calling for reservations,
but spoiled the effect of it all by asking for state ownership.'"

Not only was there agitation during this period, but one of the
states actually established public forests. In 1884, the legislature of
New York appropriated $5000 for the employment of experts to work
out a system of forestry for the state, and the commission appointed
urged that the state should at least keep the lands which it still had,
amounting to about 780,000 acres. No scheme of general purchase or
condemnation was deemed wise, however, because of the great expendi-
ture necessary, and the danger of artificially enhancing the value of
privately owned timber lands. Five years later, however, New York
passed a law authorizing the purchase of additional lands.*™

175 Report, Sec. of Int., 1885, 45, 236.

176 H. Ex. Doc. 2425 50 Cong. 1 sess.

177 The Nation, Sept. 6, 1883, 201: Proceedings, Am. Forestry Congress, 1890, 19.

178 Report, Forestry Commission of N. Y., 1885: N. Y. State College of Forestry,
Bul. 5, 1902.
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CONGRESS AND:THE QUESTION OF FOREST RESERVES

Congress was, during this period, not entirely silent on the question
of forest reserves. In the first place, some legislation was enacted with
regard to Indian lands, which, although it had no direct reference to
forest reserves, at least suggested the idea of a sale of timber with a
reservation of the land. In 1883, such a sale of timber was recognized
by Congress, and in 1889, the President was authorized to permit the
Indians on reservations to cut and sell dead timber on their lands.
The act of 1890 went still further, in authorizing the Secretary of the
Interior to permit the Menomonee Indians in Wisconsin to cut “all or
any portion” of the timber on lands reserved for them, and sell it at
public auction.™

Of congressional activity specifically relatlng to forest reserves,
the first example was probably Representative Fort’s forest reserve
bill introduced on February 14, 1876. On the very next day, in the
consideration of the bill to open up the southern lands, Senator Bout-
well offered an amendment which, by providing for the sale of timber
without the land, would practically have meant the reservation of all
the southern timber lands, although it specifically reserved only live
oak and red cedar. Of course this amendment did not pass. Secretary
Schurz’s forest reservation bill of 1878 likewise failed. In January,
1880, a bill, introduced by Representative Converse of Ohio, authoriz-
ing the President to reserve certain timber lands in California, passed
the House without any opposition, but received no attention in the
Senate. The following year Converse brought this bill up in the House
again, but it was not discussed. In 1882, Butterworth and Sherman,
both of Ohio, introduced bills into the House and Senate, but both
were lost in committee.*®

In the forty-eighth Congress, forest reserve measures were intro-
* duced by Senators Camero’n of Wisconsin, Sherman of Ohio, Miller of
New York, and Edmunds of Vermont ; and by Representatives Deuster
of Wisconsin, and Hatch of Missouri. Senator Miller’s proposal to
withdraw all timber land pending investigation by a committee, was
accorded a favorable committee report, while the bill pressed by

179 Stat. 92, 5905 25, 6735 26, 146. '

180 Cross Reference, p. 45. Cong. Rec., Feb. 15, 1876, 1083; Jan. 27, 1880, 547:
H. R. 1272, H. R. 6315, S. 1826; 47 Cong. 1 sess.
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Senator Edmunds, “To establish a reservation at the headwaters of
the Missouri River,” passed the Senate with little opposition.*®

The following year, Edmunds promptly brought his proposal up
again, and again it passed the Senate without comment, but made no
headway in the House. A general forest reservation bill introduced
by Sherman was not reported. In 1886, Representative Hatch of Mis-
souri introduced another reservation bill, but no results accrued.'®?
Generally, the forty-ninth Congress gave very little attention to the
" question of forest reserves. ‘

In 1887, however, forest reserves were a popular subject in Con-
gress. Edmunds appeared with his favorite bill for a reserve at the
head of the Missouri River, but this time it was lost in committee, as
were also measures proposed by Senator Sherman of Ohio and Repre-
sentative Markham of California. The following year, Hatch made
another effort, but it failed to elicit a report. Bills introduced by
Representative Joseph of New Mexico, E. B. Taylor of Ohio, and
Holman of Indiana also failed.'®® In this session, however, the House
adopted two resolutions calling for plans for the management and
disposition of timber lands, one of these resolutions calling specifically
for the secretary’s plan for reserving forests. Inspector Bowers and
Assistant Secretary of the Interior Muldrow submitted elaborate
plans, but the House took no further action.*®*

Holman’s bill for the general revision of the land laws, in 1888,

- contained a provision that all timber lands should be classified as such,
and the timber sold without the land, at not less than appraised value;
and also a section providing specifically for the creation of forest

1815, 1188, S. 1258, S. 1824, S. 2451, H. R. 5206, H. R. 4811: Cong. Rec., Feb.
20, 1885, 1930; June 2, 1884, 47483, 4745. . .

182 §, 551, S. 581, H. R. 2946; 49 Cong. 1 sess.: Cong. Rec., July 8, 1886, 6648,
664?!;3 S. 540, S. 598; 50 Cong. 1 sess.: H. R. 10430; 49 Cong. 1 sess.: H. R. 1982,
H. R. 3239, H. R. 11037; 50 Cong. 1 sess. Weaver of Iowa also introduced a bill
“To further amend the public land laws, and for the preservation of the natural
forests on the public domain, the protection of water supply and for other pur-
poses;” but it seems doubtful whether this really meant the creation of forest
reserves, for Weaver expressed himself, in another connection, as opposed to
separating the timber from the fee in the land. (H. R. 1352; 50 Cong. 1 sess.:
Cong. Rec., June 25, 1888, 5563.)

184 Cong. Rec., Jan. 18, 1888, 553; Mar. 24, 1888, 2371: H. Ex. Doc. 144, 242;
50 Cong. 1 sess.
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reserves. This bill passed the House with both these sections intact;
in fact, the forest reserve sectlon received almost no attention in the
debates.'®

In 1889, Taylor and Sherman appeared as usual with proposals for
reservation, and the next year another western man, Representative
Clunie of California, announced his approval of such a policy. Early
in the latter year, President Harrison transmitted to Congress a
memorial of the American Association for the Advancement of Sci-
ence, calling for forest reservations, and in pursuance of the recom-
mendations of this Association, Representative Dunnell introduced a
bill into the House, but no results were secured.'®

In the light of later events, the action of Congress in regard to some
of these bills seems rather strange. It is true that most of the bills
introduced never emerged from the committee, and no general reserva-
tion measure ever passed either.house, but the Senate twice approved
Edmunds’ proposal for a reserve at the head of the Missouri, while
the House passed one bill providing for reservations in California;
and in each case this was done without any particular discussion or
opposition. As already stated, the forest reserve provision of Hol-
man’s general revision bill received almost no attention in the debates.
The entire attitude of Congress indicates a failure to foresee the
results which were likely to follow from the adoption of a forest
reservation policy.

Whatever may have been the reason for the lack of a more vigorous
opposition to these forest reserve proposals, it is fairly certain that
‘no general forest reservation measure, plainly understood to be such,
and unconnected with other measures, would ever have had the slight-
est chance of passing Congress; and when such a measure was finally
secured, it was not through the initiative of Congress, but rather
because Congress had no good opportunity to act on the proposition.

THE PASSAGE OF THE FOREST RESERVE ACT

In 1891, the question of a general revision of the land laws, particu-
larly the repeal of the Timber Culture, Preémption and Desert Land
135 H. R. 7901; H. R. 778; 50 Cong. 1 sess.

126 H. R. 705, H. R. 7026, H. R. 8459, S. 1523; 51 Cong. 1 sess.: Proceedings,
Am. Forestry Assoc., 1891-92-93, 39.
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laws, had been vexing Congress for a decade; and a determined effort
was being made to effect some kind of a revision. Late in the second
session of the fifty-first Congress, a conference committee of the two
houses was appointed to adjust differences on one of these general
revision bills, and Secretary of the Interior Noble, who had been influ-
enced by Fernow and Bowers, and perhaps by other members of the
American Forestry Association, asked this committee to insert a rider
authorizing the President to establish reserves.'®

Fortunately this conference committee was composed of men most
of whom were at least not predisposed to fight such a measure. Of
the Senate conferees, Plumb of Kansas was mainly interested in other
kinds of public lands, but, coming from a prairie state, he understood

187 H. R. 7254; 51 Cong. 1 sess. In crediting Secretary Noble with the intro-
duction of this forest reserve section, the writer is following the usual account
of the matter. Recently, however, Senator Pettigrew has advanced the claim that it
was he, and not Noble, who should be credited with this action; that Noble had
nothing to do with it. In spite of this claim, and in spite of the fact that the writer
is unable to secure absolute proof to back up his belief, he nevertheless adheres to
his opinion that Secretary Noble should receive the credit. Several considerations
point to such a conclusion. In the first place, Secretary Noble repeatedly asserted
that it was he who had inserted that section. He told Mr. Bowers of New. Haven
that he had done it; and in at least one public speech he spoke of his “official
action” in connection with the forest reserve section. Most other writers of the
time also seemed to assume that Noble had been responsible. Fernow, writing in
1897, spoke of him as the author.

During all this time, apparently, Pettigrew made no claim to the authorship of
the section; and, when President Cleveland established a number of preserves in
1896, it was Pettigrew who led the forces that called for their suspension. There is
some evidence that Pettigrew was not unfriendly to the reservation policy previous
to 1897, but in that year, as will be shown in the following chapter, he did every-
thing possible to secure the suspension of the reserves Cleveland had created; and
some things he said in Congress indicate that he really favored entire abolition of
the reserves, although, by securing the passage of the act in 1897, he did a great
service for conservation. :

On this question, the following letter from Dr. Fernow seems pertinent: “To
me it seems strange that Pettigrew should persistently have kept in the dark that
I never knew of his interest even in the subject. Nor has Mr. Bowers any such
recollection. My memory is, that at the time the story was current, Mr. Noble
declared at midnight of March 3, in the Conference Committee, that he would not
let the President sign the bill (for abolishing the timber claim legislation) unless
the Reservation clause was inserted. Since these things happen behind closed doors,
only someone present can tell what happened, Secretary Noble or one of the con-
ferees. All we, that is, Bowers and myself, can claim is that we had educated Noble
up to the point” (Proceedings, Am. Forestry Assoc., 1893, 36 et.seq.: Science,
Mar. 26, 1897, 490.)
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the value of a timber supply and had shown a disposition mildly favor-
able to timber conservation. Walthall of Mississippi had taken an
active interest in at least one conservation measure—that providing
for the abolition of private entry in the South; while Pettigrew of
South Dakota had shown no hostility to forest conservation; in fact,
Pettigrew has claimed to be the author of the forest reserve section.
Payson of Illinois and Pickler of South Dakota, representing the
House, were actively favorable to forest reserves, and Holman of
Indiana could be depended on to favor any proposition for better land
administration, although, like Senator Plumb, he was more interested
in other public land questions. Thus of the six conferees, at least four "
would have been expected to favor the establishment of forest reserves,

" while none were likely to oppose. The personnel of this committee was
one link of the chain of unusual circumstances which rendered the
final passage of the forest reserve measure possible.

Secretary Noble’s efforts were successful and a twenty-fourth sec-
tion was tacked onto the conference bill, providing for the creation of
reserves. This procedure—the introduction of a new provision in a
conference report—is contrary to the rules of Congress. The bill as
amended, with its twenty-four sections, was presented to the Senate a
few days before the close of the session.’®® Senator Plumb, who had
‘charge of the bill, insisted on its speedy consideration, and without
even being printed, and with scarcely time for a ‘comment, the bill
passed the Senate. ‘

The Senate had always been rather hostile to. conservation meas-
ures, and the passage of this bill, thus, without any opposition, was
possible because of several favoring circumstances. The haste with
which Congress almost always acts near the close of a session was
aided by the great length of the bill, which made any careful study of
its various provisions difficult ; while the great variety of provisions
involved, affecting every kind of public land and making various
changes in the different laws, rendered it difficult to pick out any one
clause for attack. Also, there were a great number of compromises in

188 Cong. Rec., Feb. 28, 1891, 3614; Mar. 2, 1891, 3685. It is interesting to note
that as early as 1876, a law very similar to this forest reserve provision had been

" passed in the Hawaiian Islands—destined later to become a part of the United
States. k
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the bill, the forest reserve clause being to some extent balanced by the
clause broadening the scope of the Free Timber Act.  Furthermore,
most of the provisions of the bill, in fact all but the forest reserve pro-
vision, had been debated over and over, and members were so familiar
with the main points involved that they were probably less careful to
scrutinize the conference bill than they would have been to examine
an ordinary bill. Doubtless very few, if any, -of the members realized
what important results were to flow from the passage of this little
forest reserve section. The attitude of Congress in regard to subse-
quent as well as previous legislation indicates clearly that very few
of the members of either house realized how extensively the President
would use the power conferred here. Finally, it must be considered
that this was a bill reported from a conference committee, a sort of
bill not easy to amend. Any amendment would have delayed the bill,
perhaps defeated it; and on some of the items, as, for instance, the
repeal of the Preémption and Timber Culture acts, the public demand
had in the course of ten years gathered considerable power. This last "
consideration was doubtless of greater weight in the House, where
the members are usually more in need of campaign material, and at
this time feared to close another session without having accomplished
some kind of a revision of the land laws.

Somewhat strangely, the bill encountered greater opposition in the
House than in the Senate. Dunnel of Minnesota distrusted the entire
bill because it had not been printed, while McRae of Arkansas opposed
section 24 for the very Democratic reason that it put too much power
in the hands of the President; but Payson carried the measure safely
through the discussion. This was on February 28. When the bill came
up again on March 2, there was no time for discussion and it passed
without a comment.

Thus the passage of the Forest Reserve Act, the first important
conservation measure in the history of our national forest policy,
cannot be credited to congressional initiative, but to a long chain of
peculiar circumstances which made it impossible for Congress to act
directly on the question. If the conference committee, like most public
land committees, had included a majority of men hostile to conserva-
tion; if the forest reserve provision had been attached to anything
but a conference bill; if the question had come up at the beginning
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instead of the close of the session; if there had been less of a public
demand for revision of the land laws ; if the bill had been a short one,
with only a few clauses; if Congress had been a little less familiar
with the general provisions of the omnibus bill under discussion and
so more careful to scrutinize them, or if members had realized what
important results were to follow; if any one of a score of possible
contingencies had prevailed, the passage of a general forest reserve
measure at this time would probably have been impossible. Congress
was not yet fully converted to the principle of forest reservation, as
later developments clearly show.



CHAPTER III

THE FOREST RESERVES FROM 1891 TO 1897: NEED OF
PROTECTION AND ADMINISTRATION

THE SITUATION IN 1891

BerorEe proceeding to a consideration of the period following the year
1891, it will be profitable to halt and take an inventory of results
accrued at that date—mnote just what had been accomplished in the
period since 1878. There had been, in the first place, a notable im-
provement in some of the laws not specifically applying to timber on
the public domain. Public sale and private entry had been abolished.
Perhaps more important, the repeal of the Preémption Law and the
amendment of the Commutation Homestead and Desert Land laws
had been accomplished, and more liberal appropriations made to pre-
vent fraudulent entries; although these gains were in some degree
offset by the act allowing affidavits and proofs to be made before
commissioners of the United States courts, etc., and by the provision
limiting the time within which suits must be brought for cancellation
of patents. ' .

As to the laws specifically applying to timber lands, the situation
in 1891 was not so favorable. Appropriations for forestry investiga-
tions had been greatly increased, but the Free Timber and Timber
and Stone acts were still in force, while a still worse free timber pro-
vision had been added in the Permit Act of 1891. (Only a year later
the Timber and Stone Act was extended to all public land states.)
As has been shown, neither of these acts provided for the honest
acquisition of timber for general commercial purposes, and the exten-
sion of their provisions was merely a legalization of plundering which,
with the larger sums available for protection, might otherwise have
been prevented. Thus the laws for the disposal of timber on the public
domain were worse in 1891 than they had been in 1878, just as they
had been worse in 1878 than ever before. Congress had shown utter
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incapacity to deal intelligently with the public timber; and all hope
for future conservation must center in the provision which would take
some of the timber lands out of the hands of Congress—the provision
enabling the President to set aside forest reserves.

THE CREATION OF NEW RESERVES

. The President’s new power was not long unused. Within less. than
a month after the passage of the Forest Reserve Act, President Harri-
son proclaimed the Yellowstone National Park Reserve, adjoining
Yellowstone Park in Wyoming,' and in September of the same year
“added still another section to the reserve, giving it an area of over a
million acres.? In October, he set aside the White River Plateau Re-
serve in Colorado, of over a million acres,® and the following year
several reserves in various regions of the West. President Harrison
established altogether fifteen forest reserves, embracing an estimated
area of over thirteen million acres.* v
President Cleveland, in the first year of his second administration,
established two reserves in Oregon, embracing nearly five million
acres ; but here he stopped, and took no further action for several
years—because he found that the reservation of these lands secured
no special protection. Congress had made no provision for their pro-
tection, and they stood in the same position as unreserved lands.

THE NEED FOR PROTECTION OF THE RESERVED LANDS

The need for protection of the new forest reserves was very soon
perceived and constantly urged upon Congress. In 1891, Secretary
of the Interior Noble pointed out the necessity for better care of the
new Yellowstone Reserve.® In the same year, and repeatedly there-
after, the American Forestry Association urged legislation on the
subject.® In 1893, Commissioner of the Land Office Lamoreux called
attention to the inadequacy of the laws and appropriations for pro-
tecting the reserves from timber trespassers and forest fires.” Almost

1 Stat. 26, 1565.

2 Stat. 27, 989.

3 Stat. 27, 993.

¢ Report, Land Office, 1894, 438.

5 Report, Sec. of Int., 1891, CXXXVTIL

6 Proceedings, Am. Forestry Assoc., 1891-92-93, 12; 1894-95-96, 75.
7 Report, Land Office, 1893, 79.
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every year the Commissioner of the Land Office and the Secretary of
the Interior made this appeal for legislation; and Cleveland, in his
second annual message said, “I concur with the secretary that ade-
quate protection be provided for our forest reserves, and that a com-
prehensive forestry system be inaugurated.”® In 1893, the Secretary
of Agriculture complained of the wasteful lumbering and destructive
fires on the forest reserves,” and the following year the American
Association for the Advancement of Science adopted a resolution
calling for better administration and protection.

Criticism of the inaction of Congress was accompanied by definite
suggestions as to the best methods of protection. Perhaps no proposal
was more often urged than that of somehow linking up the forest
service with the military service of the United States. In 1890, the
Secretary of War had complied with the request of the Secretary of
the Interior that troops be sent to the protection of some of the na-
tional parks in California, and each year for several years thereafter,
troops had been detached for this purpose.’® In 1894, Secretary of the
Interior Hoke Smith and Commissioner Lamoreux called upon the
Secretary of War for troops to protect the new forest reserves against
fires and other encroachments, particularly against the sheep men,
who sometimes did great damage to the forests by setting out fires
to improve the grazing for their flocks. The acting Secretary of War
declined to make the details, however, basing his refusal upon the
opinion of the acting judge advocate general of the army, that the
employment of troops in such cases and under the circumstances
described by the Secretary of the Interior, not being expressly author-
ized by the constitution or by act of Congress, would be unlawful.
Perhaps this decision was justified by a strict interpretation of ex-
isting laws, although it seems that the law of 1827 authorizing the
President to take proper measures to preserve the live oak timber on
the public lands, might have been stretched to include the protection
of timber generally without subverting the government. Certain it
is that this decision prohibited the adoption of a very economical and
efficient means of timber protection.

8 Report, Land Office, 1893, 217.

9 Report, Sec. of Agriculture, 1893, 31.
10 Report, Sec. of Int., 1893, LX.
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A somewhat different plan for using the military machinery of the
country was that of Professor Sargent, who suggested the establish-
ment of a chair of forestry at the United States Military Academy
at West Point, with control of the forests by educated officers, study
at the academy to be supplemented by practical study in the woods.
This scheme was favored by the American Association for the Ad-
vancement of Science, and by several men of influence, among them
George Anderson, captain of the United States Army in charge of
Yellowstone Park. Roosevelt gave only qualified approval, while -
Pinchot, Fernow, and Bowers opposed the plan, and it never received
serious consideration in Congress."

EFFORTS IN CONGRESS TO SECURE BETTER PROTECTION

Petitions appeared in Congress praying for better protection of
the forest reserves, and some efforts were made to secure this. In 1892,
Representative Caminetti of California submitted a resolution calling
for a report as to the condition of the forest reservations in Cali-
fornia.'” In the same year, a bill introduced by Senator Paddock of
Nebraska, “To provide for the establishment, protection, and admin-
istration of public forest reservations,” was favorably reported in
the Senate, but made no further progress, although strongly urged
by the American Forestry Association. Similar measures introduced
by Holman of Indiana, McRae of Arkansas, and Townsend of Colo-
rado, were not even reported.’

THE McRAE BILL

The bill which aroused most interest and debate was one introduced
and vigorously urged by the man who had made almost the only speech
against the reservation measure in 1891—McRae of Arkansas.
McRae’s bill contained a number of excellent provisions, besides the
one providing for the protection of the reserves. In the first place, it
provided for the sale of timber to the highest bidder at not less than
appraised value, the receipts from timber sales to be used for the
protection of the reserves. In the second place, the Secretary of War

11 Century Magazine, Feb., 1895, 626.

12 H. Report 2096; 52 Cong. 1 sess.

13 H. R. 102, S. 2763, S. 3235, S. Report 1002; 52 Cong. 1 sess.: H. R. 10101,
H. R. 10207; 52 Cong. 2 sess.
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was authorized to detail troops to protect the reserves when neces-
sary; and, in the third place, provision was made for restoring to
entry any agricultural lands included within forest reserves. Anm
amendment inserted by the committee reporting the bill provided that
the section relating to the sale of timber should apply not only to the
forest reserves, but to all timber lands on the entire public domain.**

Although approved by the Commissioner of the Land Office, by the
Secretary of the Interior, and by the American Forestry Association,
this wise and conservative measure encountered a tremendous amount
of opposition. A variety of objections were urged. In the first place,
many thought, or at any rate argued, that it would stimulate forest
destruction. Pickler of South Dakota declared: “Our timber lands in
the West will be denuded of timber. . . . The very object of the law,
which is the setting apart and protection of these timber reservations,
will be defeated.” Hermann of Oregon declared the bill should be
entitled “A bill to denude the public forest reservations.” Simpson of
Kansas rated it a “‘dangerous measure,” particularly on the ground
that it allowed the Secretary of the Interior so much power. “Not
only,” he said, “does it allow the Secretary of the Interior to sell
timber on the lands in these reservations which have been set aside
for the special purpose of holding the moisture, but also it allows him
absolutely to sell the timber on any public lands in any part of the
United States.” ‘

Doolittle of Washington called the bill an “infamous proposition,”
with “no redeeming features, except the one permitting the employ-
ment of the army.” “From my experience and observation in these
matters,” he explained, “I know it to be true that if the lumberman is
once permitted to go upon a quarter section of land, having purchased
the stumpage, or the timber from that land, he will not confine himself
to his proper limits, and it is all nonsense to expect that this timber
can be preserved at all if you let down the bars for a single moment.
You might as well turn a.dozen wolves into a corral filled with sheep
and expect the wolves to protect the sheep as to expect your timber
to be protected if you permit the lumbermen to go upon the reserva-
tion at all.” Coffeen of Wyoming expressed a similar view: “The bill,

1+ H. R. 119, H. Report 78; 53 Cong. 1 sess.: Cong. Rec., Oct. 10, 1893, 2371
et seq.; Oct. 12, 2430 et seq.
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while it purports to protect timber, is calculated in every provision
from title to terminus to destroy our timber through the operations
of corporatlons and mill owners who are authorlzed to buy the timber
under the provisions of the bill.”

A second objection urged against McRae’s bill was that it would
throw the timber supply of the West into the hands of large corpora-
tions and monopolists. Hermann argued that it would benefit mainly
the “mill men and the large syndicates and great landowners, or
speculators and capitalists.” Simpson considered that “such legisla-
tion would simply be in the interest of the corporations that are
hungering to get possession of the public domain.” Rawlins of Utah
said the bill would merely be “an inducement to monopolies to gobble
it [the timber] all up and dispose of it to the people at such prices as
they themselves may dictate.” Hartman of Montana argued in similar
vein: “You say to corporations that are able to purchase this timber, -
“You may have whatever timber you desire.” But at the same time you
say to the honest settler, the hard-handed miner, or farmer, or stock
raiser, ‘You can not have a foot of this timber, unless you purchase it
in competition with these corporations; unless you do that you must
either steal the timber or freeze to death.””

Some of the western men were doubtless sincere in their fear of
monopoly, and in their belief that the sale of timber would lead to
forest destruction. Few men in Congress, even as late as this, had yet
grasped the principles that govern intelligent forest administration.
Few were able to understand the wisdom of selling the timber while
retaining the ownership of the land; and many still had an entire
misconception as to the proper use and management of forest reserves.
Many seemed to think that the forest reserves should be locked up,
preserved sacred and inviolate from every valuable use. They did not
yet understand that scientific forest administration implies not only
protection, but also the use of mature timber under such restrictions
as to prevent injury to the growing trees.

While thus some of the westérn representatives were sincere, even
if misguided, in their fear that the sale of timber would stimulate
forest destruction, others doubtless used this argument as a cloak to
hide their real motives. McRae distrusted them. “Instead of proposmg
fair amendments,” he said, addressing himself to the opposition, “you
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gentlemen have, in the face of the amendments suggested, spent all
your time denouncing the bill as unjust and infamous. . . . You have
aimed your talk at the immaterial parts to consume time. These argu-
ments have come from geéntlemen who have special timber privileges
already and who desire those privileges continued. . . . Whether
intentionally or not, you who oppose this bill are the aides of the
monopolists who have had the special privilege of cutting government
timber for nothing. You will deceive nobody by denouncing those
benefited by your opposition if successful.”

Without a doubt, McRae here exposed one of the main reasons why
some of the western men opposed the bill. Settlers and miners had
become accustomed to free timber and were of course opposed to any
legislation which required them to pay for it. Bell of Colorado and
Hartman were frank in stating that this was an important reason for
their opposition. Hartman pronounced the bill “infamous in the
extreme.” “It means,” he said, “that thousands of miners all over our
western country will be precluded from obtaining the timber necessary
for the shafts in mines which they are working. It means too, that
settlers engaged in agriculture, in stock raising, and in various other
industries pursued in the West will be compelled either to violate the
laws of the United States and become timber thieves or else freeze to
death.” Rawlins offered an amendment giving settlers and miners free
timber for firewood, fencing or building purposes.

Mining interests feared the bill on other grounds, however, than
merely that it would deprive them of free timber. As Hermann pointed
out, the reserves had not yet been opened to mining, and any provision
for the protection of the reserves would result in shutting out the
miners altogether. Without a doubt it was the situation of miners
which caused a large share of the hostility to the McRae bill, and to
the forest reserves in general. If the bill had included a section direct-
ing the Secretary of the Interior to eliminate all mining and agricul-
tural lands from the reserves, it might easily have passed, but as it
was, it aroused entirely too much opposition; and Coffeen finally
brought the opposition to a climax by offering an amendment abolish-
ing all reserves except those in the three coast states—a proposition
which Bell heartily endorsed. Perhaps fortunately, this did not come
to a vote, and some days later the bill was withdrawn.
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In the next session, McRae again brought his proposal before the
House, accompanied by a favorable report from the Committee on
~ Public Lands.” This time, however, the measure was framed so as to
allow the Secretary of the Interior to give free timber to settlers, and
the vote on the resolution of Quthwaite of Ohio, calling up the bill—
117 ayes to 54 nays—indicates that it was generally favored, al-
though, no quorum being present, it was not discussed and never
came up again during the second session.®
In the third session, McRae resumed his efforts to push House bill
119 through Congress. This time the bill had been amended to permit
mining in the reserves, while the section providing for sale of timber
on the general public lands had been eliminated ; and these modifica-
tions caused a complete reversal in the attitude of the western con-
gressmen, who veered around to a favorable attitude, influenced
mainly, no doubt, by the provision permitting mining in the reserves.'’
The chief opposition to the bill came from Wells of Wisconsin, who
opposed “every principle of the bill,” and predicted that “timber
thieves and land sharks” would take all the timber if they were per-
mitted to go upon the land. He felt sure that there was a “smell of
boodle” behind the bill. “Why, sir,” he exclaimed, “it is backed up, as
I said here recently upon this floor, by men who have enriched them-
selves by plundering the public domain and by men who know nothing
of forestry. . . . I do not want to stand here a party to the upbuild-
ing of, and will not stand sponsor for the creation of another brood of
saw-log statesmen, such as have disgraced this floor for thirty years.”
Pickler opposed the bill because it contained a section limiting the
purposes for which reserves might be created, and because it per-
mitted lands unnecessarily included in a forest reserve to be restored;
and on the first day of debate, he and Wells, by a determined filibuster,
managed to prevent favorable action. Ten days later, however, it was
again brought up, and passed by a vote of 159 to 53, not an opposing
vote coming from the states west of Kansas and Nebraska. The bill
was thus generally regarded as unfavorable to conservation, although
the lines were not drawn with absolute clearness.
15 I, Report 897; 53 Cong. 2 sess.

16 House Journal; 53 Cong. 2 sess., 521.
17 Cong. Rec., Dec. 6, 1894, 85; Dec. 7, 111 et seq.; Dec. 17, 364 et seq.
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The McRae bill at this stage was one which latter-day conserva-
tionists would generally have approved, and certainly it was such a
measure as would have improved the situation of the forest reserves,
yet much of the opposition came from conservation quarters. Doubt-
less this is to be partly explained by distrust of the amendment per-
mitting mining in the forest reserves. As has been pointed out pre-
viously, many conservationists had an idea that the forest reserves
must be shut up and guarded against every intrusion, that anyone
permitted to go upon the reserves would be certain to do injury.
Experience with western timber trespassers lent considerable support
to this belief, but it was, of course, impossible that the reserves could
ever be maintained on any such basis of non-use, because it aroused
entirely too much western hostility. The miners felt that they had a
right to go upon the land wherever minerals were to be found, felt that
their operations were not inconsistent with the purposes for which the
reserves were set aside. Some of the conservationists did not under-
stand western conditions and could not fully appreciate the western
point of view.

It might seem that the McRae bill as it finally passed the House,
conceded about as much to the West as should have been expected,
but when it was referred in the Senate, Teller of Colorado, of the
Committee on Public Lands, immediately brought up a substitute bill,
which differed widely from the House bill.** The Senate bill repre-
sented fairly well what the western men considered right and proper in
dealing with the forest reserves, and for that reason it is interesting
to note some of its provisions. In the first place, it imposed a limita-
tion on the purposes for which forest reserves might be created. They
might be created to secure favorable conditions of water flow, or to
secure a continuous supply of timber for the people in the state or
territory where the reserves were located. Thus, the creation of re-
serves to secure a continuous supply of timber for the public generally
was not permissible under Teller’s bill. In the second place, the inclu-
sion of agricultural or mineral lands was forbidden, and any land
known to be mineral must be restored to entry. The reserves were
opened to mining and prospecting. Free timber was provided for set-
tlers, miners, residents, and prospectors, and also for the construc-

18 Cong. Rec., Feb. 26, 1895, 2779, 2780.
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tion of bridges, schoolhouses, and other public uses; while settlers in
the forest reserves were allowed free pasture in the reserves. Provision
was made that any entryman or settler included within a forest reserve
might have his property appraised and paid for by the Secretary of
the Interior, or he might relinquish his claim and select another tract
outside, which should be patented to him, regardless of the status of
his claim within the reserve. Some of these provisions seem exceedingly
generous, but the bill passed the Senate without amendment and with-
out comment. Perhaps fortunately, the House never had an oppor-
tunity to vote on the substitute.

Thus the three sessions of the fifty-third Congress closed without
anything having been accomplished for the protection of the forest
reserves. On the second day of the fifty-fourth Congress, however,
H. R. 119 was given its accustomed place on the House calendar,'®
but was given no attention for over six months. Finally, on June 10
of the following year, it passed the House with almost no comment,
but never emerged from the Senate Committee on Public Lands.
McRae’s attempts thus ended in failure. Legislation for the forest
reserves was destined to come in a somewhat different manner.*

THE COMMISSION OF THE NATIONAL ACADEMY OF SCIENCES, AND
CLEVELAND’S PROCLAMATIONS OF FEBRUARY 22, 1897

The American Forestry Association had been active from the very
first in its efforts to secure forest protection, and finally the executive
committee of that association asked the Secretary of the Interior,
Hoke Smith, to call upon the National Academy of Sciences for a
commission of experts to make a careful study of the entire forestry
question. About this time, the Century Magaszine published an edi-
torial also calling for such a commission, and the editor, R. W. John-
son, even personally requested Secretary Smith to ask the National
Academy for a commission of investigation. In response to these
requests, or prompted by other influences, Secretary Smith wrote to

19 Bills' were also introduced by Senators Teller of Colorado, Allen of
Mississippi, and Dubois of Idaho, and by Representative Johnson of California;
but no results accrued from any of them. It is difficult to explain the introduction
of such a bill by Senator Teller, for, at least in later years, he was one of the most
radical opponents of the forest reserve policy. (S. 914, S. 2118, S. 2946, H. R. 9143;
54 Cong. 1 sess.: Proceedings, Am. Forestry Assoc., 1896, 40, 47.)

20 Cong. Rec., June 10, 1896, 6410, 6411.
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Wolcott Gibbs, president of the National Academy of Sciences, calling
for an official expression from the Academy upon various questions
relating to forestry and the forest reserves.” '

President Gibbs, in response to this letter of inquiry, appointed a
commission composed of Professor C. S. Sargent, Alexander Agassiz,
Henry L. Abbot—an eminent engineer and hydrographer—Professor
William H. Brewer of Yale University, Arnold Hague of the United
States Geological Survey, and Gifford Pinchot. While these men were
willing to serve the government without compensation, Gibbs sug-
gested that $25,000 should be appropriated to cover the expenses of
their investigation, and in the Sundry Civil Bill of 1896, $25,000 was
allowed for that purpose.”

In July, 1896, the commission began its work, v1s1t1ng most of the
forest reserves, and devoting three months of travel and study to the
investigation.

In February, 1897, Professor Sargent; chairman of the commission,
addressed a letter to President Gibbs of the Academy of Sciences,
recommending the establishment of thirteen new reserves, to embrace
an area of over 21,000,000 acres.”® The issue of this letter before the
report of the commission was entirely completed—it was not completed
until May 1, after the close of Cleveland’s administration—was
opposed by Gifford Pinchot, who believed the recommendation of new
reserves should be accompanied by a statement of the objects sought,
and by definite plans for the administration of the new lands. Pinchot
saw the danger involved in thus “locking up” millions of acres of land,
with no provision for its use or protection. Upon receipt of Professor
Sargent’s letter, however, President Cleveland proclaimed all of the
desired reserves on February 22, 1897—the one hundred and sixty-
fifth anniversary of Washington’s birthday. Immediately a storm
broke loose in the Senate.

PREVIOUS HOSTILITY TOWARD THE RESERVES

The efforts above mentioned, seeking better protection for the
forest reserves, were not the only sort of activity in Congress. It is

21 8, Doc. 21; 55 Cong. 1 sess.

22 Stat. 29, 432.

23 8. Doc. 105; 55 Cong. 1 sess.: Science, 5, 489, 893. Fernow thinks that this:
“junket” was unnecessary and unprofitable. (Fernow, “History of Forestry,” 417.)
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true that many of these reserves were established upon the petition of
citizens residing in the respective states,” but there was much oppo-
sition to the reserves from the very first, and in almost every session
of Congress war was waged on the reservation policy. In 1892, Repre-
sentative Otis of Kansas introduced a bill to open the Yosemite and
and General Grant parks in California.?® Bowers of California was
always hostile to the reserves in that state, and in 1896 he secured a
favorable committee report on one of his “settlers’ relief” bills.”® In
the second session of the fifty-fourth Congress, several bills were intro-
duced to abolish the forest reserves.

Two classes in the West were particularly hostile—the stockmen,
who found their privileges restricted by the reservation of these lands,
and the miners, who were at first entirely shut out of all forest
reserves.”

The prohibition of mining was an unnecessary hardship, for mining,
properly conducted, would not have interfered seriously with the pur-
poses for which the reserves were created, and in 1896, certain reser-
vations in Colorado were opened to miners.”® In discussing the Colo-
rado bill, McRae pointed out the need of general rather than special
legislation on the subject, and the day after Cleveland created the
thirteen reserves, Secretary of the Interior David R. Francis re-
quested the chairman of the Senate Committee on Appropriations to
sert into the Sundry Civil Bill a provision opening all forest reserves
to mining.?® Such a provision was inserted in a later Sundry Civil Bill,
but, as will be seen, with one or two other provisions which Secretary
Francis had not called for.

THE ATTACK OF 1897

The western hostility previous to the year 1897 having been noted,
the effect of Cleveland’s proclamations of February 22 can be better
understood. The reserves were necessarily proclaimed without a very

2¢ Fernow, “History of Forestry,” 417.

25 H. R. 8445; 52 Cong. 1 sess.

26 H. Report 1814; 54 Cong. 1 sess.

27 Proceedings, Am. Forestry Assoc., 1894-95-96, V1.

28 Stat. 29, 11. It is true that under the mineral land laws speculators later
acquired some timber lands within the reserves, and tried to acquire a great deal
more. (Forestry and Irrigation, Oct., 1906, 449; Apr., 1908, 189.)

29 Cong. Rec., Jan. 30, 1896, 1126: S. Doc. 21; 55 Cong. 1 sess.
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careful investigation of local interests,”® and there was real cause for
resentment in some sections, especially since the reservation of the
lands did not accomplish anything toward their protection. Remon-
strances poured into Congress. On February 28, Senator Allen of
Nebraska presented a memorial from the Nebraska state senate, ask-
ing Congress to annul one of Cleveland’s proclamations.” The next
day, Carter of Montana presented a resolution from the legislature of
Wyoming, praying for the abolition of one of the new reserves in that
state, “lest it seriously cripple and retard the state’s development.”?*
The Seattle Chamber of Commerce,®® and various other commercial
associations in the West sent petitions and remonstrances.

A determined effort was made by Senator Mantle of Montana,
Clark of Wyoming, and other western men, during the closing days of
Cleveland’s administration, to secure the revocation of these procla-
mations by means of a rider to the Sundry Civil Bill. Senator Clark
offered the amendment. “We have protested by this amendment,” he
announced, “against a most grievous wrong that I am convinced was
perpetrated in ignorance and since that time has been continued by
obstinacy, because, the facts and circumstances being once known as
to these reservations, nothing but pure obstinacy would persist in a
course that threatens so much disaster to a large portion of this
Republic.” ‘

Clark’s amendment was accepted by the Senate, but when it came
up in the House, Lacey of Iowa offered as a substitute an amendment
giving the President authority to modify or vacate altogether any
executive order creating forest reserves. After some debate, the House
agreed to this substitute. When it came to the Senate, considerable
hostility was evident, but Clark and his supporters finally abandoned
their attempt to revoke the proclamations during that session of
Congress. They announced, however, that they would block legislation
in the next session until they got relief. “I want to say here and now,”
declared Mantle, “that if these assurances (of modification of the
proclamations) should fail of realization, if the people of those states

30 Fernow, “History of Forestry,” 418. See also S. Doc. 68; 55 Cong. 1 sess.

31.Cong. Rec., Feb. 28, 1897, 2480.

32 Cong. Rec., Mar. 1, 1897, 2548.
33 8. Doc. 68; 55 Cong. 1 sess.
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should be subjected to the loss and the hardship and the privation -
which must necessarily follow the continuation of that order, when-
ever Congress meets in extra session, so far as I am personally con-
cerned, so far as under the rules, the very liberal rules of this body, I
am able to prevent it, I shall do my utmost to prevent any important
legislation from being crystallized into law until this gross injustice
to the people of these states has been remedied and righted.”**

President Cleveland did not approve of the Lacey amendment, and
pocket-vetoed the Sundry Civil Bill; so the western men secured no
relief during his administration, and the question of revoking or
suspending the new reserves was for a while a burning issue in certain
political circles.

In the meantime, Charles D. Walcott of the Geological Survey, see-
ing that the forest reserves were in danger, went to Senator Pettigrew
and convinced him that there was an opportunity to do a great ser-
vice for the country by securing the passage of legislation for the
protection and administration of the reserves. Walcott drew up a bill,
using the McRae bill (H. R. 119) as a basis, and after talking it over
with Secretary Bliss of the Department of the Interior, with the for-
estry commission of the National Academy of Sciences, and even with
President McKinley and his cabinet, asked Pettigrew to introduce it
as an amendment to the Sundry Civil Bill.

A special session of Congress was called by President McKinley on .
March 15, 1897, and early in the session, Pettigrew came, forward
with his amendment®>—a slightly different measure from the one Wal-
cott had given him.*® This amendment has played so important a part
in the history of the forest reserves, that its provisions must be noted
in detail. _ *

Among the concessions to the opponents of the reserves, was, first,
a clause providing that reserves might be set aside only for certain
specified purposes—*“to improve or protect the forest,” or “for the
purpose of securing favorable conditions of water flows, and to fur-
nish a continuous supply of timber for the use and necessities of
citizens of the United States.” The inclusion of lands more valuable

3¢ H. R. 10356; 54 Cong. 2 sess.: Cong. Rec., Mar. 3, 1897, 2930.

35 Cong. Rec., Apr. 8, 1897, 655; May 5, 899.
36 The writer is obliged to Dr. Charles Walcott for much of this information.
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for minerals or for agricultural purposes than for forest purposes
was specifically forbidden. In the second place, the Secretary of the
Interior was authorized to give free timber and stone to settlers,
miners, or residents for firewood, fencing, building, mining, prospect-
ing, and other domestic purposes ; and in the third place, the reserves
were opened to mining and prospecting. In the fourth place, a clause
authorized any person who had a claim or a patent to land included
in a forest reserve to relinquish his tract to the government and select
and receive patent to an equal area outside.

A number of provisions of the Pettigrew bill showed the influence
of wise and far-sighted friends of the reserves. In the first place, and
most important, a clause gave the Secretary of the Interior the power
to make provisions for the protection of the reserve—to “make such
rules and regulations and establish such service as will insure the
objects of such reservations, namely, to regulate their occupancy and
use, and to preserve the forests thereon from destruction.” In the
second place, the secretary was authorized to sell timber, “under such
rules and regulations” as he might prescribe; and in the third place,
the President was authorized to restore lands found better adapted to
mining or agricultural purposes than to forest usage, or to modify
the boundaries of forest reserves in any way.

On the whole, the amendment was about the best measure that
friends of the reserves could have hoped for, but as a rider to an
appropriation bill it 'was clearly out of order. Pettigrew announced,
however, that if his amendment were ruled out on a point of order, he
would fight the appropriation bill with a filibuster. This proved un-
necessary, for when Senator Gorman raised the point of order it was
referred to the Senate and voted down by a vote of 25 to 28.*"

In the amendment, as first introduced by Pettigrew, there was no
provision revoking or suspending thé new reserves; but he later re-
mtroduced it with a clause suspending the reserves that Cleveland had
established, until March 1, 1898; and it was on this question of sus-
pending the reserves that most of the debates turned less attention
being paid to other more important provisions.

The western men rallied around Pettigrew, almost to a man. Clark
of Wyoming complained of the “utter and absolute and intolerant
ignorance of the whole proposition.” White of California declared
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that the proclamations were “improvidently made,” “ridiculous in the
~ extreme, oppressive,” and indicative of a “dense ignorance of the
actualities of the situation.” Turner of Washington called the procla-
mations “an outrage on the interests and the rights and the feelings
of the people of the states that are affected by it.” “I say the Senators
from those states are not to be made to kick their shins around the
lobbies of the executive department or around the lobbies of the Inte-
rior Department,” he proclaimed. “The self-respecting course for the
Senators of those States to pursue is to come to the legislative branch
of the Government and ask that branch of the Government to correct
the evils which have been inflicted upon them by executive action.”®®

Rawlins of Utah declared that Cleveland’s action was “as gross an
outrage almost as was committed by William the Conqueror, who, for
the purpose of making a hunting reserve, drove out and destroyed the
means of livelihood of hundreds of thousands of people.” “Whence
come the objections to the enactment of this measure of fairness and
justice?” he asked. “They come from some senator away off in Massa-
chusetts. . . . The speech of the Senator from Delaware [Gray] is
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to the effect that he has great concern for the preservation of the
forests of the distant state of Washington 5000 miles from the place
where he lives. Yet neither he nor the people who may live in the State
where he now resides can by any conceivable possibility be affected
one way or the other by this legislation. It is a high tribute which the
gentlemen of the East pay to the intelligence, the sense of fairness,
the foresight of the people in the West and the men whom the people
of that section have sent to represent them in the Halls of Congress,
that there should be any quibble raised in respect to the enactment of
this legislation.”

Wilson of Washlngton appealed to history to show that a great
injustice was being done to the West. “It would seem,” he argued,
“that it was impossible for the people west of the Missouri River to
develop their own domain and their own country in their own way.
We have never had that opportunity. The people who first settled in
New England came and took thousands of acres of land and developed
them as they saw fit, and the people who passed from New England
across the Alleghany Mountains and settled in the Mississippi Valley
took up their lands at a dollar and a quarter an acre without those
restrictions required under the homestead act of 1860. . . . Our
people have had to go forward and develop their country by law, and
they have observed the law in so far as it has been possible for any
citizen to do so. They do not complain of this. It is right and proper
and just. What they do complain of is that their material interests—
those very things that affect their prosperity and advancement, nay,
their very existence as Commonwealths—shall be disposed of by the
stroke of pen, as though we were mere provinces and not sovereign
States of this great Union.” Wilson spoke bitterly of the “eastern
friends, who are so extremely solicitous for our happiness and our
prosperity, and our growth and development, who control our incom-
ings and our outgoings with such a delightful liberality upon their
part.” “Why,” he asked, referring to the commission of the National
Academy of Sciences, “should we be everlastingly and eternally
harassed and annoyed and bedeviled by these scientific gentlemen from
Harvard College?”

Like almost all men from the West, Wilson was very anxious that
nothing be done to interfere with the development of the West. “We
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in the western country do not desire to do anything that is not proper,
that is not right,” he announced. “We only ask for equal and exact
Justice; we only ask to help develop the Union of the States. . . .
Suppose these forest reservations had been made years ago, and that
these withdrawals had been made in California, would the $1,500,-
000,000 of gold have been produced in that state? . . . If such with-
drawal had been made in Idaho, would she have contributed her
$200,000,000 of gold and silver to our national wealth? . . . Had
the mountainous regions of Montana been withdrawn, would she have
given us her $85,000,000 yearly of the precious metals? A wonderful
development has been made, a wonderful growth has come about. It
was not done by silver; it was not done by gold; it was not accom-
plished by paper money; but it was accomplished by the energy, the
industry, the perseverance, the trials, the self-denials of the hardy
pioneers who have blazed the pathway of civilization into a magnifi-
cent highway and built upon the other side of the Rocky Mountains
an empire for you and for me.”

The conservation forces made no very splrlted contest, because
even the eastern men felt that Cleveland’s proclamations had caused
considerable hardship, and that there was much justice in the western
demand for relief. Even staunch conservationists were willing that
some relief should be provided, but they were not willing to let the
attacks upon the general policy of forest reservation go unchallenged ;
and Allison of Towa, Gorman of Maryland, Hawley of Connecticut,
and Gray of Delaware took up the defense with some energy. Gray
announced that while he was willing to make concessions, he still sup-
ported the reservation policy. “All I want,” he said, “is that the
Senate should not consider that we have abandoned this great ques-
tion of forest preservation in the interest of the whole people of the
United States to the selfish interests of speculators and owners—and
I say it in no invidious sense—who have rushed into that country, and
of course will naturally sacrifice larger interests to the particular
interest they have in hand. . . . I do not blame them, but they need
the regulating hand of law. I do not blame a man who goes into that
country and finds he has a large fortune in view, if he sacrifices large
interests in the future to present advantage, that he may gain by his
conduct. It is not human nature that he will, unless the strong hand
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of administrative law restrains him and compels him, subordinate his
private interests to the larger interests of the whole people.”

The adoption of Pettigrew’s amendment in the Senate by a vote of
14 to 32 shows how strong was the sentiment in its favor.*® The fact
that many western men should be energetically pushing a measure
which was later to be recognized as one of the great landmarks in the
conservation movement, paradoxical as it seems at first blush, is not
difficult to explain. A great many forest reserves had been established
in the West, and these lands were virtually locked up against all use

_or development; and at the same time they were just as completely
unprotected from fire and trespass as unreserved lands. Pettigrew’s
amendment, opening these lands to mining, and providing for the use
and development, as well as the protection, of the timber, naturally
appealed to the men from the states involved ; while the lieu selection
provision, in its very generous treatment of settlers, presented a
strong argument for western support.

In the House, several western men took up with energy the cause
which Pettigrew had espoused in the Senate. Their activity took the
form in the main of a bitter denunciation of Cleveland’s proclamation
of February 22. Hartman of Montana called it “a parting shot of
the worst enemy that the American people have ever had.” Knowles of.
South Dakota declared that the issue of this “villainous order” meant
that 15,000 people in his state “must vacate their homes and become
paupers”; and he was particularly indignant because President
Cleveland had consulted so little the wishes of the western politicians.
“We know the ‘rotten boroughs of the West,’ as the New York World
calls us, have little influence with this administration,” he said. “Our
Representatives warm their heels in the anterooms not only of the
President, but those of the heads of Departments, while the Represen-
tatives and Senators from the East file past them and have the quick
ear of every branch of the Government.” Castle of California declared
that “there was never exhibited by any government a more shameless,
a more brutal object lesson of might making right” than in the treat-
ment of certain “peaceable citizens of California”; and Bailey of
Texas declared he would never “vote to make any adjustment which
proposes in a foolish and sentimental regard for forests to ignore and

89 Cong. Rec., May 6, 1897, 924.
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disregard the interests of the men of flesh and blood who have built up
that country.”*’

The complaints of the western men did not elicit a large measure of
sympathy in the House. Lacey of Iowa saw one aspect of the situa-
tion very clearly. “I am not surprised,” he pointedly remarked, “to
find a great deal of hostility to this order, coming in general from a
source not very far from the headquarters of some of the great mines
of the country, which have been getting timber free of charge under
permits from the Interior Department. . . . Ihave examined permits
giving to certain mines in South Dakota—to certain mine operators
there ; not silver miners, either, but gold bugs—the privilege of cutting
four square miles of timber in a single permit absolutely free of charge.
In connection with the same mines, I have seen railroads which have
been built right through that timber, and upon those railway trains
almost mountains of timber are carried and dumped at the foot of
. the mine, free of charge so far as the Government is concerned. No
wonder gentlemen complain of the loss or curtailment of such a
privilege as this. Nothing is so sacred as an abuse.”*!

McRae of Arkansas likewise showed how the miners were receiving
free timber under more liberal terms than ever before, yet were not
content to exploit the timber on the public domain, but wanted to
invade also the reserves. “I appeal to you,” he said in closing his argu-
ment, “in behalf of the millions of people along our rivers, for pro-
tection. I appeal to you in behalf of the health and prosperity of the
people of the West to protect them. I appeal to you in behalf of the
arid region, where there are neither trees nor water, to protect them.
Save our forest reservations and prevent the floods upon the mighty
Mississippi.” Lacey and McRae received some help in their opposition,
even from the West, for Bell of Colorado defended the reservation
policy because it conserved the water supply for the valleys below.
Underwood of Alabama favored an amendment giving the President
power to change any of the reservations, instead of Congress doing it,
on the grounds that the President could act more quickly and more °
mtelligently than Congress. Cannon also favored this idea, but it
never came to a vote, and the debate was finally cut off by Lacey’s

- 40 Cong. Rec., May 10, 969, 9705 May 11, 1007, 1008, 1013.
41 Ibid., May 10, 965.
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motion for non-concurrence, which was adopted by a vote of 100
to 89.¢

The conference committee to which the Sundry Civil Bill was
referred was fortunately composed mainly of men who were not hostile
to the reserves. At least two of the Senate conferees—Allison of Iowa
and Gorman of Maryland—had actively defended the forest reserves,
while, of the House conferees, only one—Sayers of Texas—had any-
thing of the western bias. Representative Stone of Pennsylvania had
never taken an active interest in the forestry question, and Cannon,
although not a conservationist, opposed legislation in this fashion,
on an appropriation bill. There was not an aggressive enemy of con-
servation on the committee. :

The conference report changed only one important clause of the
Pettigrew amendment—that relating to lieu selections by settlers in
the forest reserves. This clause later became so important that it
must be examined carefully.*®

THE FOREST LIEU SECTION

Pettigrew’s amendment, as originally introduced, provided as
follows: “Any person who may have initiated or acquired any lawful
claim or right to land within any forest reservation,” might relin-
quish the land to the United States, and in lieu thereof “select and
have patented to him, free of charge, a tract of land of like area
wheresoever there are public lands open for settlement.” This was an
exceedingly generous provision, for it would have allowed any settler
who had “Initiated” a claim, no matter how far he had gone with it,
no matter whether he had ever lived on it at all or not, to relinquish
and have “patented” to him an equal area anywhere that there were
“public lands open to settlement.” This provision would have per-
mitted any speculator to file claims or make entry on any land that
he thought likely to be included in a forest reserve, and then, if the
reserve were established, trade his claim off for a patent elsewhere.

As soon as the Pettigrew amendment came up in the House, Lacey
objected to the lieu selection clause and offered as a substitute a
clause giving “any settler or owner” of “an unperfected bona fide

42 Cong. Rec., May 10, 966, 969, 1016, 1013,
48 Cong. Rec., June 17, 1913, 2059.
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claim or patent” included in a forest reserve the right to relinquish
and select in lieu thereof “a tract of vacant land open to settlement,”
free of charge, and allowed credit on the new claim for any time spent
on the relinquished claim. This substitute was taken from the McRae
bill, which had been before Congress for some time; and it differed in
two important respects from the clause in Pettigrew’s amendment.
In the first place, instead of giving the settler a pafent to his lien
selection, it gave him only the same claim, right, or title as he had
in the forest reserve before, and in the second place, it allowed lieu
selections, not only to “persons,” but also to “owners” generally.**
The report of the conference committee to which the bill was re-
ferred followed the provisions of the Lacey substitute, and this
caused many of the western men to oppose the adoption of the report,
although in all other important respects the Pettigrew amendment
had been adopted without alteration. In the Senate, White of Cali-
fornia, Cannon of Utah, and Shoup of Idaho were strongly opposed
to the conference report; and Rawlins of Utah offered several amend-
ments before he was reminded that amendments to a conference report
were out of order. Pettigrew announced that he felt it his duty to
insist upon the absolute revocation of the proclamation of February
22, even if it involved the defeat of the Sundry Civil Bill. Thus it
appears that the lieu selection clause was very important to him, for
in his amendment as originally presented he had not called for revoca-
tion at all; and the conference report followed his own ideas except

44 Some of the changes made in this amendment during its passage through
Congress throw a rather interesting light on the “manners and customs” of poli-
ticians. The amendment Walcott prepared and gave to Pettigrew contained a
provision that the “settlers” “miners,” “residents,” and “prospectors” mentioned as
entitled to free timber, should include only individual settlers and not corpora-
tions. Before introducing it, however, Pettigrew consulted ex-Senator Moody of
South Dakota, counsel for the Homestead Mining Company, and Moody eliminated
this provision to “improve its phraseology.” He also erased the provision giving
the Secretary of the Interior power to establish rules and regulations for giving
free timber. When Walcott saw what had happened to his amendment, he imme-
diately called upon Pettigrew; and Pettigrew promised to reintroduce the un-
altered amendment. This he did on April 8, and it was referred to a committee
for consideration. On May 5, Pettigrew submitted the amendment in the Senate
again, but again the clause limiting free timber to individual settlers was omitted,
and another clause, suspending the new reserves, had -been added. Both these
changes appeared in the bill as finally passed.
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in the matter of lieu selections. The opposition did not have strong
enough support, even in the Senate, however, to block an appropria-
tion bill ; and the conference report was adopted by a vote of 32 to 25
in the Senate, and 89 to 6 in the House. With the approval of this
act, on June 4, 1897, the forest reserves emerged from a very pre-
carious situation.*

THE ACT OF 1897

The act of 1897 was thus a compromise. The western men secured,
in the first place, the suspension of Cleveland’s proclamation. At the
end of nine months the proclamations were again to take effect, but
this allowed sufficient time for speculators and adventurers to go upon
the land and establish claims against the government, and enabled
mining companies to cut supplies of timber.** The clause limiting the
purposes for which reserves might be set aside was not a serious
restriction, however ; the provision authorizing the Secretary of the
Interior to give free timber to settlers was one which he might use
at his own discretion ; and the clause opening the reserves to mining
was not likely to injure the reserves at all, while it was certain to
greatly reduce western hostility to the reserves.

On the whole, the act represents a very important step forward.
The permission given the secretary to sell timber growing on the
reserves recognized at last, and forty years too late, the principle
which must govern any intelligent system of forest administration-
sale of the timber with a reservation of the land. It is true that merely
authorizing the Secretary of the Interior to “make provisions for
the protection of the reserves” did not afford much protection unless
the secretary had funds, and appropriations for protection from
timber trespass had even decreased since 1891 ;" but under the vig-
orous administration of Pinchot these appropriations were destined
to increase again.** Finally, the provision authorizing the President

45 Cong. Rec., May 27, 1897, 1278 et seq., 1284, 1285: 8. Doc. 68; 55 Cong. 1 sess.

46 Atlantic Monthly, Vol. 80, 268.

47 In 1891, the amount appropriated had been $100,000 for “timber protection,”
and $120,000 for “protection from fraudulent entry,” making $220,000 in all. In
1897, these two items were combined and a total of only $90,000 was appropriated.
(Stat. 26; 9705 30, 32.)

48 Eiven had there been no increase in appropriations, the secretary was now.in
a better position than ever before to fight the worst kind of depredations, for in
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to restore agricultural lands and modify the boundaries of reserves in
any way made it possible for him to avoid stirring up so much local
antagonism.*® Incidentally, the discussion aroused by Cleveland’s
proclamations, bitter as it was, awakened a public interest in forest
questions which was very favorable to the future development of the
forest policy.
February, 1897, Congress passed an act providing a heavy penalty for setting
fires on the public domain. (Stat. 29, 594.)

49 Intelligent administration of these provisions was made easier by an appro-
priation of $150,000 for the survey of the reserves. Fernow, however, suggests that
this appropriation was secured, not mainly because of the need of surveys, but

rather because a certain organized survey party in the Geological Survey was then
in need of employment. (St¢at. 30, 34: Fernow, “History of Forestry,” 419.)



CHAPTER 1V

THE FOREST RESERVES SINCE 1897: THE PERIOD OF
CONSERVATION ACTIVITY '

THE “GOLDEN ERA” OF FOREST CONSERVATION ACTIVITY

Tue decade following the passage of the act of 1897 may be regarded
as the “golden era” of the conservation movement, for more was
accomplished during this decade than during any s1m11ar period in
the history of that movement.

In 1897, there were less than ten professional foresters in the
country, no field equipment, no real understanding of forestry any-
where, except with a few men like Fernow and Pinchot. The Division
of Forestry was still merely a bureau of information, employing a
total of thirteen persons, including five clerks and one messenger. In
1898, however, Gifford Pinchot was appointed Chief of the Division
of Forestry, and under his administration the development of for-
estry work was almost phenomenal. Pinchot was young, ambitious,
trained in the best forest schools of Europe, with a large fortune, and
a driving zeal for public service, coupled with a winning personality,
great power of leadership and organization—a “millionaire with a
mission.” Fortunately he was working under a man who was able to
appreciate those qualities ; and President Roosevelt probably sought
the counsel of Pinchot more than that of any other man in Washing-
ton. These two men represented a force which was able to accomplish
great things for conservation.

PUBLIC OPINION AND CONSERVATION

Public interest in forest conservation developed very rapidly during
this period, largely because of the influence of Pinchot and Roosevelt.

1 Fernow, “History of Forestry,” 420: Report, Sec. of Agr., 1912, 229-243; Pro-
ceedings, Society of Am. Foresters, May, 1905: Admerican Magazine, Jan., 1908:
Current Literature, 4%, 388: Independent, 64, 415, 1374: No. Am. Rev., 188, 740:
Outlook, 87, 291, 292; 92, 718; 93, 170; 94, 282: World’s Work, 16, 10235, 10427 ; 19,
12662 ; 20, 12871.
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This increase in public interest is clearly seen, not only in many
journals and periodicals of the time, but in the progress made by
various states in forest matters, and in the formation of a number
of conservation commissions—state, inter-state, and national.

STATE CONSERVATION ACTIVITY

The interest shown by many of the states previous to 1891 has
already been noted.” In the period following that date, this state
activity increased greatly. In New York, where state forests had first
been provided for, a law was passed in 1897, authorizing the pur-
chase of additional forest lands, and a special agency, the Forest
Reserve Board, was established to carry this into execution.® Under
this law about $3,500,000 has been spent, and in 1907 over 1,500,000
acres had been added to the State Forest Reserve.* In 1900, Minne-
sota enacted a law providing for state forest reserves. In 1902, Massa-
chusetts acquired three state parks and placed a trained forester in
charge. The next year, Indiana appropriated to buy a small state
reservation, and in 1906, Maryland had four small reservations, gifts
from private individuals.

Pennsylvania was one of the first states to undertake the purchase
of public forests. As a result of a persistent propaganda by the
Pennsylvania Forestry Association, a commission of inquiry was
instituted in 1887, and another in 1893. The legislature in 1895
provided for a Commissioner of Forestry, and two years later passed
an act providing for the purchase of state forest reservations. In
1908, nearly a million acres had been bought up under this law, and
the state was fast working out a system of efficient management.®

Wisconsin provided in 1897 for a forestry commission to draw up
a plan for the protection and utilization of the forest resources of
the state, and in 1905, the legislature passed a law setting aside all

2 Cross Reference, pp. 33, 34, 96, 97.

3 Fernow, “History of Forestry,” 426. )

4 In 1894, a constitutional convention of New York adopted an article forever
prohibiting the cutting of trees on state lands, and the people ratified this action.
This has of course prevented the state from using these lands in a rational, business-
like way, and renders them valuable merely as a pleasure ground for wealthy
New Yorkers. (Proceedings, Am. Forestry Assoc., 1894-95-96, 32, 101: Outlook,

100, 729.)
5 Report, Pa. Commissioner of Forestry, 1901-02, 11.
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state lands in the northern timbered portion of the state. Wisconsin
now has nearly 400,000 acres of state forest lands. In 1900, Minne-
sota entered upon a policy of forest reservation, and established a
state forest service a decade later. Michigan passed a law in 1907
withdrawing from sale 40,000 acres of agricultural college lands,
and the state now owns over 200,000 acres of state forests. In 1908,
Vermont made state forests possible by creating a Board of Agri-
culture and Forestry, with authority to purchase lands for the state;
and Vermont now has a small area of state forest land. New Hamp-
shire recently provided for the purchase of Crawford Notch. New
Jersey now has about 14,000 acres of state forest lands, and Con-
necticut a smaller amount, while South Dakota has 80,000 acres,
carrying 250,000,000 feet of western yellow pine. Several American
cities have even established forests, usually for watershed protection.
Salt Lake City has about 25,000 acres, Newark, New Jersey, over
22,000 acres, and Asheville, North Carolina, Hartford, Connecticut,
and Lynchburg, Virginia, have smaller amounts.®

Comparatively few of the states own any public forests, but al-
most all have established some agency to look after forest matters.
In some of the states, single foresters have been appointed—in Maine
(1891), Connecticut (1901), Massachusetts (1904), Vermont
(1904), and Rhode Island (1906).7 Other states, following the lead
of New York in 1885, have provided for commissions or boards—New
Hampshire (1893), Wisconsin (1897) (a temporary commission,
followed by a permanent Forestry Board in 1905), Michigan and
Minnesota (1899),° Indiana (1901), New Jersey (1905), Washing-
ton (1905), Maryland and Kentucky (1906), Alabama and Oregon
(1907). Hawaii created a Bureau of Agriculture and Forestry in
1902, and in 1903, a Board of Commissioners of Agriculture and
Forestry. In 1905, the California Board of Forestry, which had been
abolished by politics in 1893, was again revived.” Many of the ap-

¢ Proceedings, Society of Am. Foresters; July, 1913, 202: Forestry and Irriga-
tion, Feb., 1906, 80; Aug., 1907, 403: 4dmerican Forestry, May, 1911, 253; Jan,
1912, 62; May, 1917, 306: Smithsonian Report, 1910, 433: Am. Lumberman, Oct. T,
1916, 28.

7’lfesrnow, “History of Forestry,” 428: Kinney, “Forest Law in America.”

8 The office of fire warden had been created in Minnesota in 1895.
9 Information regarding these commissions has been taken from the annual
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pointments in these various state commissions went to politicians at
first, but gradually that class of appointees is being superseded by
men with special training for the work.

The subject of state legislation regarding forestry is too large to
be treated here, but it is interesting to note that the idea expressed
in the old Timber Culture Act of the seventies has not yet been
abandoned, for several states passed timber culture acts after 1891,
Wisconsin providing, as late as 1907," for a tax exemption of lands
‘planted in trees. Even as late as 1917, several states still have laws
in effect permitting county boards of commissioners to offer bounties ;
several others offer tax rebates, and still others exempt young trees
from taxation for a period of years. Indiana passed a law in 1899
allowing partial tax exemption, but it was declared unconstitutional.
In recent years, the timber culture movement has developed into a
movement for rational taxation of forest lands, and on this problem
many of the states are still at work."

An increasing interest in forestry is indicated by the growing num-
ber of states which provide for the observance of Arbor Day. Several
states had provided for this previous to 1891, and many others fol-

reports of the various commissions, from the Proceedings of the American For-
estry Congress, the Proceedings of the Society of American Foresters, and of the
American Forestry Association, from Fernow’s “History of Forestry,” 425-435,
and from Kinney, “Forest Law in America.”

10 Report, State Forester, Wisconsin, 1907-08, 92. )

11 House Report 134 of Mass., Jan,, 1906: Mass., Report of Commission on
Taxation of Wild or Forest Lands, Senate No. 426, Jan., 1914: Mass. Acts of 1914,
Chapter 598: “Taxation of Forest Lands in Wisconsin”; Report of State Board of
Forestry, Sept., 1910: Report, Wis. State Forester, 1907-08, 93-95: Conn., Report,
Special Commission on Taxation of Woodland, 1912: Third 4nn. Report, N. Hamp-
shire State Tax Commission: Washington, Report, State Board of Tax Commis-
sioners, 1912: Report, Commissioner of Corporations on Taxation, Dec., 1913, 16,
17, 25, 46, 47, 62, 112, 241, 280, 329, 364: Report, National Conservation Commission,
1909, Vol. II, 581-632: Proceedings, Am. Forestry Assoc., 1891-92-93, 22, 23, 74, 75: .
Fifth National Conservation Congress, Report on Forest Taxation: Report, Com-
mittee of National Tax Assoc. on Forest Taxation, by Fred R. Fairchild (Re-
printed from Proceedings of Nat’l Tax Assoc, Vol. VII): “Forest Taxation,” by
Fred R. Fairchild, Address delivered before Sixth National Conference on State
and Local Taxation, Des Moines, Iowa; Sept. 4, 1912: Fernow, “Economics of
Forestry,” Appendix, 465-467: American Lumberman, Jan. 2%, 1912: Proceedings,
" Society of Am. Foresters, Apr., 1906, 115: Addresses by Fred R. Fairchild, A. C.
Shaw, and B. E. Fernow at International Conference on State and Local Taxation,
Toronto, Canada, Oct. 6-9, 1908; International Tax Assoc., Columbus, Ohio.
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lowed after that time. As early as 1892, the American Educational
Association recommended the universal observance of Arbor Day,
and at the present time there are only a very few states where the
day is not recognized. On April 15, 1907, President Roosevelt called
upon the school children of the United States to give one day each
year to tree-planting exercises. The movement has even spread to
foreign countries.'

It should perhaps be noted that in recent years many of the states
have given increasing attention to fire protection. After the destruc-
tive fires in the Northeast in 1908, Maine increased her annual appro-
priation for fire protection to nearly $70,000; New Hampshire to
$20,000; Massachusetts set aside $25,000; Connecticut $5000;
New York $75,000; Pennsylvania $25,000; and Maryland $5000.
Likewise, after the terrible forest fires of 1910, in the Lake states and
in the Pacific Northwest, Wisconsin raised her appropriation to
$85,000; Minnesota appropriated $75,000; Washington $38,000;
and Oregon $25,000.** In 1907, the first Lake States Forestry Con-
ference, composed of representatives from Michigan, Minnesota, and
Wisconsin, was held at Saginaw, Michigan; and in December, 1910,
after the disastrous fires of the summer of that year, the Lake States
Forest Fire Conference met at St. Paul, Minnesota.** In 1911, the
Boy Scouts organized in Michigan for protection against forest
fires.

EDUCATION IN FORESTRY

Some provision for technical education in forestry was made long
before opportunity for its application had arisen, and indeed before
any professional foresters could be found in this country to do the
teaching. The new subject attracted the attention of educational
institutions, and the desire to assist in a popular movement led to
its introduction, at least by name, into their curricula. In 1897,
twenty institutions, land grant colleges, offered some instruction in
forestry.

12 Proceedings, Am. Forestry Assoc., 1891-92-93, 12: Arbor and Bird Day
Amnnual, Indiana, 1907, 15: Forestry and Irrigation, May, 1907, 223, 2417, 265; Apr.,
1908, 201.

13 4merican Forestry, Nov., 1913, 791

14 Official Report of the Conference, published by the. American Lumberman,
Chicago, 1911.
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The era of professional forest schools, however, was inaugurated
in 1898, when the New York State College of Forestry was organized
at Cornell University, and when the private school at Biltmore was
opened by Dr. Schenck, on the estate of W. K. Vanderbilt. A year
later, another forest school was opened at Yale University, an endow-
ment of the Pinchots. In 19038, the University of Michigan added a
professional department of forestry; and then followed a real flood
of educational enthusiasm, one institution after another adding
courses in forestry.*®

FORESTRY JOURNALS AND FORESTRY SOCIETIES

Two new forestry journals appeared: the Forestry Quarterly,
launched in 1902 by Dr. Fernow, and the New Jersey Forester,
started by Dr. John Gifford in 1895. The latter publication soon
changed its name to The Forester, and three years later was taken
over by the American Forestry Association, continued as Forestry
and Irrigation, later as Conservation, and still later as American
Forestry.*® ,

In 1901, the Society for the Protection of New Hampshire Forests
was organized, and this society exerted a considerable influence in
New England during the following years. In the same year, the
Canadian Forestry Association held its first annual meeting in
Ottawa. During the next decade, a number of associations were
formed: the Towa Park and Forest Association, the Nebraska Con-
servation and State Development Congress, the Paducah (Kentucky)
Forest Association, the Southern Conservation Congress; and other-
forestry associations in Maine, West Virginia, North Carolina,
Georgia, and Louisiana. In 1908, the National Conservation League
was organized, with Walter L. Fisher as president, Theodore Roose-
velt as honorary president, and William Taft and W. J. Bryan as
honorary vice-presidents. In the same year, the Woman’s National
Rivers and Harbors Congress was organized in Shreveport, Louisi-
ana, one of the objects being the conservation of forests; and the
following year, the National Conservation Association was organized,

15 Fernow, “History of Forestry,” 433.
16 Tbid., 432.
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with Charles W. Eliot as president. In 1909, a conservation com-
mission was also created in Canada.'’ '

OTHER INDICATIONS OF CONSERVATION SENTIMENT

The railroad companies began experiments in tree planting in the
early seventies, and some of them are still trying to work out a system
of timber culture which will at least provide a part of the future tie
supply. The Louisville & Nashville, the Michigan Central, the Illinois
Central, the Big Four, the St. Louis & San Francisco, and the
Norfolk & Western have made various sporadic attempts to develop
plantations. The Santa Fé has made systematic' efforts to grow
eucalyptus on some of its lands in southern California; and the
Pennsylvania Railroad has planted several million trees on its unused
land.*® :

Nowhere was the interest of the people in timber conservation more
clearly indicated than in the party platforms of 1908 and 1912. The
Democratic platform adopted at Denver in 1908 announced, “We
insist upon the preservation, protection and replacement of needed
forests.” The Republican platform of the same year stated, “We
endorse the movement inaugurated by the administration for the
conservation of natural resources, and we approve of all measures
to prevent the waste of timber.” Four years later the Republican,
Democratic, Progressive, and Prohibition platforms. all had con-
servation planks, the Progressive platform being particularly com-
prehensive in that respect.*®

BROADENING SCOPE OF THE CONSERVATION MOVEMENT

It was during the first decade of the twentieth century that the
“conservation movement” acquired something of its present signifi-
cance and importance. Under the influence of Pinchot largely, the
1dea of conservation was extended to other natural resources than
timber—coal, oil, gas, iron, grazing lands, irrigable lands, water and
water power, and at the same time acquired a broader meaning than
that involved in the mere “saving” of these resources. With Pinchot

17 Information here is taken from current issues of Forestry and Irrigation,
Conservation, American Forestry, and the Canadian Forestry Journal.

18 Forest Leaves, Aug., 1907, 50: American Forestry, Apr., 1910, 26: Proceed-
ings, Society of Am. Foresters, Vol. 4, 30 et seq.

19 World Almanac and Encyclopedia, 1910 and 1913.
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and Roosevelt, the “conservation movement” meant a constructive
movement, involving not only the conservation of irreplaceable re-
sources, but the development of other resources, as, for instance, irri-
gation lands, waterways and water power, not as local and private
enterprises, but for the benefit of the people as a whole.

The broadening scope of the conservation movement is well indi-
cated by the fact that the Ballinger-Pinchot controversy®® in 1910
was mainly concerned, not with the conservation of timber, but coal.
About the same time, the question of water power suddenly emerged
into a position of the greatest prominence, solely due to the agitation
and efforts of Pinchot. While timber conservation thus took a position
of relatively less importance, it was not absolutely less important
than it had been before. Probably the growing interest in coal, water
power, and other resources helped, rather than retarded, the cause of
forest conservation, by lending an added interest and power to the
whole conservation movement. As Pinchot expressed it: “We have
forestry associations, waterway associations, irrigation associations,
associations of many kinds touching this problem of conservation at
different points, each endeavoring to benefit the common weal along
its own line, but each interested only in its own particular piece of
work and unaware that it is attacking the outside, not the heart of
the problem. Now the greater thing is opening out in the sight of the
people. This problem of the conservation of natural resources is a
single question. Each of these various bodies that have been working
at different phases of it must come together on conservation as a
common platform.”

THE PUBLIC LANDS COMMISSION

Perhaps the real genesis of the conservation movement, in this
sense, is to be found in the appointment, by President Roosevelt, of
the Public Lands Commission in 1903 ““to report upon the condition,
operation, and effect of the present land laws, and to recommend such
changes as are needed to effect the largest practicable disposition of
the public lands to actual settlers, and to secure in permanence the
fullest and most effective use of the resources of the public lands.”
The commission, composed of W. A. Richards, F. H. Newell, and

20 Cross Reference, pp. 201-204.
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Pinchot, sat in session at Washington for several weeks, hearing
testimony regarding the public lands, and then Pinchot and Newell
went west to confer with various western interests. In March, 1904,
a partial report was finished, and a year later the second part of the
report was finished and sent to Congress. This report, like the Donald-
son report of the early eighties, contained a vast amount of informa-
tion regarding the public lands and the operation of the public land
laws, and recommended a number of changes in those laws, in the
interests of conservation. It is not certain that this report accom-
plished a great deal toward the repeal of bad laws or the enactment
of good laws; in fact, it was somewhat disappointing as far as result-
ing legislation was concerned, but at any rate it furnished needed
information regarding public land questions.*

THE WATERWAYS COMMISSION AND THE CONFERENCE OF

GOVERNORS

In March, 1907, President Roosevelt created the Inland Waterways
Commission, to make a comprehensive study of the river systems of
the United States, and suggest means of improvement of navigation,
development of power, irrigation of arid land, protection of lowlands
from floods, and of uplands from soil erosion—to work out “a compre-
hensive plan designed for the benefit of the entire country.” While this
commission was engaged in an inspection trip along the lower Missis-
sippi, Pinchot, who was a member, conceived the idea of calling a con-
ference of the governors of the states to consider the question of the
conservation of the resources of the country. President Roosevelt, of
course, approved the suggestion, and wrote to the governors of all
the states, inviting them to a conference to be held in the White House
in May, 1908. Invitations were also extended to the justices of the
Supreme Court, to members of the cabinet, to all the senators and
representatives in Congress, heads of scientific bureaus at Washing-
ton, representatives of the great national societies, both scientific and
industrial, representatives of journals, and to notable citizens known
to be interested in the natural resources of the country, including
J. J. Hill and Carnegie.

The character of this conference shows the importance which
Pinchot and Roosevelt attached to the question of conservation. It

21 S, Doc. 189; 58 Cong. 3 sess. :
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was one of the most notable conventions ever held in this country, and
" three days were devoted to speeches on the conservation of the re-
sources of the country.” Several of the governors announced that
they would immediately appoint state conservation commissions in
their respective states; and the number of state commissions was
greatly increased within the next year or two.?®

THE NATIONAL CONSERVATION COMMISSION

Soon after the Conference of Governors, Roosevelt appointed the
National Conservation Commission, with Pinchot as chairman, to
make a report on the national resources of the country. The commis-
sion had no funds at its disposal, but Roosevelt gave an order direct-
ing that the heads of the scientific bureaus at Washington- should
utilize their forces in making investigations requested by the com-
mission, so far as such investigations lay in their respective fields.
Pinchot and his assistants did most of the work. The report of the
National Conservation Commission, in three volumes, was completed .
“in January, 1909, and is the most exhaustive inventory of our natural
resources that has ever been made.* :

Roosevelt’s next step was to invite the governors of Canada and
Newfoundland, and the President of Mexico, to appoint commission-
ers to consider with the commissioners of the United States, the ques-
tion of conservation. In consequence of these invitations, the first
North American Conservation Conference was held in Washington,
February 18, 1909—a meeting somewhat similar to the Conference
of Governors; and, at the suggestion of this conference, President
Roosevelt requested the powers of the world to meet at The Hague
for the purpose of considering the conservation of the natural
resources of the world. Perhaps as a result of Roosevelt’s activity,
the Canadian Parliament made provision for a commission on con-
servation in May, 1909.%

In marked contrast to the position of President Roosevelt, was the
attitude of Congress during this time. Roosevelt asked for an appro-

22 Proceedings of a Conference of Governors, May 13-15, 1908; H. Doc. 1425;
60 Cong. 2 sesS.: Chautauquan, 55, 21 et seq.

23 Van Hise, “Conservation of Natural Resources in the United States,” 8.

2¢ S, Doc., 676; 60 Cong. 2 sess. i

25 S. Report 826; 61 Cong. 2 sess. 45: Conservation, Apr., 1909, 218-221: Cana-
dian Forestry Journal, June, 1909, 99,
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priation for the National Conservation Commission, and Senator
Knute Nelson of Minnesota introduced an amendment to the Sundry
Civil Bill, appropriating $25,000 for the expenses of the commission.*®
This amendment went to the Senate Committee on Appropriations
and was lost there. Senator Eugene Hale of Maine was chairman of
that committee, and he has been blamed for the failure of the amend-
ment.*’ _

The failure of Nelson’s amendment was unfortunate enough for the
Conservation Commission, but it would not have been fatal had the
commission still retained the authority to ask the scientific bureaus
to do such work as was appropriate and proper for them to under-
take. In the House of Representatives, however, a clause was attached
to the Sundry Civil Bill, prohibiting all bureaus from doing work for
any commission, board or similar body appointed by the President
without legislative sanction.”® James A. Tawney of Minnesota, who
had generally opposed conservation, was responsible for this amend-
ment.” '

Congress having thus strangled the National Conservation Com-
mission, the organization of the conservation movement was carried
forward by the Joint Committee on Conservation, an official body
established at the Second Conference of Governors, and in the fall of
1909, the National Conservation Association was organized. This
association was supported largely by personal contributions of
Pinchot.

Toward the close of the sixtieth Congress, President-elect Taft
suggested to Mr. Nelson, chairman of the Committee on Public Lands;

26 Cong. Rec., Feb. 17, 1909, 2561.

27 In earlier years, Senator Hale had evinced an apparent interest in forest
conservation. (S. 1476, S. 1779; 50 Cong. 1 sess.)

28 Stat. 35, 1027. ]

29 Cong. Rec., Feb. 25, 1909, 3118. Dr. Van Hise, president of the University of
‘Wisconsin, wrote an article in the World’s Work, denouncing Tawney for his anti-
" conservation activity; but Tawney claimed, in justification of his amendment,
that Roosevelt had appointed a great number of commissions of various kinds
without any sanction from Congress, and that this was turning the work of some
of the bureaus into channels other than those intended by Congress. It is easy to
believe that there was some truth in this, for Roosevelt was inclined to do things
without specific authorization from Congress. That is about the best way for a

President to get things done. (Cong. Rec., July 2%, 1909, 4614: World’'s Work,
June, 1909, 11718, 11719.) :
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that it would be wise to provide for the appointment and maintenance
of a national commission for the conservation of the natural resources
of the country, but Congress did nothing. On January 14, 1910, Taft
sent a special message to Congress on the subject, but it bore no fruit,
as far as forests were concerned.?’ Senator Newlands introduced a bill
providing for the appointment of a national conservation commis-
sion,** but it was never reported.

INCREASE IN APPROPRIATIONS FOR FORESTRY PURPOSES

Much was accomplished for conservation during this period, how-
ever, even in the enactment of legislation. In the first place, appro-~
priations for protection against timber depredations increased very
greatly. The appropriation for this purpose had been reduced some-
what between 1891 and 1897, only $90,000 being voted in the latter
year, but the next year $110,000 was provided; in 1900 this was
raised to $125,000, in 1902 to $150,000, and in 1904, the amount
provided was $250,000 ; while over $240,000 additional was provided
during this period in deficiency appropriations. Furthermore, a new
item appeared in 1898, bearing the sum of $75,000 “for the protec-
tion and administration of the forest reserves.” The next year this
amount was more than doubled, and the next year nearly doubled
again, while in 1904, a total of $375,000 was appropriated.®

The increasing appropriations for the Division of Forestry were
of considerable importance, not only as showing a more generous
spirit in Congress, but also in providing the knowledge upon which
efficient management of the reserves must be founded. In 1897, the
division received $28,520 for salaries and general expenses.** Two
years later, the appropriation act doubled the amount given for gen-
eral expenses, and broadened the purposes of the investigations to .
include advice to owners of woodlands as to the proper care of their
timber-—a very important function, which would have been considered
entirely too paternalistic ten years before, and to include the finding
of suitable trees for the treeless region—a clause which looks a little

30 S, Report 826; 61 Cong. 2 sess.

81 S, 3719; 61 Cong. 2 sess.

82 Stat. 30, 618, 1095; 31, 613, 614; 32, 452; 33, 482, 483.
88 Stat. 30, 3, 5.
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like a revival of the Timber Culture Law.** In 1900, the sum given for
general expenses was again doubled, and the next year doubled again,
a total of $185,000 being provided in the latter year for the Bureau
of Forestry, which succeeded the Division of Forestry. In 1902, the
appropriation for the Bureau of Forestry was increased over $100,-
000, and the next year was raised to $350,000. In 1904, $425,140
was provided, while the additional sum of $200,000 was given for a
forestry and irrigation exhibit at the St. Louis World’s Fair.*

TRANSFER OF THE RESERVES TO THE DEPARTMENT OF
AGRICULTURE

In connection with the appropriations for timber protection, atten-
tion must be directed to the transfer of the forest reserve administra-
tion, in 1905, from the Department of the Interior to the Department
of Agriculture. This transfer did not mean simply that the appro-
priations went to a different department ; it meant that money given
for protection was more efficiently used, and it is even probable that
appropriations were more generous after 1905, because of the greater
efficiency in their expenditure.

Previous to 1905, the forest work of the government was badly
scattered, the Land Office, in the Department of the Interior, being
charged with the administration and protection of the forest reserves,
the Geological Survey with the surveying, while the Division of For-
estry—later the Bureau of Forestry—in the Department of Agri-
culture, directed the technical research and investigation. The dis-
advantages arising from this dispersal of functions became more and
more apparent as the area of forest reserves increased. Also the Land
Office was not well fitted to carry on the work of forest management,
for it had no trained foresters and no facilities of developing them, or
of developing the scientific knowledge upon which intelligent forest
administration must be based. The Land Office attempted to do little
but protect the forests against trespass and fire, although some timber
was sold and the grazing of stock was regulated to some extent. This
policy of merely guarding the forest reserves, without providing for
their proper use—a policy of “locking up” a valuable resource—was

-3¢ Stat. 30, 952.
35 Stat. 31, 197, 929, 930; 32, 295, 11575 33, 177, 286.
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certain to cause great hostility to the reserves, and ultimately to
result in the overthrow of the reservation policy; yet it was the only
policy the Land Office could well follow.

The necessity for some kind of a change was early recognized, and
in 1901, President Roosevelt, following the recommendation of Pin-
chot, urged the transfer of the entire care of the reserves to the
Bureau of Forestry. In response to this, Representative Lacey, chair-
man of the House Committee on Public Lands, introduced two bills in
Congress,* but one of these was never reported, and the other was
reported with such an incubus of amendments that its passage was
not to be hoped for, or even desired.*” A majority of the committee
reportlng the latter bill favored the transfer, but a few western men
opposed—l\londell of Wyoming, Jones of Washington, and Shafroth
of Colorado, and also Fordney of Michigan. These men, in their
minority report, advanced a number of reasons for their opposition,
and some of the reasons were logical and valid enough; but they did
not mention one consideration which doubtless had a great deal of
weight with some of the western men—the fact that the Department
of Agriculture was known to favor considerable restriction on grazing
in the forest reserves.®®

Opposition to the Lacey bill did not come entirely from the West,
however, and, in the debates, the most violent hostility, not only to
this particular bill, but to the Bureau of Forestry and its investiga-
tions generally, was shown by “Uncle Joe” Cannon of Illinois. Cannon
was a conservative of the old school, and very hostile to Pinchot and
his work, perhaps recognizing in Pinchot a menace to some of the
interests which he himself had alwiys guarded zealously in Congress.
Cannon was always very suspicious of the “college professors, stu-
dents, wise men and so on and so on throughout the length and breadth
of the country, who investigate,” and it was his motion to strike out
the enacting clause that finally cut the bill off “right close up behind
the ears,” by a vote of 66 to 47.%°

Pinchot, with the help of the Secretary of the Interior and the

36 H. R. 10306, H. R. 115365 57 Cong. 1 sess.

37 H. Report 968.

38 Cong. Rec., Feb. 11, 1901, 2947

89 Cong. Rec., June 9, 1902, 6509-6526; June 10, 6566-6573: Report, Sec. of Int.,
1904, 28, 380.
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Commissioner of the Land Office, continued his campaign to secure
the transfer of the forest reserves, however, and early in Roosevelt’s
administration, Mondell brought in a bill to make the transfer.*® The
Senate committee reporting the bill loaded it down with such a mass
of provisos that the original purpose was somewhat obscured,* but
this measure finally passed both houses without much opposition.*®

Thus the transfer of the forest reserves to the Department of Agri-
culture was finally effected by a western man, Mondell, whose name,
in the year just previous, had headed the list of signatures to a House
report which asserted the impracticability of any such transfer.*® In
the Senate, another western man, Warren of Wyoming, introduced
two bills in the fifty-eighth Congress, providing for the transfer of
the reserves to the Department of Agriculture. Warren later devel-
oped into a moderate conservationist on forestry questions, and, per- -
haps even at this time, a regard for the forests might explain his
action, but Mondell was always an active enemy of the forest reserves,
and his action must be explained differently. The explanation is per-
haps indicated in a memorial of the Idaho Wool Growers Association,
which in 1908, prayed Congress for a law transferring the reserves
to the Department of Agriculture because the Department of the
Interior was shutting many of the stockmen out.** The Department
of the Interior, under Secretary Hitchcock, was developing a policy
too vigorous to suit some of the western men, and it seemed to be
thought that a change could at least make matters no worse. The
Department .of Agriculture, under Pinchot’s influence, was turning
to a more liberal policy in grazing matters.

The act of 1905 contained several provisions besides the one shift-
ing the forest reserves to-the Department of Agriculture. The western
men secured a little political concession requiring the selection of
forest supervisors and rangers, when practicable, from the citizens of
the states or territories in which the reserves were located; while the
conservation forces secured a provision requiring that money received
from the sale of timber should, for a period of five years, constitute a

40 H. R. 1987; 58 Cong. 1 sess.: H. R. 8460; 58 Cong. 2 sess.
41 S, Report 2954; 58 Cong. 3. sess.

42 Siat. 33, 628.

43 H. Report 968; 57 Cong. 1 sess., Pt. 2.

44 Cong. Rec., Dec. 17, 1903, 312.



158 UNITED STATES FOREST POLICY

special fund for the protection, administration, improvement, and
extension of the reserves. This provision slipped through Congress
because no one in Congress had any idea that the receipts would ever
amount to much. At the time, it was too small a sum to be of great
importance, and it had not been growing much from year to year.
Immediately after the transfer, however, the imposition of a charge
for grazing in the forest reserves increased the receipts very greatly;
and for two years Pinchot had funds for building up rapidly an effi-
cient system of administration, without interference from Congress.
This special fund was abolished in 1907—as soon as Congress realized
how much power it placed in the hands of the forester—but in the
meantime it had served an extremely important purpose.

Under the Department of Agriculture, the forest reserves received
what appeared to be increasingly generous appropriations. The
Bureau of Forestry became the Forest Service, and received in one
sum the appropriations which had hitherto been made in two sepa-
rate items—to the Bureau of Forestry for investigations, and to the
Department of the Interior for protection and administration of the
reserves. The sums appropriated by Congress after 1905 were very
large, compared with appropriations of earlier years; but the forest
reserve receipts also increased very greatly, and in 1907 and 1908
even exceeded the cost of administration.*

OPPOSITION TO INCREASED APPROPRIATIONS

These increasing appropriations were not secured without some
opposition, but by no means all of the opposition came from the West.
In 1903, for instance, it was the Senate, the stronghold of western
sentiment, that raised the House appropriation for the Bureau of
Forestry nearly $85,000;*® and in the discussion in the Senate there
was no particular opposition from the West ; in fact, it was Rawlins
of Utah who seemed most anxious for better protection of the for-
ests.*” In the Sundry Civil Bill of the same year,*® a Senate committee

45 Stal. 33, 872; 34, 685, 1269-1271: S. Doc. 141; 59 Cong. 2 sess.: H. Doc. 681,
62 Cong. 2 sess.: Forestry and Irrigation, Jan., 1907, 14: Fernow, “History of
Forestry,” 419.

46 Cong. Rec., Feb. 24, 1903, 2548.

47 Ibid., 2547.
48 H. R. 17202; 57 Cong. 2 sess.
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raised the House appropriation for the protection of forest reserves
from $325,000 to $400,000;*° and this amendment was agreed to in
the Senate without a comment. In both these bills, the final amount
provided represented a compromise between the two houses, with the
Senate calling for the larger appropriation. The situation in 1904
was similar, and so again in 1905.>° In 1907, on the proposal to give
the Forest Service $500,000 for working capital and permanent
improvements, it was Mann of Illinois who raised the point of order,
while in opposition to this extra appropriation, the western anti-con-
servationists, Carter, Heyburn, Fulton, Clark, and Patterson, were
assisted by several men from central and eastern states—Tawney of
Minnesota, Mann of Illinois, Hemenway of Indiana, and Lodge of
Massachusetts.®

Thus it is clear that the division on the question of these appro-
priations was not sectional, as on most conservation questions. Sev-
eral reasons may be given for the failure of the western men to put up
a stronger fight against the appropriations. In the first place, irri-
gation was assuming greater importance, and some of the men saw
that forest destruction would involve hardship for the settler depend-
ent upon a steady water supply. Also, the Secretary of the Interior
was, during these years, giving some free timber to settlers in the
vicinity of the reserves, and this made them look more kindly upon
the reservation policy, and upon the appropriations for carrying that
policy into effect.”® As a further reason for the changed attitude of
some of the western men, it has been suggested that some of the tim-
bermen who had secured land, in some cases at a fairly high price,
finally saw that it was to their interest to advocate the reservation
of other land which might come into competition with their holdings.
This would limit the supply of timber available to other lumbermen,
and so enhance the value of their own holdings. Such an attitude as
this might be natural enough for those lumbermen who had no inten-
tion of securing more lands.

Some of the stockmen enjoyed free grazing privileges,” and a few

49 Cong. Rec., Feb. 25, 1903, 2621.

50 S, Report 811; 58 Cong. 2 sess.: S. Report 3567; 58 Cong. 3 sess.
51 Cong. Rec., Jan. 29, 1907, 1906-1909; Feb. 19, 1907, 3292-3300.
52 Report, Sec. of Int., 1902, 241: Statistical Abstract, 1907, 113.

53 Report, Sec. of Int., 1902, 241.
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of them actively favored government regulation, such as existed in the
forest reserves, because it prevented overgrazing and minimized the
disputes constantly arising among claimants to grazing districts.*
Finally, there can be little doubt that one of the main reasons for the
attitude of the western men was the fact that the money appropriated
was spent in their own vicinity, and not all of it in “interfering with
the development of the West.” Part of the appropriations—$500,000
m 1907—was spent for roads and improvements of various kinds.
The benefits thus accruing were probably exaggerated, for the average
man sees too much advantage in “money spent at home.”

On the other hand, the opposition of such eastern men as Mann,
Hemenway, and Lodge arose partly from a sincere belief that the
administration of the forest reserves was becoming extravagant, and
partly from a well-founded fear that the conservation movement was
becoming a menace to some of the business interests they represented.
Some of the railroads, coal mining interests, oil interests, as well as
timber interests, had headquarters in the East, and they saw their
“green pastures” disappearing as the reservation policy broadened
to include more and more of the natural resources which had before
been open to private exploitation. Some of these men represented the
anti-administration wing of the Republican party which grew up in
the latter years of Roosevelt’s administration.

On the whole, the increase in appropriations was unquestionably
significant of a changing attitude toward conservation, yet its sig-
nificance is qualified by several considerations. In the first place, most
government expenditures were increasing rapidly. The expenditures
for the entire Department of Agriculture, for instance, increased
during this same period, from $38,000,000 to $10,000,000—over 300
per cent.®® The country was prosperous, and the government extrava-
gant, so that larger appropriations were hardly as significant as they
would have been under other circumstances. In the second place, it
must be remembered that these appropriations did not bring conserva-
tion squarely into issue; and, finally, it will be noted that the number

5¢ Cong. Rec., Feb. 18, 1907, 3189: Proceedings, Am. Forestry Assoc., 1894-95-
96, 71: S. Doc. 189, 58 Cong. 3 séss. (diagram in back of book). For a description
of the difficulties arising under unregulated grazing see Foresiry and Irrigation,
Apr., 1907, 211.

55 Statistical Abstract, 1907, 660.
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of national forests was increasing rapidly, and the appropriations
had to cover an increasingly large area, while the income from the
forest reserves was increasing faster than appropriations were.

CREATION OF NEW RESERVES

Cleveland’s forest reserve proclamations of February 22, 1897,
were the last he made, for his term expired shortly afterwards, but
McKinley had been in office less than a year when he established his
first reserve,’® and during his term of office he increased the number
of forest reserves from twenty-eight to over forty,” covering in 1901
a total area of about 50,000,000 acres.

President Roosevelt was far more aggressive in his reservation policy
than his predecessors had been. His policy, however, should be credited
mainly to his chief forester, Pinchot; in fact, it is perhaps only fair
to say that for a very large part of the 150,000,000 acres of forest
reserves which are now the property of the American people, credit is
due to Gifford Pinchot, who was Roosevelt’s most trusted assistant
and adviser. Pinchot saw that the government was rapidly losing its
timber land, and he organized a field force to gather information as
the basis of recommending reserves. During these years, the timber-
men of the Lake states were looking westward for new fields to exploit,
and their agents in the West were assembling blocks of timber land as
fast as they could. Thus proceeded the race between the government
and the private individuals for the remaining western timber. Roose-
velt set aside thirteen reserves in the first year of his administration ;*®
and his zeal increased prodigiously in the last years of his administra-
tion. In 1907, the number of national forests had been increased to
159, with a total area of over 150,000,000 acres—three times the
area at the beginning of Roosevelt’s administration.”

IMPROVEMENT OF THE FOREST FIRE LAW

Congress made some advances in the protection of timber in other
ways than by providing money. In the first place, the law against
setting forest fires was somewhat improved. The act of 1897 had pro-

56 Stat. 30, 1767. .

57 Report, Land Office, 1901, 107.
58 Stat. 32, 1988-2030.

59 Report, Land Office, 1907, 20.
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vided that any person who should “willfully or maliciously” set a
fire, or “carelessly or negligently” leave a fire unattended near any
timber, should be punished by a fine of not more than $5000 or by
imprisonment for not more than two years.*® This law left upon the
government the burden of proving willfulness, malice, carelessness, or
negligence in order to secure a conviction under the law—an impossi-
ble task in almost all cases.® In 1900, this difficulty was partially
removed by striking out the words “carelessly or negligently,”*® but
the law, even as thus amended, was not a very efficient instrument for
the punishment of trespassers, for it still required the government to
prove that any fire set was set “willfully or maliciously.” The law was
also still defective, perhaps, in not containing a moiety provision in
behalf of informers.®* Considerable progress seems to have been made,
however, in reducing the number of forest fires, especially in reducing
the number of camp fires left burning; and in 1909, the law was
further modified.®

AUTHORITY TO ARREST TRESPASSERS WITHOUT PROCESS

Enforcement of the forest fire law, and of all laws for the protec-
tion of the forest reserves, was facilitated by an act passed in 1905,
giving officers of the United States the authority to arrest, without
process, any person found violating a law or regulation governing
the forest reserves or national parks.’® Many of the reserves were
very large, and even if rangers happened to apprehend persons in the
act of violating a law or regulation, they must often go a distance of
twenty miles or more to get the judicial process necessary to make an
arrest. Thus the government officers were often practically helpless,
for the Attorney-General held that the right to make arrests without
warrant, in such cases, was at least questionable.®® In 1899, the Land
Office recommended legislation to meet this condition,*” and in 1900,

80 Stat. 29, 594.
~ 61 H. Report 482; 56 Cong. 1 sess.

62 Stat. 31, 169.

63 Reports, Land Office; 1900, 114; 1901, 153.

"~ 64 In 1901, forest rangers discovered 1335 such fires; in 1902, 1083, and in 1903,
only 597. (Report, Sec. of Int., 1903, 328: Stat. 35, 1088.)
65 Stat. 33, 700.

66 S. Report 2624; 57 Cong. 2 sess.
67 Report, Land Office, 1899, 128.
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bills were introduced by Representative Lacey of Iowa and Senator
Hansbrough of North Dakota, but both measures were smothered in
committee.’® Two years later a bill passed the Senate,* and was favor-
ably reported in the House,® but never came to a vote there. In 1904,
a bill introduced by Representative Wallace of Arkansas passed the
House,” and was brought up in the Senate by Depew of New York,
but Senator Teller saw a “very important constitutional question” as
to whether the United States had criminal jurisdiction over some of
the reserves, and his objections sent the bill back to the calendar.™ It
was, of course, true that such a power as this might sometimes be
abused, or, as one western writer expressed it, “might give addi-
tional means of annoyance and intimidation™ to the rangers; but, in
the next session of Congress, five days after the transfer of the reserve
to the Department of Agriculture, the power was finally granted.”™

¢8 H. R. 8912, S. 3947; 56 Cong. 1 sess.

69 Cong. Rec., Feb. 7, 1903, 1889.

70 H. Report 3860; 57 Cong. 2 sess.

71 Cong. Rec., Apr. 23, 1904, 5449.

72 Cong. Rec., Apr. 217, 5672.
73 Stat. 33, 700.



CHAPTER V

THE FOREST RESERVES SINCE 1897 (conTiNuED): ANTI-
CONSERVATION ACTIVITY

ANTI-CONSERVATION ACTIVITY

IT was during the latter part of the decade 1897-1907 that a definite
anti-conservation party grew up. With the development of a compre-
hensive forest policy and with the extension of the idea of conserva-
tion to other resources than timber, certain interests felt that they
were threatened, and united in opposition. Of course there could be
no definite party opposed to conservation until “conservation” was
given a definite meaning, and Pinchot and Roosevelt were the ones
who gave it a definite meaning—who inaugurated what has been
termed the “conservation movement.”

In order to get a well-balanced conception of the progress made
since 1897, it will be necessary to consider in detail the activity of the
anti-conservation forces. It has been seen that the appropriation bills
did not bring the conservation issue squarely before Congress. The
western men generally showed no particular opposition to increased
appropriations ; but the attitude of some of them toward conservation
was not radically changed, as will now be shown.

FACTORS TENDING TO AROUSE WESTERN HOSTILITY:
AGRICULTURAL LANDS IN THE FOREST RESERVES

One of the reasons most often given for western discontent during
this period was the inclusion of agricultural lands in the forest re-
serves. The act of 1897 had forbidden the inclusion of such lands, but
some had previously been included, and even in later proclamations
it was not always possible to avoid the inclusion of some agricultural
land. Such land could be eliminated only by proclamation of the .
President, or by special act of Congress. Settlers within the forest
reserves were allowed to hold their lands through permits issued by the
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Forest Service, but of course they lacked incentive to improve their
homes, because they could not obtain title, and the forester might at
any time revoke their permits.*

It is not to be supposed that all of the western men who railed at
the reserves, and at the inclusion of agricultural lands, were inspired
entirely by sympathy for these settlers. Some of them disliked the
reserves anyhow, were always quick to seize any pretext for an attack
upon the forest reserves or upon the Forest Service, and the “hard-
ships of the settlers” served excellently for debating purposes. Later
developments in certain sections indicate that many of the complaints
regarding the inclusion of agricultural land, probably most of them,
really arose from the fact that the creation of forest reserves pre-
vented speculators from acquiring land which was not really fit for
agriculture.? :

There was no dispute in Congress as to the desirability of opening
up agricultural lands to settlement. ‘All agreed that this should be
done, but there was a clear division on the question as to how it should
be done. The conservationists wanted the opening up of such lands left
to the discretion of the Secretary of the Interior—Ilater the Secretary

1 Stat. 30, 34: “Land Decisions,” 29, 593; 30, 44: Forestry and Irrigation, June,
1906, 267: Report, Sec. of Int., 1902, 321, 322.

2 Thus over 400,000 acres were eliminated from the Olympic National Forest
in 1900 and 1901 on the ground that the land was chiefly valuable for agriculture
and that the “settlement of the country was being retarded.” The land thus elimi-
nated for agricultural use was largely taken up under the Timber and Stone Act,
which requires oath that the land is “valuable chiefly for timber but not fit for
cultivation.” Three companies and two individuals later acquired over 178,000 acres
of it, in holdings of from 15,000 to over 80,000 acres each. Of timbered homestead
claims on this eliminated area, held by 100 settlers, the total area under actual
cultivation in 1900 was only 570 acres, an average of but 5.7 acres to each claim.
In 1906, petitions were presented to the President and the Secretary of Agriculture
asking that certain lands in the Bitter Root Forest Reserve should be restored
on the ground that they were unusually well adapted to apple orchards. Exami-
nation proved that this land was covered with a fine growth of pine, so the Forest
Service decided that the land would not be opened until the timber had first been
removed. This was not at all satisfactory to the applicants, who said the timber
should be left as a bonus to the homemakers.

In one case the Forest Service received fifty-nine applications for eliminations,
and three of these were found to be bona fide. In another case where land was
given to “settlers” for agricultural purposes, the timber was merely cleared off
and not one acre in thirteen was ever cultivated. (“Lumber Industry,” I, XIX,
267: Forestry and Irrigation, Feb., 1907, 60, 61.)
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of Agriculture, who should ascertain the character of the land first,
and then formally open it to settlement. Most of the western men were
opposed to giving the Secretary any discretion in the matter, and
favored either a law compelling him to open up such lands, or a law
opening up the forest reserves to all who cared to make entry.

Some reason and logic there was in the latter position. The western
men naturally chafed under the necessity of going to the Secretary
of the Interior or the Secretary of Agriculture every time they
wanted a tract of land opened up to settlement. There were consider-
able areas of land in the forest reserves which were susceptible of
cultivation, and any elimination of such lands was a slow process,
- being dependent on the tardy and cumbersome movements of a Fed-
eral department. The western people, like frontiersmen everywhere,
were.impatient of delay, and always wanted rapid development. Fur-
thermore, doubtless many of them feared that if discretion were left
with the secretary, some of the land, however good for agricultural
purposes, would never be opened to entry at all; and who could be
a better judge of its fitness for agricultural uses than the entryman
who was willing to try to make a living on it?

This was a short-sighted view, however. Even though the Secretary
of the Interior might be very slow to open up lands, or might fail
altogether to open them up to entry, it was best for the future of the
reserves that he should have some discretion in the matter; and it
would have been a very serious mistake to throw the reserves open
indiscriminately to all who might want to make entries, for many
would have made entries with no intention of proving up, but merely
with the object of clearing off the timber, or perhaps with the inten-
tion of securing mineral deposits or other valuable resources.

THE LACEY BILL

Lacey of Iowa, of the House Committee on Public Lands, intro-
duiced two bills in 1904, providing for the elimination of agricultural
lands in the forest reserves, and for their later disposition—both
measures strongly urged by the Secretary of the Interior; but neither
of them ever became law, although one of them passed the House.?

3 Report, Sec. of Int., 1904, 27, 28: H. R. 13631, H. R. 13633; 58 Cong. 2 sess.:
H. R. 17576 ; 59 Cong. 1 sess.
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Two years later Lacey brought forward another bill, which finally
passed Congress in spite of opposition from certain western men.*
The Lacey bill of 1906, following conservation ideals, left the open-
ing of these lands to the discretion of the Secretary of Agriculture.
The real merits of the bill were not given much attention in the de-
bates, most of the discussion consisting in attacks upon the forest
reserves, with an occasional voice raised in their defense. Hogg of
Colorado attacked the measure on the ground that it left the Secre-
tary of Agriculture too much discretion in regard to the opening of
the lands. Mondell had always complained a great deal about the
amount of agricultural land locked up in forest reserves, and had tried
to get a bill through Congress providing for their elimination;® but
Lacey’s measure he promptly attacked, on the ground that it would
lead to undue extension of the reserves. Smith of Arizona ventured the
assertion that there was no longer any room left in the West for more
reserves, but Mondell said there were still “patches of sage brush”
which might be made the basis of further reservation. French of Idaho
considered the bill “asort of chloroform to the people of the West,”
while the policy of establishing forest reserves was being carried out.
Grazing interests were strong in Congress, and were to some extent
opposed to this measure. Thus, Smith of California secured the exclu-
sion of his state from the provisions of the bill, on the ground that
grazing lands were better left under the control of the Secretary of
Agriculture. This may have meant merely that Smith preferred graz-
ing under regulations to no grazing at all, for grazing lands were
sometimes also fit for cultivation, and land opened to settlers was, of
course, eliminated from the stock raiser’s domain. Also, California
had a “no fence” law, according to which settlers were not required
to fence against grazing animals, the duty of keeping the animals off
of such claims resting with the stockmen. Thus, the stockmen in that
state found scattered settlers a source of considerable trouble and
expense, and so they were not particularly anxious to increase the
number of them. Martin of South Dakota, on the other hand, favored
the bill because he considered that it would protect the interests of the
settlers as against the stockmen. Mondell held that it was “no part

¢ Cong. Rec., Apr. 17, 1906, 5392 et seq.
s H. R 14053 58 Cong. 2 sess. See also Cong. Rec Apr. 7, 1906, 4918.
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of a proper forest reserve policy to attempt to settle range contro-
versies.’

Not all western men were lined up in opposition. Some of them
voted for the bill, but, as Dixon of Montana explained, it was not
because the bill was exactly what they wanted, but because they
thought “half a loaf was better than no bread.”

In spite of all opposition, Lacey’s bill finally became law, and soon
afterward Congress provided funds to meet the expense of restorlng
agricultural lands to the public domain.®

GRAZING IN THE FOREST RESERVES

In the forest reserve problem, grazing always played about as
important a part as forestry, and for this reason must receive care-
ful consideration. When the reserves were opened to mining in 1897,
miners ceased to have a constant grievance, but the same act that.
gave the miners access to the reserves gave the Secretary of the
Interior the right to shut stockmen out. ‘

Cattle and horses were not shut out from any of the reserves, the
only requirements for the pasturage of such animals being an agree-
ment by the applicant that he would comply with the rules and regu-
lations of the Secretary of the Interior. In 1900, however, the regula-
tions were amended so as to require applications for the privilege of
grazing all kinds of livestock in the reserves. This new ruling per-
mitted some regulation of the number of cattle and horses, but the
matter seldom involved serious difficulty, since the number of animals
authorized was often considerably in excess of the number for which
permits were sought. Since sheep were shut out of some of the reserves,
the cattlemen in some regions had good reason to be friendly to the
reservation policy.”

Sheep grazing proved a knotty problem. Soon after the act of 1897
was passed, regulations were issued prohibiting the pasturing of sheep
in all the reserves except those in Oregon and Washington. It was
claimed that sheep injured the forest cover, particularly in regions

8 Cong. Rec., Apr. 17, 1906, 5396: Stat. 34, 233; Stal. 34, 724. For later difficul-
ties concerning the elimination of agricultural lands from the forest reserves see

Cross References, pp. 255-260.
7 Report, Land Office, 1900, 390: Report, Sec. of Int., 1903, 323.
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of limited rainfall.® Furthermore, it was reported that fires were often
set by sheep herders to improve the grazing, the new shoots which
started after a fire furnishing excellent forage for the animals. Such
fires were generally started in inaccessible places, far from any road,
to insure the burning of a large area before they could be put out.’

At first, the Department of the Interior regulated grazing directly,
but in 1902, the secretary decided that where there were wool growers’
associations representing a majority of the sheep owners or of the
interests involved in wool growing, such associations should be allowed
to recommend the allotment of permits, providing they would see that
permittees complied with all rules and regulations. Qualified wool
growers’ associations were found in four of the states, and they were
given the allotment of the permits in several of the reserves, including
one in Arizona and one in Utah, the rules being relaxed to permit some
grazing in these two states. In general, the operation of the rule
giving wool growers this authority did not prove satisfactory.'® The
issue of permits was often delayed, while too many sheep were gen-
erally allowed on the reserves, and in 1903, the Department of Agri-
culture again took charge of the allotment.™

No charge being made for the privilege of grazing, it was a diffi-
cult task to assign permits in such a way as to do justice to all appli-
cants, but the department finally adopted rules giving stock prefer-
ence in the following order, viz.: first, stock of residents within the
reserve; second, stock of persons who owned permanent ranches within
the reserve, but who resided outside; third, stock of persons living in.
the immediate vicinity ; and fourth, stock of outsiders who had some
equitable claim.'” While this arrangement seems just, it was not
accepted with good grace by some of the sheepmen. Those who had
been in the habit of herding their stock upon certain lands insisted
upon continuing the practice after the lands had been reserved, some
of them going to the extent of openly defying all rules and regulations
of the department.*®

8 Report, Land Office, 1898, 87, 88.

9 Report, Sec. of Int., 1902, 314: Forest Bul. 91, 6.

10 Report, Sec. of Int., 1902, 332.

11 Report, Sec. of Int., 1903, 322.

12 Report, Sec. of Int., 1902, 332.
18 Jbid. ‘ .
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It would be unfair to ignore the element of justice in the attitude
of the sheepmen toward government regulation of their business.
Like other western men, they were much imbued with the idea of indi-"
vidual liberty, and were impatient of restraint. They had herded their
sheep over some of these grounds for many years—for so long that
they came almost to feel a certain proprietary interest in them. Now
comes the forest reserve, and with it a troop of officials and “scientific
gentlemen”—for whom the western men usually had scant respect,
anyhow. These new officials began to lay down rules and regulations,
some of which, although wise and necessary, increased the difficulties
under which sheep raising was carried on. As an old sheepman in
Wyoming once expressed it: “Of course anyone can raise sheep, even
according to the rules laid down by the forest officers; but raising
sheep as a business man must—so as to make a profit—that is a
different proposition.” It is rather difficult for anyone not thoroughly
familiar with western conditions to appreciate the attitude of some
of the sheepmen in this matter. ‘

In November, 1898, the Department of Justice advised the Depart-
ment of the Interior that a criminal prosecution could be maintained
against any person who herded sheep in a forest reserve, in viola-
tion of the rules and regulations provided; but two years later a
United States District Court in California held that the act of 1897,
in so far as it declared to be a crime any violation of the rules and
regulations thereafter to be made by the Secretary of the Interior,
was a delegation of legislative power to an administrative office, and
therefore unconstitutional. The Attorney-General adhered to his
opinion in spite of this decision, and suggested that other prosecu-
tions be instituted, with a view to getting a case before an appellate
court. Similar suits were therefore brought in northern California,
Arizona, Utah, and Washington, but in each case the decision of the
first court, although certainly erroneous, was sustained.**

The government had no right of appeal from these decisions, and

14 Opinions, Atty.-Gen., 22, 266: U. S. vs. Blasingame; 116 Fed. Rep. 654:
Dastervignes vs. U. S.; 122 Fed. Rep., 34: U. S. vs. Deguirro; 152 Fed. Rep., 568:
U. S. vs. Domingo; 152 Fed. Rep., 566: U. S. vs. Bale; 156 Fed. Rep., 687: U. S.
vs. Rizzinelli; 182 Fed. Rep., 675: U. S. vs. Grimaud; 220 U. S., 506: Light vs.

U. S.; 220 U. S., 523: Report, Sec. of Int., 1903, 324. See also Dent vs. U. 8.5 8
Arlzona, 138.
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in 1908, the commissioner advised the forest officers not to institute
criminal proceedings in case of sheep trespass, but rather to secure
an injunction against the parties to restrain them from entering or
from remaining in the reserves. Such proceedings were instituted in
several jurisdictions, and in every case the court granted the injunc-
tion. In one case the sheepmen appealed, but the Circuit Court of
Appeals sustained the lower court in granting the injunction.'® In
many cases the prevention of stock trespass by this method of injunc-
tion was a slow process,'® and some owners persisted in taking large
numbers of sheep into the reserves, merely with the intention of obtain-
ing the pasturage until ordered out by the court. Eventually, the
United States Supreme Court held that the government could proceed
against trespassing sheep owners under the law of 1897;'" but, during
the period from 1900 to 1911, that right was not generally admitted ;
in fact, during the earlier years of that period, it was generally
denied.

In 1903, Secretary Hitchcock sent to the Speaker of the House a
bill to remedy this condition of affairs, by specifically forbidding the
pasturing of livestock in forest reserves without permission of the
secretary, but the bill was never given any consideration. In 1905,
the House Committee on Agriculture inserted an amendment into the
Agricultural Appropriation Bill, providing a penalty for grazing
without permission, but Martin of South Dakota thought the penalty
of $1000 too severe, and his point of order eliminated the amendment.
During the same session of Congress, another bill for accomplishing
the same purpose passed the House, but never emerged from the
Senate Committee.*® ‘

The lack of a law specifically prohibiting grazing would have been
less seriously felt if there had been some way by which the department
controlling the reserves could impose a reasonable charge for grazing.

15 Report, Sec. of Int., 1903, 324, 325: Report, Dept. of Agr., 1905, 206: U. S. vs.
Dastervignes; 122 Fed. Rep., 30.

16 In one case, where 34,000 sheep were found trespassing on the Sierra Forest
Reserve, the marshal would have had to travel a distance of about 400 miles to
get an injunction. (Report, Sec. of Int., 1903, 325.)

17.7. S. vs. Grimaud; 220 U. S,, 506. )

18 H. Doc. 12; 58 Cong. 1 sess.: Cong. Rec., Jan, 27, 1905, 1487: H. R. 6480; 58
Cong. 2 sess. :
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The act of 1897 had authorized the secretary to sell the timber grow-
ing on the reserves, but had not authorized the sale of grazing privi-
leges. The need of such authority was soon recognized, and in 1900,
Secretary Hitchcock sent a bill conferring it to the Speaker of the
House. Lacey introduced the bill twice, but it was never reported.

These attempts having failed, Chief Forester Pinchot and Secre-
tary of Agriculture Wilson decided that, without further legislation,
the act of 1897 might be construed to authorize a charge for grazing.
That act had provided that the Secretary of the Interior might “make
such rules and regulations and establish such service” as would “insure
the objects of such reservations, namely, to regulate their occupancy
and use and to preserve the forests thereon from destruction.” This
did not specifically authorize any charge for grazing, but it did not
prohibit it, and, beginning January 1, 1906, a small charge was made
for that privilege.*® This action aroused considerable opposition in
some sections. Meetings were held and petitions drafted, asking for
modifications in the rates, or, in some cases, for an entire remission of
the fee. The regulations were soon modified somewhat, giving settlers
a half rate for a certain number of cattle, but even as amended they
tended to arouse a hostility toward the forest reserves. There was some
talk about “taxation without representation,” and one western publi-
cation even went so far as to propose secession of the western states
from the Union.”* Secretary Wilson and Pinchot stood firm, however,
and President Roosevelt gave them his full support.

Roosevelt doubtless made many enemies in the West by his stand
on this and other conservation questions, but he always held his
ground firmly in spite of adverse criticism. This is indicated clearly
by the following excerpt from a letter written to Senator Heyburn, in
" reply to some of Heyburn’s criticisms of the forest reserves: “The
other clippings you send relate to party matters, and strive to make
it appear that the forest reserve question in Idaho is a matter of polit-
ical importance. Now, when I can properly pay heed to political

19 H. Doc. 598; 56 Cong. 1 sess.: H. R. 10756; 56 Cong. 1 sess.: H. R. 8329; 57
Cong. 1 sess.

20 H. Doc. 6; 59 Cong. 2 sess., 278. Regarding the question of the right to make
this charge, see Opinions, Atty.-Gen., 25, 473; 26, 421.

21 Forestry and Irrigation, July, 1907, 341, 342, 355.



ANTI-CONSERVATION ACTIVITY 178

interests, I will do so; but I will not for one moment consent to sacri-
fice the interests of the people as a whole to the real or fancied inter- -
ests of any individual or of any political faction. The government
policy in the establishment of the national forest reserves has been in
effect for some time; its good results are already evident; it is a
‘policy emphatically in the interest of the people as a whole, and espe-
cially to the people of the West; I believe they cordially approve it,
and I do not intend to abandon it.””**

EFFORTS TO OPEN THE RESERVES TO GRAZING

There had been, from the very first, considerable opposition to all
regulations of grazing. On February 13, 1899, Senator Warren pre-
sented a petition in Congress praying that grazing be allowed without
.any restriction. The next day, Smith of Arizona presented a similar
memorial from the legislature of his state. These petitions seemed to
bear little immediate fruit, but, two years later, a determined effort
was made in Congress to break down the secretary’s regulations by
means of an amendment to the Sundry Civil Bill, an amendment
permitting grazing within the reserves. “Slippery Tom” Carter of
Montana proposed the amendment, but Teller was its main advocate
in Congress. Teller and Carter were aided in the debates by Warren
of Wyoming, Rawlins of Utah, and Shoup of Idaho, each of whom
wished his state to be included in the provisions of the amendment ;
while Heitfeld of Idaho suggested that the amendment be extended to
all public land states.”®

Senator Platt of Connecticut led the opposition to the proposal.
Pettigrew also opposed, basing his arguments against the amendment
mainly on the injury done by sheep to the trees in the reserves. “I
believe the forest reservation law was a good one,” he said further,
“and that it has been of great advantage to the West, and that we
ought to preserve these forests, keep down the fires, and renew the
forests as trees are cut down.”* In spite of the opposition of Platt
and Pettigrew, the amendment was agreed to in the Senate,” but the

22 Forest Bul. 67, T7. )

23 Cong. Rec., Feb. 13, 1899, 1781; Feb. 14, 1879; Feb. 7, 1901, 2075; Feb. 28,
1901, 3224.

24 Cong. Rec., Mar. 1, 1901, 3283.
25 Ibid., 3285, 3571.
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House balked, and the conference committee, after considerable
wrangling, finally recommended that the Senate withdraw its proposal.
So this attempt to open the forest reserves to unrestricted grazing
ehded in failure.

Considerable attention has here been given to grazing matters, but
it must be remembered that, as previously stated, grazing played
about as important a part as forestry in the history of the reserves
during this period. The reserves had been extended to embrace vast
areas of grazing land;* in fact, the receipts from grazing permits
often exceeded the receipts from the sale of timber. This inclusion of
grazing lands in the forest reserves brought the grazing interests into
frequent conflict with the Forest Service, aroused a hostility toward
the reserves, and in this way exercised a very important influence in
determining congressional action regarding the reserves.

THE PUBLIC LANDS CONVENTION AT DENVER

The attitude of some of the western grazing interests was indicated
pretty clearly in the Public Lands Convention, which met at Denver
in June, 1907. This convention, one of the most important ever held
in the West, was attended by hundreds of delegates from the grazing
states. Among those in attendance were Congressmen Bonynge of
Colorado, Mondell of Wyoming, and Taylor (Congressman-to-be) of
Colorado; and Senators Shafroth of Colorado, Carter of Montana,
and Clark of Wyoming, besides other western men, great and small.
On the nomination of Senator Teller and Congressman Bonynge,
Senator Carter was chosen temporary chairman, and Dr. Wilson, a
big sheepman of Wyoming, was elected permanent chairman. :

Not only were the grazing interests fully represented, but the
administration had men there—Secretary of the Interior Garfield,
Pinchot, Newell of the Reclamation Service, and several others. Pin-
‘chot had summoned a few of his experienced officers, in order that they
might be on hand to give information, if necessary.

The convention was the scene of bitter debates, of attacks upon
President Roosevelt and his administration, of violent quarrels over
the credentials of the delegates. Charges were made on both sides that
the convention had been “packed.” The charge was made, on the one

28 “Lumber Indusytry,” 11, 16.
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hand, that Colorado and Wyoming were trying to seat too many dele-
gates; and these two states really had a great majority of the dele-
gates present—perhaps 80 per cent-—while California had only a few
delegates. On the other hand, it was freely charged that forest offi-
cials had tried to pack the convention with their own supporters ;.and
there was an element of truth in this, for Pinchot later removed one
official who had been accused of favoring supporters of the Forest
Service in issuing the tickets to the galleries.

AGGRESSIVE POLICY OF ROOSEVELT AND PINCHOT

Not only did Roosevelt and Pinchot enforce the laws vigorously, but
they often did things which no law required—went beyond the manda-
tory provisions of the law, where it was necessary to protect the pub-
lic interests. They did not hang back, after the fashion of ordinary
government bureaus, and wait for Congress to give specific orders;
but vigorously took the initiative whenever conditions demanded
action. The regulation imposing a charge for grazing in the forest
reserves was an illustration of this. There was in the law itself no pro-
vision authorizing such a regulation, but neither was there any law
forbidding it and the public interests demanded it. Such a policy as
this naturally aroused considerable hostility in Congress and else-
where, among those who look upon Congress as the seat of all author-
ity, and regard the administrative offices as mere agencies to carry out
the will of that august body. Roosevelt’s and Pinchot’s policy was
regarded by some as “autocratic,” and subversive of our democratic
liberties.

Even though this aggressive policy thus aroused some hostility, it
was wise—perhaps even absolutely necessary to the success of the
forest reserve policy. If Pinchot had waited for Congress to take the
initiative and lay down rules for the administration of the forest
reserves, he might be waiting yet: and the forest reserves, with little
mtelligent provision for their use and administration, would have been
a failure. Instead of being a public enterprise beneficial to the people
of the West, they would have been obstructions in the path of economic
development, until the rising tide of irritation would have swept them
away. It was extremely fortunate for the country that during these
years there was a man at the head of the Forest Service with energy,
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and enterprise, and intelligence enough to push ahead without waiting
for any signals from Congress. Congress had seldom evinced any
capacity to deal intelligently with the timber lands, or with most other
natural resources—in fact, some very discerning students of Ameri-
can government are inclined to doubt whether it is generally possible
for Congress to deal intelligently with any sort of problem. Certain
it is that most intelligent legislation is to be credited not to the
initiative of Congress itself, but to outside influence—often the
pressure exerted by an “autocratic” President.”

THE FOREST LIEU ACT

In order to understand the attitude of the West during these years,
it will be necessary to look into yet another matter, however—into the
operation of the Forest Lieu section of the act of 1897. This section,
which may be designated as the Forest Lieu Act, provided that where
an unperfected claim or patent was included within a forest reserva-
tion, the settler or owner thereof might relinquish the tract to the
government, and select another tract of land outside of the reserve.
The abuses arising under this provision were conspicuous features in
the history of forest reserves during this period, and without doubt
played an important part in determining the fate of the reservation
policy in the critical days of 1907.

The Forest Lieu Act, like the Railroad Indemnity Act of 1874, was
manifestly unfair to the government. It permitted an exchange in
which it was certain that the government would lose, for no owner of
land would relinquish it and select other land unless he could gain by
the transaction.”® Worthless land of all kinds was relinquished, in
some cases land naturally valueless, in some cases timber land
stripped of all merchantable timber. Entrymen under the Timber and
Stone Act, for instance, would sometimes cut all the timber from their
lands, and then relinquish them and select other tracts of valuable
timber land under this law.?

The Forest Lieu Act provided for the selection of a “tract of vacant
land open to settlement.” Secretary Bliss held in 1898 that this did
not permit the selection of unsurveyed lands, since it was a general

27 Cross Reference, p. 143.

28 Report, Sec. of Int., 1903, 321.
29 Report, Land Office, 1899, 115.
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rule that no portion of the public domain was subject to disposal until
after survey, and the statute had not specifically authorized the selec-
tion of unsurveyed lands. The following year, his successor, Hitch-
cock, reversed this decision, however, and held that both surveyed and
unsurveyed land might be selected under the act, on the ground that
the statute made no distinction between surveyed and unsurveyed
laids, and contained no words which indicated any intention on the
part of Congress to limit selection to surveyed lands. Secretary Hitch-
cock considered the language “so clear and explicit as to leave no
room for construction.”®® Whatever may be said as to thelogic of this
decision, it was most unfortunate in its results. The right to select
from unsurveyed lands was a benefit mainly to railroad companies.
It could be of little use to settlers, because they would not only have
to select lieu lands, but, in order to get title, would have to reside
upon them until surveys could be made.™

Private holdings within the forest reserves were of three general
classes: first, those of settlers who had gained title through the various
settlement laws ; second, those in which the title was acquired through
the state by the various educational grants; and third, railroad lands,
or lands acquired from the land grant railroads, wagon roads, etc.*

Of these three classes of lands, the first, comprising those owned
by settlers, was of no great area or importance, although, in actual
numbers, these holdings exceeded the other two combined. The second
class, the state school lands, included sections 16 and 86 in each town-
ship, in all of the states except Utah, where sections 2, 16, 32, and 36
were granted, but it is uncertain how much of these school lands was
used as basis for lieu selections. In some cases, Congress had imposed
restrictions or conditions as to the disposition of ‘the lands, and in
some of the states the provisions regarding their disposition were such
that they could not be used as basis ; yet, in some of the states, notably
in California and Oregon, these school lands were available in con-
siderable amounts, and “school land serip” was a recognized article
of trade among the timbermen and speculators. It has been stated that
California, while under “Southern Pacific government,” sold most of

30 “Land Decisions,” 27, 472; 28, 284.

31 H. Report 1700; 56 Cong. 1 sess.
32 H. Report 2233; 58 Cong. 2 sess.
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her school lands for $1.25—later $2.50—per acre.®® The history of
the California school lands is not a particularly edifying tale.
Railroad lands formed the great bulk of private holdings in the
forest reserves. In January, 1904, the Commissioner of the Land
Office estimated that over 8,500,000 acres of railroad lands were
included within existing reserves, while as much more was-included in
reserves then temporarily set aside. ‘
Commissioner Hermann held in 1898 that the Forest Lieu Act
was intended to apply only to settlers or owners of agricultural lands,
who felt that by the inclusion of their holdings within the limits of a
forest reserve, they were deprived of the advantages that accrue from
intercourse with neighbors, from adequate schools, roads, etc. This
seemed a reasonable interpretation of the act, but the following
year, Secretary Hitchcock held that the act applied to “any tract
covered by an unperfected bona fide claim under any of the general
laws of the United States, or to which the full legal title has passed
out of the government and beyond the control of the Land Depart-
ient by any means which is the full legal equivalent of a patent.”
Thus railroad lands, upon survey and patent, became immediately
available bases of exchange under the provisions of the law. If the
‘railroads did not see fit to take advantage of the exchange provisions
of the law, they could dispose of their lands at an enormously increased
price because of the privilege of selecting lieu lands. According to a
decision of the Secretary of the Interior, owners of land within the
reserves might even strip it of timber and then relinquish it and select
other land elsewhere.**
The difficulties experienced in connection with these selections neces-

33 Outlook, Nov. 23, 1912, 665 et seq.; Feb. 8, 1913, 289: Cong. Rec., Mar. 3,

1913, 4823.
. 3¢ Report, Sec. of Int., 1898, 89: “Land Decisions,” 28, 328, 521: H. Report

2933; 58 Cong. 2 sess., p. 5. The first lieu selections of the Northern Pacific in
Montana, Idaho, Washington, and Oregon, were made by the company itself and
most of the land was afterward sold to the Weyerhauser Timber Company; but
the latter practice of the Northern Pacific was to sell its rights in the form of
serip, leaving the purchaser to select the land. In the case of the Atlantic and
Pacific grant in New Mexico and Arizona, about 735,000 acres of lieu land scrip was
secured and located by the Santa Fé Pacific—the successor to the Atlantic and
Pacific, and by. several other corporations and individuals. ' (“Lumber Industrv
I, 229, 242; 11, 717, 78.)
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sitated greater care in the establishment of reserves, to avoid the
inclusion of worthless or denuded lands; and in the proclamation
creating the San Francisco Mountains Forest Reserve in Arizona,
the scheme adopted was to include only the vacant unappropriated
timber lands. Most of the land in the reserve was worthless for its
timber—some entirely barren, some covered with scrub timber and a
small amount denuded, and every alternate section of this land be-
longed to the Santa Fé railroad, which ran through the district pro-
posed for reservation. Some of this worthless land would have made
excellent basis for lieu selections, but the proclamation reserved only
even numbered sections, thus establishing a sort of checkerboard
reservation.®®

The opportunity which the Forest Lieu Act gave for profitable
disposal of worthless lands no doubt furnished the motive behind many
of the petitions praying for the establishment of forest reserves in
the West. In 1901, the Commissioner of the Land Office had on file
petitions and recommendations from various sources, seeking the crea-
‘tion of over 50,000,000 acres of reserves,”® a considerable proportion
‘of this area consisting of railroad and private lands. In one proposed
reserve alone, there were 250,000 acres of an old land grant, secured
long before through a Mexican title of questionable validity. At one
time, three United States congressmen were indicted for alleged illegal
practices in trying to secure the establishment of a forest reserve to .
cover some of their holdings.* Without doubt many of the petitions
were made by persons sincerely interested in timber conservation, but
many were made by persons who only sought means of turning worth-
less lands into valuable holdings.

The evils arising under the Forest Lieu Act were very quickly seen
by government officials. In 1898, the Secretary of the Interior re-
ported that the lieu selection provision needed modification;*® and the

35 Report, Land Office, 1901, 113: Stat. 30, 1780. -

36 Report, Land Office, 1901, 114, 117.

37 Report, Sec. of Int., 1906, 30. Puter says it was a gang of timber thieves that
worked hardest for the creation of this reserve—the Blue Mountains Forest Re-
serve in Oregon—and that one man was hired to make false signatures to the
petition for the creation of the reserve. (Puter and Stevens, “Looters of the
Public Domain,” 347-350.)

38 Report, Sec. of Int., p. XVI.
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next year, the commissioner called for changes in the law to prevent
the “improvident, reckless, and unjust selection of the public lands.”**
Almost every annual report of the secretary, and of the commissioner,
for several years thereafter, called attention to abuses under the
law, and recommended its modification or repeal. In 1904, the Public
Lands Commission strongly recommended repeal of the law.*

Some men in Congress also quickly recognized the evils of the
Forest Lieu Act, and, the next year after its passage, in the act
extending the provisions of the Homestead Law to Alaska, specific
provision was made that no indemnity or lieu land selections should
be made in Alaska—a provision which was reaffirmed five years later.
Subsequent statutes regarding the selection of lieu lands were made
more and more strict and exacting.*

' EFFORTS TO REPEAL THE FOREST LIEU ACT

Efforts were soon made in Congress to modify or repeal the Forest
Lieu Act itself, and in these efforts western men played the leading
part. In 1900, the Senate unanimously agreed to a resolution sub-
mitted by Stewart of Nevada, asking the Secretary of the Interior
what legislation was necessary to protect the government from the -
evils of the lieu land selections.*? In the same Congress, several bills
were introduced into the House, providing for the amendment or
repeal of the act, and one was reported favorably by the Committee
on Public Lands.*® In May, 1900, Senator Pettigrew offered an amend-
ment to the Sundry Civil Bill, providing that no railroad lands within
a forest reserve should be exchanged until all such lands had been
examined. This amendment was agreed to in the Senate, but the con-
ference committee substituted another amendment, limiting lieu selec-
tions to surveyed lands, with a proviso that this should not take effect
until October 1, 1900. This amendment was accepted by both houses
and became law.*!

39 Report, Land Office, 1899, 114.

40 S, Doc. 189; 58 Cong. 3 sess., XV, i

41 Stat. 30, 409; 32, 1028 ; 35, 626, 627 ; 36, 562, 563, 960, 961; 37, 201, 241, 323, 324.

42 Cong. Rec., Feb. 5, 1900, 1490.

43 H. R. 5267, H. R. 9668, H. R. 10739, H. R. 11841, H. Report 1700; 56 Cong.
1 sess.

44 Cong. Rec., May 31, 1900, 6289, 6290; June 4, 6558; June 6, 6821: Staf. 31, 614.

-
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The limitation of selections to surveyed lands would have eliminated
one of the worst features of the Forest Lieu Act, had it taken effect
immediately, but since it did not take effect for nearly four months,
there was still time for most of the selections to be made on unsur-
veyed lands as before. Just what interests in the conference committee
demanded this concession, it is impossible to say. McRae stated that
the House Committee on Public Lands wanted it, and that he thought
it was impossible to get any legislation without this extension of
time,*® but the question remains as to what considerations or what
influences led that committee.to demand such a concession. There was
no justification for such an extension of time, for it would have been
no hardship to restrict selections to surveyed lands immediately. That
had been the uniform practice of the government in dealing with scrip.
The conference committee which was responsible for this extension of
time was composed of Senators Allison of Iowa, Hale of Maine, and
Cockrell of Missouri, and Representatives Joe Cannon, Moody of
Massachusetts, and McRae of Arkansas.

The amendment of June 6, 1900, having thus failed to provide
adequate relief, efforts were immediately resumed in Congress to
secure further modification of the Forest Lieu Act. Various proposals
were made. Representative Fordney of Michigan wished either to
repeal all lieu selection provisions, or to provide that the lands
selected should be approximately equal in value to those relinquished.
Fordney later claimed that he once called the attention of the Com-
missioner of the Land Office, Binger Hermann, and of the Secretary
of the Interior to the iniquitous effects of the Forest Lieu Act, and,
with their codperation, brought a measure before the House Com-
mittee on Public Lands requiring that the lands should be of equal
value, but all of the committee except himself voted against it.*®

Mondell would merely have prohibited the selection of timber
lands,”” while Representative Tongue of Oregon, and later his suc-
cessor, Binger Hermann, advocated a limitation on the value of the

46 Cong. Rec., June 6, 1900, 6822. Senator Carter seemed to be opposed to the
repeal of the Forest Lieu Act, for reasons which do not sound the depths of sin-
cerity. (Cong. Rec., May 31, 6289.)

46 H. R. 7456, H R. 6523; 57 Cong. 1 sess.: Cong. Rec., Apr. 18, 1916, 6395.

47 H. R. 4866; 58 Cong. 1 sess.: H. R. 14052; 58 Cong. 2 sess.
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land which might be selected.*® Representative Jones and Senator
Heyburn also favored such a limitation ; and in 1904, Heyburn intro-
duced a joint resolution directing the stay of all proceedings pending
upon selections of even numbered sections by railroad companies.*®
No legislation resulted from any of these proposals.

In the fifty-eighth Congress, Mondell continued his efforts, and
finally, in 1905, secured a law repealing the Forest Lieu Act.*® It had
served as the means whereby individuals and corporations exchanged
about 3,000,000 acres of land, much of it waste and cut-over land
within the forest reserves, for valuable government land outside.

LIEU SELECTION IN THE SAN FRANCISCO MOUNTAINS
FOREST RESERVE

Meantime, in the San Francisco Mountains Forest Reserve, in
Arizona, the checkerboard style of reservation was found to involve
very serious difficulties of administration, for the owners of the alter-
nate sections constantly trespassed upon the government sections,
either willfully or because the boundaries were not well marked. The
protection of these scattered patches of government land was very
difficult and expensive; and Secretary Hitchcock, following the advice

-of the forest supervisor and the forest superintendent, entered into
contracts for the exchange of some of the government sections else-
where, for private sections in the reserve, in order to consolidate the
government holdings.

48 H. R. 9507; 57 Cong. 1 sess.: H. R. 2900; 58 Cong. 1 sess. The introduction
of such a bill by Binger Hermann at this time seems a little strange, and its exact
significance is difficult to ascertain. Oregon had been for some time the scene of
notorious frauds under various public lands laws, including the Forest Lieu Act,
and, for alleged complicity in these frauds, Hermann had, in February, 1903, been
removed from the office of Commissioner of the Land Office by President Roose-
velt. Hermann went back to Oregon, and, within six months of his dismissal, was
elected to Congress. Whether in introducing this bill, he was sincerely interested
in improving the Forest Lieu Act, or whether he was merely playing to the gallery,
is a somewhat delicate question. (Reports, Sec. of Int.,, 1903, 12; 1904, 4; 1905, 27.
See also Compilation of Public Timber Laws, 1903, 48, 49.)

49 S, Res. 30; 58 Cong. 2 sess..

50 H. R. 14622, H. Report 2233; 58 Cong. 2 sess.: S. Report 3332; 58 Cong.
3 sess.: Cong. Rec., Apr. 25, 1904, 5586; Mar. 4, 1905, 4034-4037. For later attempts
to secure lieu selection privileges, see H. R. 10584; 61 Cong. 1 sess.: H. R. 16339;
61 Cong. 2 sess.: S. 10791; 61 Cong. 3 sess.: S. 245, H. R. 2875, H. R. 4699, H. R.
11378; 62 Cong. 1 sess.: S. 5068, S. 5875, H. R. 16827, H. R. 17248, H. R. 19344,
H. R. 21361, H. R. 21366, H. R. 25738; 62 Cong. 2 sess.
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There were several large private landholders in this reserve: the
Santa Fé Pacific Railroad Company, the owner of 507,000 acres;
the Aztec Land and Cattle Company, with 132,000 acres ; the Perrin
brothers, with 184,000 acres; William F. Baker, owner of 79,000
acres; the Saginaw and Manistee Lumber Company, with 40,000
acres ; and others with smaller amounts. The Secretary of the Interior
had already entered into contracts for the exchange of a large amount
of timber land when the Forest Lieu Act was repealed; but a clause
in the repealing act provided that “the validity of contracts entered
mto by the Secretary of the Interior” prior to the passage of the act
should not be impaired.

It now appears that the exchanges made in connection with these
reserves were nothing that the government could be very proud of.
Undoubtedly private owners generally got the best end of these con-
tracts, and some of them even violated certain terms of their agree-
ment ; but it was hardly to be expected that the government should
bargain with private parties and not get cheated more or less.

At any rate, there is no evidence to justify imputations often made,
that Secretary Hitchcock was inspired by any improper motives in
his conduct of the matter, or even that he was unduly careless. The
reserve had been established on the petitions of the legislature of
Arizona, the Phoenix Chamber of Commerce, the Arizona Water Com-
pany, and of private citizens of the state, on the theory that it would
conserve the water flow for extensive irrigation systems below. The
checkerboard system of reserves had been adopted in a sincere effort
to avoid the evils of lieu selections, and when that form of reserve
proved impractical, the secretary tried to get it into better shape.
There is evidence that Secretary Hitchcock used reasonable care in
the matter. The difficulty was with the Forest Lieu Act itself.”

LIEU SELECTION AND THE MOUNT RANIER NATIONAL PARK

The Northern Pacific Railroad was given lieu selection privileges,
not only under the general Forest Lieu Act of 1897, but also under
a special provision in the act providing for the creation of the Mount
Ranier National Park in 1899. The creation of this park has been the

51 Report, Sec. of Int., 1905, 327: H. Doc. 6135 59 Cong. 1 sess.: S. Doc. 612;
61 Cong. 2 sess.: Cong. Rec., Mar. 4, 1905, 4035; Mar. 14, 1914, 4866, 4867; Jan. 22,
1915, 2150: “Land Decisions,” 33, 558.
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occasion of so much discussion, so much criticism of the forest reserves
and the forest reserve policy, so much questioning of motives, and of
the integrity of certain public men, that it merits a bit of close
scrutiny. ‘

As early as January, 1896, Representative Doolittle of Washing-
ton introduced a bill to set aside a national park inclosing Mount
Ranier, and it passed both houses, but was not signed by President
Cleveland—according to statements made later in Congress, was
pocket-vetoed. In March of the following year, Senator Wilson, also
of Washington, introduced a similar measure, which brought no
results; but a bill introduced by him in December, 1897, and favor-
ably reported by him from the Senate committee, finally passed both
houses, and was signed by President McKinley.

The provisions of this act which caused particular trouble were
those which related to lieu selections. The Northern Pacific Railroad
was permitted to relinquish any of its lands within the park, or within
the Pacific Forest Reserve, and to seléct surveyed or unsurveyed land
in any state into or through which its lines extended. The act was too
generous to the railroad in several ways. In the first place, it gave the
railroad the right to select surveyed as well as unsurveyed lands.
Thus it explicitly provided what the Forest Lieu Act itself had only
left to implication. In the second place, it provided that the railroad
might select these lands in any state into or through which its lines
extended. This was interpreted by the Secretary of the Interior to
give the right to select anywhere in those states, without restriction to
its indemnity limits. The Northern Pacific had only a few miles of road
in Oregon, but under this provision, it was enabled to select lieu lands
in the wonderfully rich timber regions of Oregon for snow-covered
mountainsides and other comparatively worthless mountain lands. A
significant decision of the Secretary of the Interior some years later,
was on the question as to whether some 17,000 acres of glaciers should
be accepted as bases for lieu selections. -

In one of the committee reports favoring the Wilson bill, the state-
ment was made that the railroad lands in the park were mostly heavily
timbered, and some of them were, but the Northern Pacific was glad
to trade 450,000 acres off for better lands elsewhere, some 200,000
acres of the latter being afterward sold to the Weyerhaeusers. It was
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once stated in Congress that the Northern Pacific relinquished its
450,000 acres within three days after the act creating the park was
signed.

The establishment of this park had been recommended by a com-
mittee of the National Academy of Sciences, and there is no doubt
that many people in Washington wanted the park for perfectly good
reasons. Also, at the time Senator Wilson introduced his measure, the
general Forest Lieu Act had not been in force long enough so that the
evil results of lieu selections were generally recognized. Nevertheless,
the outrageously generous provisions of the act suggest a possibility
that its provisions were drawn under the careful supervision of friends
or agents of the Northern Pacific.”® ,

It can now be easily understood how the Forest Lieu Act occa-
sioned much hostility in the West, not only toward the land grant
railroads, which profited most under the act, but also toward the
forest reserves, which made lieu selections possible. The creation of
more reserves meant more lieu selections for the railroads, and this
meant the appropriation of good timber lands outside the reserves.
In this way, the creation of new forest reserves, while it favored the
protection of timber within the boundaries established, assisted in the
destruction of timber outside. The West had a just grievance; al-
though it is to be remembered that it was a western man, Senator
Pettigrew, who was partly responsible for the Forest Lieu Act, and
another western man, Senator Wilson, who was responsible for the
gross abuses arising out of the creation of the Mount Ranier Park.®

THE OREGON TIMBER LAND FRAUDS

Any discussion of the Forest Lieu Act would be incomplete with-
out some account of the Oregon timber land frauds in the early years
of the twentieth century—the most extensive and notorious frauds
in the recent history of the public lands. These frauds were perpe-
trated under various public land laws, but perhaps none of the laws
were used so much as the Forest Lieu Act.

52 Stat. 30, 993: “Lumber Industry,” I, 238, 239: Puter and Stevens, “Looters
of the Public Domain,” Ch. XXIV: Cong. Rec., Mar. 14, 1914, 4865; Jan. 22, 1915,
2146-2148: H. R. 4058; 54 Cong. 1 sess.: S. 349; 55 Cong. 1 sess.: S. 2552; 55 Cong.

2 sess.: “Land Decisions,” 33, 634; 34, 88; 37, 70.
53 Proceedings, Society of Am. Foresters, Nov., 1905, 70.
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For a great many years certain districts of the coast states were
infested with speculators, agents of timber companies and of the rail-
roads, hunting for scrip, land warrants, or for hirelings to enter lands
in their interest. Government officials of all kinds, and apparently of
all degrees of dignity were corrupted—Iand officers, attorneys, sur-
veyors, inspectors, and men higher up.** Hitchcock learned something
of this state of affairs soon after his initiation as Secretary of the
Interior, and, after looking carefully into the matter, began “house-
cleaning” late in the year 1902. One of his first moves was the removal
of Commissioner Binger Hermann from the Land Office. At about the
same time he secured indictments against F. A. Hyde, John A. Benson,
and several others for conspiracy to defraud the government of large
areas of its public lands.*® Some of these men had been in the business
of stealing from the government for over thirty years, and one had
been implicated eighteen years before in land survey frauds involving
over $1,000,000.%¢

The scheme of Hyde, Benson, and their gang in these later years
involved an attempt to steal several hundred thousand acres of land
under the Forest Lieu Act, by first securing title to state school lands
within the forest reserves in California and Oregon, and then making
lieu selections on the basis of these school lands. It appears that they
had some kind of a “subterranean connection” with officials of the’
government, so that they got advance information as to the creation

“of new forest reserves, and on receipt of such information, they got
possession of state lands, largely worthless lands, and used it as a
base for selecting valuable lands elsewhere.. When Mr. Kingsbury
took the office of surveyor-general of California in January, 1907, he
discovered that indemnity or lieu lands were almost entirely controlled
by Hyde ; and nearly 40,000 acres had been patented before the fraud
was discovered. Secretary Hitchcock immediately stopped the issue of
patents upon all selections and entries involved, and ordered the arrest
of the men mmplicated.”

5¢ For an interesting account of conditions here, see Puter and Stevens, “Looters
of the Public Domain.” ‘

55 Report, Sec. of Int,, 1904, 21.

56 Report, Sec. of Int., 1887, 332.

57 Report, Sec. of Int., 1904, 22 et seq.
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Benson was said to have accumulated a large fortune in his career,
and, at any rate, it seems that some member of this party had abun-
dant means, for the heavy bonds required were promptly furnished,
and every step of the ensuing case was fought stubbornly. The gov-
ernment wanted the defendants removed to the District of Columbia
for trial, but the motion for removal was carried to the Supreme
Court of the United States, where removal was ordered only after a
year’s delay.’® This case was finally terminated in 1908 by the con-
viction of Hyde and one of the other men. The investigation led also
to the dismissal of four employees in the Land Office, and several
employees in the Bureau of Forestry.*

More fruitful of results than the prosecution of Benson and his
party, was the indictment, shortly afterward, of S. A. D. Puter,
United States Commissioner Marie Ware, and several others—two of
them women.®® Detective William J. Burns was given charge of the
secret service work,*" and Francis J. Heney took charge of the prose-
cution, United States Attorney John S. Hall being removed and
afterward convicted of complicity in the frauds. Confessions were
secured from several of the persons, notably from Puter, confessions
which involved men occupying high offices.

According to these confessions, hundreds of fraudulent entries and
final proofs were made before this dishonest commissioner. It was part
of the scheme that the United States attorney should allay any sus-
picion that might be aroused at Washington, or, if necessary, bring
suit in such a way as to make failure inevitable;** and when certain
claims required particular dispatch, one of the congressmen or sena-
tors at Washington was to be bribed to see the Commissioner of the
Land Office, Binger Hermann, and secure desired concessions. In this
connection, Senator Mitchell was specifically mentioned, Puter alleg-
ing that he had paid him $2000 to secure the issue of certain patents.®

58 Report, Sec. of Int., 1904, 23.

59 Report, Land Office; 1908, 25-27; 1915, 34: H. Report 566; 62 Cong. 2 sess.:
H. Report 1367; 62 Cong. 3 sess.: Cong. Rec., Mar. 3, 1913, 4823-4825: Outlook,
Nov. 23, 1912, 665: “Land Decisions,” 28, 285; 31, 28; 33, 639; 37, 164; 40, 219,
284; 43, 176.

60 Réport, Sec. of Int., 1904, 24.

61 Report, Sec. of Int., 1903, 12-14.

62 Puter and Stevens, “Looters of the Public Domain,” 136-140.

63 Ibid., 64, 65.
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On January 17, 1905, Senator Mitchell rose in the Senate to a
question of personal privilege, and made an eloquent denial of all the
charges against him.** “I assert in the most positive and unqualified
manner,” he said, “that each and every one of these charges, in so far
as they relate to or involve me, are absolutely, unqualifiedly and atro-
ciously false, and I here and now indignantly and defiantly denounce
their authors, and each and every one of them, and brand them pub-
licly as malicious and atrocious liars. I challenge them to produce any
evidence, other than that of condemned thieves, forgers and perjurers,
to sustain any such charges.” The gray-headed senator seemed to
command a great deal of sympathy at the time, for the presiding
officer threatened to clear out the galleries before the applause could
be stopped. Within six months, however, Senator Mitchell was con-
victed and sentenced to six months’ imprisonment and a fine of $1000,
after his law partner, Judge Tanner, had perjured himself in an
attempt to shield him.*

Three of the four men representing Oregon at Washington were
indicted in connection with these frauds, and the other one, Senator
Fulton, would have been indicted, it is said, had not the statute of
limitations run against his offense.®® Two of them, Senator Mitchell

64 Cong. Rec., Jan. 17, 1905, 959.

65 Report, Sec. of Int., 1906, 30. Senator Mitchell’s conviction was accomplished
only after one of the finest chains of circumstantial evidence was forged about
him. Judge Tanher, in Mitchell’s defense, produced a contract between himself and
Mitchell bearing date of 1901, in which it was agreed that Mitchell should have his
salary, get one half of the proceeds of law cases, but that he would accept no fees
for appearing before the departments in legitimate matters affecting his con-
stituents. The watermark on the paper on which this contract was written was
“FEdinample.” The Government showed that no sample of this paper had appeared
on the Pacific coast until 1903. It also showed by the color of the ribbon of the
typewriter on which it had been written that it was not in existence before 1903.
Furthermore, the contract had three words misspelled—“legitimate,” “salary,”
and “constituents.” When Tanner’s son was asked to write a sentence containing
these words he made the same mistakes. Then he broke down and admitted that he
had “faked” the contract of 1903, and said that department fees, instead of being
the property of his father, were the property of Senator Mitchell. (Outlook, Feb.
23, 1907, 427 et seq.: Puter and Stevens, “Looters of the Public Domain,” Ch.
XIIL.)

66 Report, Sec. of Int., 1905, 27: Outlook, Feb. 23, 1907, 427 et seq.: Collier’s
Weekly, Apr. 4, 1908, 13. Regarding Senator Fulton, the following excerpt from
Roosevelt’s “Autobiography” seems worth quoting: “The other case was that of
Senator Fulton of Oregon. Through Francis Heney I was prosecuting men who
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and Representative J. N. Williamson, were convicted, the latter after
three trials, but both men appealed.” Mitchell died pending appeal,
but Williamson was granted a new trial by the Supreme Court of the
United States, on a question of constitutionality unconnected with
the question of his guilt,”® and on May 2, 19183, the case against him
was dismissed by the Attorney-General. The case against Binger.
Hermann was also dismissed in 1910.%°

were implicated in a vast network of conspiracy against the law in.connection with
the theft of public land in Oregon. I had been acting on Senator Fulton’s recom-
mendations for office in the usual manner. Heney had been insisting that Fulton
was -in league with the men we were prosecuting, and that he had recommended
unfit men. Fulton had been protesting against my following Heney’s advice, par-
ticularly as regards appointing Judge Wolverton as United States Judge. Finally
Heney laid before me a report which convinced me of the truth of his statements.
I then wrote to Fulton as follows on November 20, 1905: ‘My dear Senator Fulton:
I inclose you herewith a copy of the report made to me by Mr. Heney. I have seen
the originals of the letters from you and Senator Mitchell quoted therein. I do
not at this time desire to discuss the report itself, which of course I must submit
to the Attorney-General. But I have been obliged to reach the painful conclusion
that your own letters as therein quoted tend to show that you recommended for
the position of District Attorney B , when you had good reason to believe that
he had himself been guilty of fraudulent conduct; that you recommended C—
for the same position simply because it was for B ’s interest that he should
be so recommended, and, as there is reason to believe, because he had agreed to
divide the fees with B if he were appointed; and that you finally recommended
the reappointment of H with the knowledge that if H: were appointed he
would abstain from prosecuting B for criminal misconduct, this being why
B advocated H ’s claim for reappointment. If you care to make any state-
ment in the matter, I shall of course be glad to hear it. . . > Senator Fulton gave
no explanation. I therefore ceased to consult him about appointments under the
Department of Justice and the Interior, the departments in which the crookedness
had occurred.” (Roosevelt, “Autobiography,” 391, 440.)

67153 Fed. Rep., 46: 199 U. S,, 616.

63 28 Sup. Ct. Rep,, 165, 177: 207 U. S., 425.

%9 The question of the guilt or innocence of Binger Hermann has never been
judicially cleared up. The dismissal of the suit against him is of course not con-
clusive evidence in his favor. The government had first indicted him for com-
plicity in the land frauds, but, being unable to convict, had prosecuted him on the
charge of having destroyed certain records of the Land Office. Secretary Hitch-
cock had apparently notified him of his dismissal but had given him sufficient time
to destroy some of the letters in the office before leaving. It is certain that he
destroyed some of the letters, but he claimed that only those of a personal nature
had been destroyed. This was regular enough, for it is the custom of the Com-
missioners of the Land Office to keep copies of all letters that they write, and on
leaving office, to destroy personal letters. The government was unable to prove
that Hermann had destroyed any of the records of the Land Office, and no one
but Hermann himself knows what was in the letters he destroved. The writer
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This discussion of the Forest Lieu Act will help to explain the
events of 1907. Sufficient western hostility would have been aroused
by the fact that the act operated to destroy timber on the public
domain for the benefit of a few land grant railroads, some of them
already, by reason of various illegal and arbitrary practices, very
unpopular in the West. This was not, however, the only way in which
the act aroused western hostility, for it occasioned very unpleasant
relations between the Department of the Interior and certain western
congressmen. Even men who were in no way implicated in those or in
other frauds, felt a sympathy for the ones who were caught, for
unquestionably such frauds had been too common in some of the public
land states to be viewed seriously. Also, it is not probable that the
government convicted, or even indicted, all of the politicians who were
guilty of land frauds. It is doubtless significant that it was Senator
Fulton—the only one of the Oregon delegation not indicted in 1903—
who was most active in the anti-conservation attack of 1907.

INEFFICIENCY OF THE EARLY FOREST ADMINISTRATION

For reasons just pointed out, there would have been sufficient hos-
tility toward the forest reserves, even if the forest administration had
been entirely above criticism in all respects, and it was not above just
criticism. During the first few years of forest reserve administration—
previous to 1905—the force included some very poor material. The
superintendents and supervisors were often appointed through politi- .
cal influence—lawyers, editors, postmasters, doctors, real estate deal-
ers, etc. The ranger force was worse. Ward politicians, bartenders,
and loafers formed a considerable share of the force. Low salaries—
sixty dollars a month for a man and horse—uncertainty of tenure,
and impossibility of promotion kept good men from entering the ser-

cannot but feel that his stand on forestry matters in Congress was generally
conscientious enough. He was of course an astute politician, and it is said ‘by
employees in the Land Office that while he was commissioner he used his office a
great deal in paying political debts, by giving information, and by advancing
cases out of their regular order, etc.—acts not unlawful perhaps, although often
unfair to the applicants who ‘did not “stand in” (Cong. Ree., Oct. 10, 1893, 2374;
Oct. 12, 1893, 2431; Dec. 7, 1894, 112; Dec. 17, 1894, 366; Apr. 18, 1916, 6395. See
also various references to Hermann in Puter and Stevens, “Looters of the Public
Domain,” particularly pages 59-66.)
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vice. They must fight trespass of all kinds, investigate frauds, report
on the location of settlements, enforce the state game laws, scale
timber, and supervise cutting, and, above all, guard against fire. Able
and competent men were needed; and many of the men employed
merely brought discredit upon the administration and upon the forest
reserve policy.

Early in President Roosevelt’s administration, Secretary of the
Interior Hitchcock gave the forest administration an overhauling,
and in December, 1904, Roosevelt signed an order placing the adminis-
tration under civil service ; but the force which was turned over to the
Forest Service in 1905, when the reserves were transferred to the
Department of Agriculture, was not a very competent body of men.
Immediately after the transfer, Pinchot set about to winnow out the
incapables, and within two or three years the force was greatly
improved ; but the West did not immediately forget the previous state
of affairs. Furthermore, the efficiency of the new administration was
itself a reason for hostility on the part of a certain element in the
West. The officials who lost their positions, the politicians who lost
their influence, the various classes which had profited from the earlier
lax administration, felt no great friendship for the new régime.”

OTHER CAUSES OF WESTERN HOSTILITY

Still other factors contributed to the hostility toward the reserves.
The reservation of lands led to a curtailment of Land Office adver-
tising, and this brought some of the small newspapers into opposition.
The reservation policy also interfered with some of the larger business
interests, and this affected the larger papers, whose attitude was
generally determined by the interests controlling their management.
The reservation of lands also cut into the profits of professmnal land
locators—those who made a business of entering lands in the interest
of timber companies, cattle companies, and speculators generally.

One of the causes for the hostility of western politicians had little
to do with the western people themselves. Some of the western senators
and representatives resented the policy of the President in establishing

70 Forestry and Irrigation, Apr., 1906, 161: Report, Land Office, 1908, 27: Pro-

ceedings, Society of Am. Foresters, Nov., 1905, 43-50: Cong. Rec., Feb. 26, 1909,
3239, 3240; Mar. 12, 1914, 4750.
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reserves without consulting them first. Roosevelt of course saw the
possibility that advance information regarding the establishment of
reserves might be used improperly, and for that reason did not consult
the western politicians as much as politicians like to be consulted.
~ Heyburn and others complained of this apparent “distrust” of the
western men.™

AN EXPRESSION OF THE WESTERN ATTITUDE

It will perhaps be only fair to point out certain elements of sin-
cerity and justice in the western attitude of hostility; and this cannot
be done better than by quoting from a western writer in the North
American Review of November, 1903: “Upon the proclamation of a
forest reserve, which cancels all rights of further entry thereupon
under the general land laws, land holders and mine owners who reside
in the reserved region suddenly find themselves in a new and unex-
pected environment. They are bound hand and foot to strange general
rules and special orders, under formal authority of the Secretary of
the Interior, but administered primarily by bureau and division offi-
cers of the Department of the Interior through local supervisory
officers of several grades, some of whom may be non-resident. No
longer a free agent, as an American citizen should be, the settler is
called upon to submit his avocation and daily acts to the control of
personal authority, exercised without form or force of law. . . . Ina
contest with authority, the settler’s only recourse is to a United States
District Court, and in most of the Western States such recourse can
be had only at a single point, often remote from the settler’s residence.

“True, the settler may surrender possession, including all incre-
ment of value in buildings, irrigation, fences, or other improvements,
in exchange for ‘lieu selections’ of unimproved vacant lands in still
unreserved parts of the public domain, wherein desirable selections
have come to be few and far between. Whatever the increment, the
rate of value per acre of lieu sele