
FEDERAL

LANDS are the source of most of the
water in the 11 coterminous western states, pro-
viding approximately 61 percent of the total

natural runoff occurring in the region. Most ol this
runoff comes from land withdrawn or reserved for
specific purposes. Forest Service and National Park
Service reservations contribute about 88 and 8 per-
cent, respectively, of the runoff from public lands and
more than 59 percent of the total yield from all lands
of those states. Other public lands, such as the vast
acreages administered by the Bureau of Land Man-
agement, do not contribute rnuh to the overall yield
of western streams, but are so situated that they in-
fluence water quality.

The importance of the water yield from public
lands to the economy, present and future, of the
11 western states is clear: Approximately $12.5 bil-
lion has been invested by public and private sources
in water storage facilities, and additional billions
have been invested to irrigate 23 million acres of land
dependent in major part on public land water yields;
about 96 percent of the region's 32 million people
and most of its major cities and metropolitan areas
are dependent in some degree on public land water;
and the virtually entire hydroelectric capacity of 23.6
million kilowatts (as of 1968) is dependent upon
water which originates on public lands.

While water and land use problems are closely,
almost inextricably, interwoven, this Commission is
charged only with recommendations relative to public
land policy.1 Therefore, we have confined our de-
liberations and recommendations to those significant
water matters which have a direct relationship to
public land policy.

First, in the controversial field of Federal-state

'The National Water Commission was created by Con-
gress (Act of September 26, 1968, 82 Stat. 868) to study and
make recommendations concerning broad national water
policy problems, e.g., the Federal water resource develop-
ment programs administered by the Bureau of Reclamation
and the Corps of Engineers.
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water rights, the Commission has examined the legal
basis for the use of surface and underground water
on the public lands in connection with programs for
the disposal or retention and management of the
public lands. Attention has been focused on the im-
plied reservation doctrine of Federal water rights,
which is based on withdrawals of public domain lands
from the operation of some or all of the public land
laws.

Seconds we have reviewed the various watershed
protection and management programs designed to
regulate streaniflow and maintain or improve its
quality or, to a lesser degree, to increase water yield
on the public lands.

Third, we have considered whether due regard is
given to impacts on public land resources and values
in muLti-purpose water project planning and opera-
tion.

Fourth, we have given attention in our chapters on
individual commodities and environmental policy to
those public land programs which may have polluting
effects on public land water, and have made recom-
mendations concerning statutory and administrative
policies designed to prevent or minimize such adverse
effects.

The Implied Reservation Doctrine of Federal Water
Rights

As successor to the sovereigns from which the
United States obtained the vast areas of the western
public domain, the Federal Government by the mid-
19th century possessed complete power over the land
and water of that region. Because the courts have
settled the issue, there is little to be gained in aca-
demic arguments as to whether that power derives
from concepts of "ownership" as distinguished from
"sovereignty": the power is plenary, whatever its
conceptual basis.
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By a series of acts in 1866, 1870, and I877, when
Federal policy stressed the disposition of the public
domain under the homestead, public sale, and other
settlement and disposal laws, Congress provided that
such Federal land disposals would not carry with
them an accompanying water right. Rather, the water
on the public lands was declared open to use, and
property rights to its use were to be obtained under
the laws and customs of the states and territories. As
to lands retained in Federal ownership, there were
none of the public land management programs we
know today requiring water use on Federal lands by
the Federal Government or its agents, e.g., mineral
leasing operations, recreation facility management,
fish and wildlife protection and habitat enhancement,
and so forth. Accordingly, the Federal Government
did not then have to face up to whether it would
comply with state water laws.

By the turn of the century, the Federal Govern-
ment had started reserving public lands from disposi-
tion by setting aside national forests and parks,
creating wildlife refuges, and making large-scale
withdrawals for other purposes. With respect to
the water needs associated with programs on these
lands, the usual practice during the first half
of this century was for permittees, licensees, etc., to
acquire necessary water rights under state law in
accordance with the policy stated in the 1866, 1870,
and 1877 acts. The Federal agencies generally fol-
lowed that same practice for their program needs.

In the 11 western states the predominant water
right system is the law of prior appropriation, which
was adopted as being most suitable to a water-short
region. Under this system prior use establishes
priority of right, and nonuse for prescribed periods
will cause a forfeiture. In times of shortage, uses are
curtailed in inverse order of their priorities. The
riparian law of water rights which prevailed in the
more humid eastern states was rejected as unsuitable.
Its principal vice was that an upstream riparian
owner could do nothing indefinitely while his neigh-
bor downstream put water to use and became de-
pendent thereon, yet at any time the upper riparian
could assert his equal right and destroy or impair
the effort and investment of his neighbor.

An appropriative water right may be acquired only
for a beneficial purpose, and even if the proposed
type of use is beneficial under state law, it must

2 The revelant portions of the acts are codified as 43
U.S.C. § 321, 661 (1964).

The riparian system has three major features, all of
which are the antithesis of the appropriation doctrine. First
water may be used only by a riparian landowner, on riparian
land, and within the natural drainage basin of the stream
from which it is taken. Second, it is neither acquired by use
nor lost by nonuse. Third, it is correlative, in that all users
share shortages ratably.
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usually also be a reasonable use in the light of other
demands for water. While there are diversities
among the water laws of these states, they are gen-
erally consistent in recognizing, by statute or deci-
sion, domestic and municipal purposes, irrigation,
mining, power, and manufacturing, as well as other
similar uses, as beneficial.

Although the decided court cases indicate that
there is no serious problem in obtaining rights for
recreation and fish and wildlife conservation, several
of these states do not expressly specify such uses as
beneficial in their water statutes.

Nearly all state appropriative water laws also
establish a system of preferences under which cer-
tain beneficial uses are preferred over others. In
most of these ii states, domestic, stock-watering, and
municipal uses appear to have preferred status over
irrigation, and irrigation is preferred over all the
remaining uses. Recreation arid fish and wildlife uses
are not preferred uses in these states. This has caused
concern that Federal program needs, particularly for
fish and wildlife, may not be fully served if the Fed-
eral Government must rely on these state laws. How-
ever, while problems for Federal agencies may yet
develop because of state laws relating to beneficial
use or preferences, none has been brought to our
attention.

In nearly 100 years of development, state water
law has achieved a reasonable certainty of results
which has permitted substantial public and private
development in the West. While sometimes neces-
sarily complex, state administrative and judicial pro-
cedures have provided a means to determine security
of rights to the use of water.

However, in 1955, the Supreme Court in the
Pelton Dam decision indicated that the withdrawal
or reservation of Federal lands for specified pur-
poses also reserved rights to use water on such lands,
even though the legislative or executive action made
no mention of water or its use. Under this doctrine
such reserved water rights would carry a priority as of
the date of the reservation or withdrawal of the lands.

Although the possible consequences of the de-
cision that state law need not control the acquisition
of water rights for such "reserved" lands were dis-
turbing to many in the western public land states,
under the facts of the case the Pelton Dam decision
itself did not require infringement of water rights
previously vested under state law. The limits and
impact of the newly enunciated application of the
reservation doctrine were left uncertain. However,
some of the Federal agencies began to rely on this
doctrine for water rights in addition to their custom-
ary compliance with state law.

Federal Power Commission v. Oregon, 349 U. S.
435 (1955).
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Domestic and municipal uses share priority on
water in most Western states.
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In 1963, any lingering doubts about most of the
implications of the reservation doctrine as a source
of water rights were removed in the Supreme Court's
decision in Arizona v. California.5 By analogy to
earlier Indian cases, and in partial reliance on the
Pelton Dam decision, the Court sustained the con-
clusions of its Special Master in that case that certain
reservations of public domain land for particular
purposes, i.e., wildlife refuges, a national forest, and
a national recreation area, carried with them an
"implied" reservation of suthcient unappropriated
water to satisfy the reasonable requirements of those
reservations without regard to the provisions of state
law.

Since then, the Forest Service and the military
departments have indicated that they will no longer
comply with state law in acquiring rights for the use
of water on reserved lands, and will rely on Federal
claims arising out of the reservation or withdrawal of
the public lands they administer. Other Federal agen-
cies, such as the National Park Service, still have a
policy of compliance with state appropriation pro
cedures, but whether this will continue is uncertain.

The result has been apprehension in the western
public land states that the doctrine will have the effect
of disrupting established water right priority systems
and destroying, without compensation, water rights
considered to have vested under state law. More-
over, the uncertainty generated by the doctrine is an
impediment to sound coordinated planning for future
water resources development.

Legislative proposals that Congress either affirm,
abolish, or clarify the reservation doctrine have been
the subject of numerous hearings and discussions
during the last decade, but Congress has taken no
action on the matter. The issue has been one of the
most controversial before the Commission.

The Commission gave much attention to the ques-
tion of whether this controversy might be only a
doctrinal legal argument with little substantive im-
pact. We conclude it has substance.

Although most of the current concern relates to
the doctrine's potential future impact, such potential
impacts could be major.6 This would be particularly
likely on specific streams or systems where water
is now virtually completely appropriated under state
law.

We recommend legislative action to dispel the un-
certainty which the implied reservation doctrine has
produced and to provide the basis for cooperative

5373 U.S. 546 (1963).
6 Even though Federal departments and agencies were

requested to estimate future water needs for the use in our
contract water study, the estimates provided were obviously
rough, not all-encompassing, and, therefore, unconvincing.
We also note that the needs expressed could not be con-
side red as maximums.
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water resources development planning between the
Federal Government and the public land states.

The reservation doctrine has several advantages
for the Federal Government. (1) As reservation
needs develop, uses under it can expand indefinitely
without regard to state water Jaw requirements that
water be put to beneficial use within a reasonable
time. (2) Vast reserves created around the turn of
the century carry advantageous early priority dates
vis-a-vis state-determined priorities. (3) The Federal
Government need not pay any compensation for
divested non-Federal rights initiated after the date
of the withdrawal or reservation, however long the
water may have been beneficially used. (4) The
Federal use need not be "beneficial" under state law
if it is within the scope of the purposes for which the
reservation or withdrawal was created.

While the advantages of the reservation concept
to Federal agencies are apparent, there are problems
which must also be considered from the Federal
standpoint. (1) In Arizona v. California the Master
required some evidence of intent for each land reser-
vation before he would sustain an implied reserva-
tion of water. It is not clear whether such an intent
would be implied for all reservations and with-
drawals, although to date it appears this should
ordinarily be no problem if water is essential to the
express purposes of the reservation. (2) There is
some doubt whether any use will be implied other
than those expressly stated at the time of withdrawal.
(3) It appears that where the purpose of a with-
drawal or reservation is changed, the priority date
of the new use will be the date of the use change and
not that of the earlier use. (4) Without litigation or
agreement it is not possible to determine what the
maximum permissible amount of water would be for
any given use. In Arizona v. California, for example,
the amount allowed for irrigation uses was based on
irrigable acreage and then current Bureau of the
Budget standards of economic feasibility. The effect
of future changes in feasibility standards is uncertain.
(5) It is not clear what the physical relationship of
the reserved land must be to the source of the water
supply, ie., whether a reservation right is available
for land outside the natural watershed of the river
system from which the water would be drawn. (6) It
is not clear whether acquisition of a state appropria-
tive right by the Federal Government or its lessees,
licensees, and permittees has the effect of waiving
any reservation right to additional water for that
particular use. (7) It has not been determined
whether termination of a land withdrawal or reser-
vation also terminates the reserved water right, even
when the particular use continues thereafter.

'n. 5, supra.
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Nearly all power and irrigation storage reservoirs in the West are dependent upon public land water.
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Federal lands provide most of the water for the 11 Western states. Much of it originates as snow, which
nourishes the watershed each spring.

Limitation of Reservation Doctrine

Recommendation 56: The implied reserva-
tion doctrine of water rights for federally
reserved lands should be clarified and
limited by Congress in at least four ways:
(a) amounts of water claimed, both surface
arid underground, should be formally estab-
lished; (b) procedures for contesting each
claim should be provided; (c) water require-
ments for future reservations should be
expressly reserved; and (d) compensation
should be awarded where interference results
with claims valid under state law before the
decision in Arizona v. California.

Although state law appears to be generally ade-
quate as a basis for water rights for uses on reserved
public lands, the reservation doctrine should not be
abrogated. To do so and to require the public land
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agencies to rely solely on state law for the acquisition
of water rights for reserved land uses presents several
problems:

In some states important Federal uses, such
as for recreation or fish and wildlife purposes, are
either not recognized as beneficial uses or have low
preferences vis-a-vis other competing uses.

The implied reservation doctrine provides the
necessary water rights for certain Federal uses and
future needs for which state law has not been com-
plied with for one reason or another. To discard
the reservation doctrine might well place the validity
of those rights in question and inject further uncer-
tainty into this area.

Nevertheless, the implied reservation doctrine as
announced and applied in Arizona v. California S

has created many problems. Numerous unanswered
questions about its scope and impact remain. The

n. 5, supra.
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two most important questions which Congress should
resolve, however, center on (1) the uncertainty
which the doctrine has engendered, and (2) the
equity of holders of water rights vested under state
law, whose rights may be curtailed without compen-
sation through its strict application. Solutions of
these two critical problems will permit reliance on
the reservation doctrine where necessary to assure
adequate Federal water rights for the reserved public
lands, and at the same time minimize disruption to
existing state administrative machinery, promote
more effective water resources planning, and provide
equitable treatment to holders of water rights vested
under state laws. Consequently, we recommend that
Congress take the following legislative actions:

(1) Provide a reasonable period of time within
which Federal land agencies must ascertain and give
public notice of their projected water requirements
for the next 40 years for reserved areas, and forbid
the assertion of a reservation claim for any quantity
or use not included within such public notice.

Some Federal agencies, in particular the Forest
Service, are endeavoring to refine their data on
present uses and future requirements and to provide
such information to state water authorities. However,
there is nothing in the present legal system which
requires this or makes such quantification binding
on the agencies, and they would be free to enlarge
these projections in the future as they deem fit.

Most of the present uncertainties should be re-
moved by requiring a binding quantification and
delineation of Federal claims, particularly such ques-
tions as quantities of water reserved, priority of right,
ESTI5ATEI3 CONTRIOUTION OF PUBLIC LANJDSTO AVFRAGE ANNUAL WATE9 YPEL)
IN THE 11 WESTERN STATES BY WATEB RESOIJECE REUIOIJS
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Public lands are the major source of water in
the West.

permissible purposes and places of use, etc. These
determinations might be made as part of the review
of existing land withdrawals which we recommend
elsewhere in this report, although a shorter time
period for this effort seems desirable. In those cases
where it seems likely that existing uses on reserved
lands will increase to significantly larger estimated
future requirements at a relatively modest rate over
the 40-year period, Congress may wish to provide a
means for the agencies to permit interim use of
reserved water until it is needed for Federal purposes.
This would promote maximum beneficial use of
water and could be done through formal arrange-
ments with the states.

(2) Establish a procedure for admthistrative or
judicial determination of the reasonableness of the
quantity claimed, or the validity of the proposed use
under present law.

This would give an opportunity for timely contest
by present users or appropriate state agencies of the

This dam in the Sierra Nevada mountains is
part of a Southern California Edison Company
hydroelectric development.
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Impounded water, whether natural or man-made, is America's favorite medium for recreation.
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not always possible or feasible. Moreover, the issue
of whether the McCarran Act permits adjudication
only of rights held under state law and not of Federal
reserved rights, as the Department of Justice con-
tends, is now before the United States Supreme
Court.1'

Although we elsewhere recommend that Congress
provide for judicial review of public land decisions
by aggrieved parties, we are not prepared to go that
far with respect to all Federal water right questions.
Not only are the questions more complex, but they
go far beyond this Commission's jurisdiction, since
they usually affect multiple-purpose project devel-
opments having little or no public land connection
and are best dealt with by the National Water Coin-
mission. however, we do recommend provision for
judicial review of at least the limited questions of the
reasonableness of the quantity claimed under the

U.S. v. Cob. Dist, Ct. for Eagle City, 458, P2d 760
(1969), cerl. grrn:ed, 38 U.S. Law Week 3377 (Mar. 30,
1970 No, 1178),

quantity or legality of the use, such as whether the
use is properly implied from the creation of the with-
drawal or reservation. At the present time there is
no procedure for doing this.

There is no effective judicial machinery to permit
the resolution of the many issues raised by the reser-
vation doctrine, even if a case-by-case approach to
its clarification and refinement were desirable, and
we do not believe that it is. Although the United
States is free to initiate such a suit, the doctrine of
sovereign immunity bars such actions by non-Federal
water users or state administrative agencies unless
Congress has consented to such a suit. The McCarran
Act,' which on its face consents to certain kinds of
water adjudications, is an unsatisfactory vehicle for
obtaining definition of Federal reservation claims.
The courts have held that all water users on a river
system must be joined under that Act,10 and this is

'43 U.S.C. § 666 (1964).
10 Miller v. Jennings 243 F. 2d 157 (5th Cir.), cert.

denied, 355 U.S. 827 (1957).



reservation doctrine, its priority date, and the pur-
poses for which the reserved water may be used.

Provide that procedures for creation of future
withdrawals and reservations require, as a condition
to claims of reserved waler rights, a statement of
prospective water requirements and an express reser-
vation of such quantity of unappropriated water.

This would have the effect of requiring an adminis-
trative or legislative review of these claims and sub-
stitution of express water rights reservations for
potential implied claims. Coupled with the previous
recommendation concerning existing reserved rights,
most of the uncertainty generated by the reservation
concept should be eliminated.

Require compensation to be paid where the
utilization of the implied reservation doctrine inter-
feres with uses under water rights vested under stale
law prior to the 1963 decision in Arizona v. Cali-
fornia."

When reliance is placed on Federal water rights
impliedly reserved along with the reservation or with-
drawal of public lands, the effect may be to displace,
without compensation, other non-Federal public and
private uses under water rights acquired under state
Jaw subsequent to the date when the water was im-
pliedly reserved for the Federal lands, but prior to
the date the water was actually put to use by the
Federal agencies. This is the principal vice of the
doctrine from the viewpoint of individual water users.
Prior to the Supreme Court's decision in Arizona v.
California cited above in 1963, no water user could
have been on actual or constructive notice of the
existence of such an "implied" Federal water right.
The same is true of the state administrative agencies,
since as a matter of formal policy and actual practice,
the public land agencies generally adhered to state
law in acquiring water rights for reserved lands prior
to 1963.

As a practical matter, use of the doctrine to cause
actual injury to water rights vested under state law
without compensation has been rare to date, and the
likely future impact is uncertain. However, as a mat-
ter of policy Congress has generally provided in the
Reclamation Act of 1902 12 and the Federal Power
Act of 1920 12 that compensation be provided to
holders of water rights vested under state law when
they are interfered with by projects authorized or
licensed under those two acts. We find no reason for
a different policy where public land programs are
involved. As a matter of fairness and equity, it is
appropriate to compensate holders of vested state
water rights whose uses are curtailed through Fed-
eral reliance on the implied reservation doctrine.
We believe that the potential costs to the Federal

1243 U.S.C. §1371 et seq. (1964).
1316 U.S.C. §1791-825 (1964).

Government would be relatively low. In any event,
the social costs of displacing existing uses for the
benefit of national programs should be borne by the
Federal taxpayers, and not by the affected individual
users.

Watershed Protection and Management

The statutory directives dealing with watershed
protection and management are very general and
concerned primarily with flood control. As practiced
by the Federal agencies, primarily the Bureau of
Land Management and the Forest Service, the prin-
cipal watershed programs consist of various practices
designed to control erosion, floodwater, and sediment
damages on the public land watersheds. The princi-
pal techniques employed are usually designed to
effect soil stabilization and increase grass cover, and
are often integral parts of range management pro-
grams which benefit domestic livestock and wildlife.
The effect of these programs generally is to stabilize
or decrease water yield.

Another watershed management program, largely
experimental, carried out by the Forest Service in
recent years is designed to increase water yield
through various manipulative techniques, e.g., clear-
cutting of forested areas, manipulation of snow packs,
etc.

No priorities for various program objectives exist
and, to a certain extent, they are conflicting. For
example, planting vegetation to control erosion usu-
ally results in decreased runoff into streams because
of increased consumption of water by plants. Simi-
larly, clear-cutting of forests to increase water yield
generally produces erosion problems.

It is usually assumed that it is in the public interest
for these agencies to employ various practices to
conserve their watersheds. However, there is little
evidence to indicate whether the various programs
are producing any net benefits, e.g., whether the
improved quality of water made available through
decreased sediment loads exceeds the value of the
water consumed by the soil stabilizing vegetation, and
what the unit costs of any benefits might be.

Reported expenditures by Federal agencies for
watershed conservation practices (admittedly very
rough estimates) have been at the rate of about
$.02 per acre per year on all public land watersheds
in the 11 western states. Federal assistance for similar
practices on all privately owned lands in the same
states has also been about $.02 per acre per year
during the same period. When the private matching
funds are added, the expenditures are twice as much
per acre as those on public lands. Even at the actual
spending rate reported by the agencies, it will take
100-200 years to accomplish the watershed conser-
vation measures reported to be needed on Forest
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Service and National Park Service units, which yield
about 96 percent of all water from public lands.

It has been shown that, on the average, 58 per-
cent of all major stream sediment loads in the 11
western states are contributed by public lands. Most
of these high sediment-yielding lands are managed
by the Bureau of Land Management, which reported
that $298 million are presently needed to correct
this condition. At the past rate of expenditure it
would take 60 years to achieve that goal.

Stream sediment loads reduce reservoir storage
capacity, in addition to affecting fish habitat, munici-
pal water supplies, and irrigated crops. Practically
all power and irrigation storage reservoirs in the
ii western states are highly dependent upon public
land water. The Water Resources Council has re-
ported that at the present rate of silt deposition, the
reduction in storage capacity of all reservoirs in the
Nation totals about one million acre-feet per year.14
The 690 reservoirs in the Ii western states, with an
aggregate capacity of 207.5 million acre-feet, involve
an investment of some $12.5 billion. The efficiency

Water Resources Council. The Nation's Water Resource
5-5--4 (1968).

In the absence of erosion-control measures, water seeks

I
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and investment in these water storage facilities will
be substantially reduced in the future if the present
sedimentation rate continues.

Watershed Protection
Recommendation 57: Congress should re-
quire the public land management agencies
to submit a comprehensive report describ-
ing: (1) the objectives of current watershed
protection and management programs; (2)
the actual practices carried on under these
programs; and (3) the demonstrated effect
of such practices on the program objectives.
Based on such information, Congress should
establish specific goals for watershed pro-
tection and management, provide for prefer-
ence among them, and commit adequate
funds to achieve them.

Statutory and administrative objectives of water-
shed protection and management practices are gen-
erally uncertain and often conflicting; programs and
practices thereunder are diverse and of unequal

its own level without hindrance, sometimes via gullies anc
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application; effects of the various practices are not
presently demonstrable in many cases; and the level
of expenditure appears generally inadequate to
achieve even minimal objectives within a reasonable
time.

If comprehensive data were provided pursuant to
statutory directive, as we recommend, Congress
should be able to establish realistic goals arid priori-
ties for watershed protection and management pro-
grams before it commits any substantial funds to
broaden existing programs or initiate new ones.
Since the Forest Service has extensive experimental
research programs underway with respect to increas-
ing water yield and the Bureau of Land Management
has just instituted a comprehensive watershed evalu-
ation study designed to obtain the answers to some of
these questions, the agencies should be able to
report rather promptly. Congress should then be able
to provide guidelines to the agencies on fundamental
questions such as (1) under what conditions, if any,
preference should be given to watershed management
programs and expenditures designed to increase
water yields rather than provide strict maintenance
or improvement of present watershed conditions;

sometimes cascading downhill in wide, shallow streams.

and (2) whether reduction of stream siltation from
high silt-producing lands should take precedence
over any or all other uses in certain regions.

Retention arid Acquisition

Recommendation 58: "Watershed protection"
should in specified, limited cases be: (1) a
reason for retaining lands in Federal owner-
ship; and (2) justification for land acquisi-
tion.

One of the reasons for the establishment of the
national forests, as stated in the Organic Act of
1897, was "for the purpose of securing favorable
conditions of water flows." 15 The same rationale was
reflected in the Weeks Act of 1911, which authorized
the acquisition by the Secretary of Agriculture of
private "forested, cut-over, or denuded lands within
the watersheds of navigable streams as in his judg-
ment may be necessary to the regulation of the flow
of navigable streams."

The Multiple Use-Sustained Yield Act of 1960
recognized that the national forests were to be ad-
ministered, inter alia, for "watershed" purposes, but
whether this directive embodied only the earlier em-
phasis on stream flow regulation (with its "naviga-
tion" justification) or contemplated broader pur-
poses is unclear.

With respect to BLM lands, the Classification and
Multiple Use Act of 1964 lists "watershed protec-
tion" as one of the land management purposes when
lands are classified for retention in Federal owner-
ship.

The assumption underlying congressional policies
for acquisition of private lands for "watershed pro-
tection" apparently was that Federal ownership
would result generally in management practices and
investments that had not been, nor were likely to be,
undertaken by private landowners. However, the
dereliction of the private sector with respect to water-
shed protection, which characterized the early part
of the century, appears to have been largely super-
seded by improved watershed protection practices
backed by state and Federal technical and ñ.nancial
assistance. Today, therefore, substantially identical
watershed protection and management practices are
conducted on both public and private lands.

Expenditures on private lands in the 11 western
states, under watershed protection programs devel-
oped over the last 40 years, exceed the level of simi-
lar expenditures on public lands. Several reasons

' 16 U.S.C. § 475 (1964).
16 U.S.C. § 515 (1964).

17 16 U.S.C. §1 528-531 (1964).
18 43 u.s.c. § 1411-1418 (1964), as amended, (S"pp.

IV 1969).
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may account for this development. The early part of
this century found cutover private forests, as well as
large areas of nonforested land, contributing uncon-
trolled runoff and silt which aggravated flood condi-
tions. However, as indicated above, watershed pro-
tection and soil stabilization programs, partly under
the aegis of Federal ñnancial and technical assistance,
have since taken place.

If public lands are acquired or retained in Federal
ownership for one or more other purposes, good
husbandry dictates that management should provide
a high level of protection for recognized watershed
values, in any event, critical watershed lands, desig-
nated or classified as such, must be retained in
Federal ownership. Since watershed management
practices are generally of equal quality on Federal
and non-Federal lands, it is unnecessary to retain
public land solely for watershed purposes, if it is not
critical watershed land and if the land is chiefly
valuable for a purpose for which we recommend dis-
posal elsewhere in this report.

There is little justification for using "water-
shed protection" as a general ground for land
acquisition. While individual land ownerships may
present particular problems, other state or Federal
zoning or control devices are available to deal with
them. Therefore, Federal land acquisition as a domi-
nant control technique is not necessary. Accordingly,
we recommend that the authority conferred on the
Secretary of Agriculture to acquire lands for water-
shed protection, as quoted above, should be restricted
to critical watershed lands within the exterior bound-
aries of existing national forests. The adoption of this
recommendation, of course, would preclude the
establishment of new national forests solely for
watershed protection.

Water Resource Development Project Impacts

The Federal water resource development projects
constructed by the Bureau of Reclamation and the
Corps of Engineers, and the non-Federal projects
licensed by the Federal Power Commission, have
important impacts on public land uses and values.
However, the basic statutory chatters for the Bureau
and Corps' programs are keyed almost exclusively
to water resource development goals and objectives.
The Federal Power Commission's authority is slightly
broader, authorizing the licensing of projects which,
in the judgment of the Commission, "will be best
adapted to a comprehensive plan for improving or
developing a waterway or waterways for the use or
benefit of interstate or foreign commerce; for the
improvement and utilization of water power develop-
ment; and for other beneficial public uses, including

recreational purposes." 19 The latter phrase has been
interpreted to include "conservation of natural re-
sources, the maintenance of natural beauty, and the
preservation of historic sites." 20

Although none of the relevant statutory directives
expressly direct the consideration of project impact
on all public land values, the Water Resources Plan-
ning Act of 1965 declares congressional policy "to
encourage the conservation, development, and
utilization of water and related land resources of the

10 16 U.S.C. § 803(a) (1964).
20 Scenic Hudson Pres. Conf. v. FPC, 354 F.2d. 608, 614

(2d Cit 1965), ce,-t. denied, 384 U.S. 941 (1966).

A forest lake in summer.
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United States on a comprehensive and coordinated
basis." 21 Moreover, the agencies, as a matter of prac-
tice, generally take such land impacts into considera-
tion.

Further, the recent National Environmental Policy
Act, which we discuss in Chapter Four, contains
directives to all Federal agencies concerning planning
requirements for "major Federal actions significantly
affecting the quality of the human environment"
which will clearly have a broad impact on future
water resource development project planning. Never-
theless, we believe it desirable to make specific
recommendations concerning the consideration of
water project impacts on public land values.

As to wildlife resources, the Fish and Wildlife
Coordination Act 22 requires the Corps of Engineers,
Bureau of Reclamation, and Federal Power Commis-
sion to "consult with the United States Fish and Wild-
life Service, Department of the Interior, and with the
head of the agency exercising administration over
the wildlife resources of the particular state wherein
the impoundment, diversion, or other control facility
is to be constructed, with a view to the conservation
of wildlife resources by preventing loss of and dam-
age to such resources, as well as providing for the
development and improvement thereof in connection
with such water resource development."

Resulting reports and recommendations of the
Secretary and the state agency must be made a part
of the report upon which the project is to be justified
and given "full consideration." However, final de-
cision is left to the construction or licensing agency
by providing that "the project plan shall include such
justifiable means and measures for wildlife purposes
as the agency finds should be adopted to obtain maxi-
mum overall project benefits."

With respect to Bureau and Corps' projects, there
are no general statutory guidelines, similar to the Fish
and Wildlife Coordination Act,22 dealing with the
question of how the adverse impact of darns and res-
ervoirs on other public land values are to be taken
into account. However, as a general proposition,
there is coordination between the construction agen-
cies and the public land management agencies in the
preliminary planning stages. Recently, this has taken
the form of "impact studies" carried out by the
Bureau of Land Management and the Forest Service
in response to particular project proposals submitted
by the construction agencies.

To the extent that conflicts between the proposed
project and public land values are not resolved
within the Department of the Interior or at the
Bureau of the Budget, they are dealt with on an

21 42 U.S.C. §11962-1962 (Siipp. IV, 1969).
22 16 u.s.c. § 662a (1964).
28 16 U.S.C. §1 661-666c (1964).
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individual project basis by Congress in the legislative
authorization process.

The Federal Power Act authorizes the Federal
Power Commission to issue licenses for hydroelectric
projects "upon any part of the public lands and res-
ervations of the United States." 24 As to reservations
of lands for particular purposes, however, the Act
further provides that "licenses shall be issued within
any reservation only after a finding by the Cornniis-
sion that the license not interfere or be inconsistent
with the purpose for which such reservation was
created or acquired, and shall be subject to and
contain such conditions as the Secretary of the de-
partment under whose supervision such reservation
falls shall deem necessary for the adequate protec-
tion and utilization of such reservations." 25

Under this approach, the Federal Power Commis-
sion is given the ultimate authority to decide whether
a project having an impact on a Federal reservation
shall be licensed, presumably even over the holding
agency's objection (the role fulfilled by Congress for
Bureau and Corps' projects), although the Commis-
sion must include such conditions in the license as
the holding agency considers necessary.

Recognition of Public Land Values

Recommendation 59: Congress should re-

quire federally authorized water development
projects on public lands to be planned and
managed to give due regard to other values
of the public lands.

As pressures on the public lands increase, it be-
comes more important that greater consideration be
given to the impact of water resource development
projects on other public land values. Scarcely a
project has been proposed to Congress or the Fed-
eral Power Commission in recent years which has
not generated significant controversy because of its
impact on public land values, e.g., Bridge and Marble
Canyon Dams on the Colorado, High Mountain
Sheep Dam on the Middle Snake, and Rampart Dam
in Alaska, to mention only a few. Where Congress
authorizes particular projects, as with Bureau and
Corps' programs, it should be fully advised of public
land impacts that would be caused by a proposed
project, and the steps proposed to deal with them,
along the lines of the Fish and Wildlife Coordination
Act.

Consequently, we recommend that Congress ex-
pressly provide that public land impacts be consid-
ered by the Bureau of Reclamation and the Corps of
Engineers in planning and carrying out their pro-
grams, and require that project justification reports

24 16 U.S.C. § 797(e) (1964).
25 Ibid.



submitted to Congress by those agencies clearly
identify all potential project impacts on other public
land values and contain express findings and recoin-
mendations with respect to such impacts. This would
generally extend the principles and procedures of the
Fish and Wildlife Coordination Act to the con-
sideration of land values other than wildlife.

Similarly, the Federal Power Act should be
amended to (1) make it clear that public land values
are to be considered in determining whether a pro j-
ect "will be best adapted to a comprehensive plan"

for river basin development, and (2) require findings
by the Commission and the inclusion of conditions
designed to protect all important public land values,
not just those on reserved lands. This would give a
clear statutory directive for what appears to be the
FPC's administrative and judicial construction of
the FPC's licensing responsibilities. Procedurally, it
would require specific findings and conditions de-
signed to identify and protect all speciai public land
values, whether on reserved lands or the public
domain.
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FISH
AND WILDLIFE on the public lands, both

game and nongame species, constitute an irn-
portant national resource. Although about

37,000,000 hunting and fishing licenses, applying to
public and private lands alike, were sold in the
United States in 1967, the fish and wildlife on the
public lands have great significance and meaning
beyond that form of recreation.

Millions of people enjoy photographing wildlife,
or observing and enjoying birds and animals as a
part of their camping, hiking, picnicking or other
outdoor activity. The importance of these noncon-
sumptive values will increase in the future.

In addition to reviewing the policies, laws, prac-
tices, and procedures applicable to lands adminis-
tered by the traditional public laud management
agencies, the Commission was specifically charged to
give equal attention to the Fish and Wildlife Refuge
and Game Range System. There are 26.6 million
acres of land under the jurisdiction of the Fish and
Wildlife Service of the Department of the Interior.1
Over 17 million acres of those lands are set aside
and administered primarily for resident game species,
with which our review is primarily concerned. The
other nine million acres are largely in migratory
bird refuges. Policies and programs of the United
States under the Migratory Bird Treaty Act 2 were
not considered, since Federal land ownership is
of minor importance to development. However,
policies applicable to resident wildlife on the Federal
refuge lands established in support of the Migratory
Bird program are included in this chapter. Our re-
view focused on those states where public lands make
up a sizable part of the wildlife habitat. Almost all
of Alaska's 365 million acres of land are wildlife

1 Of the total acreage, 23,2 million acres is public domain
land and 3.1 million acres acquired.

2 16 U.S.C. § 703-711 (1964).

Fish and
Wildlife
Reso u rces

CHAPTER NINE

habitat of one kind or another, and 348 million acres
of this area are still in Federal ownership. Some of
the largest caribou and moose herds in North Amer-
ica use the public lands in Alaska. The marshes and
muskeg and the river deltas of Alaska are the sum-
mer nesting areas for millions of North America's
migratory waterfowl. The streams and rivers that
flow to the sea are the spawning runs for much of the
North Pacific salmon fishery.

In the lower 48 states, we concentrated on 20
States where public land constitutes 6 percent or
more of the area. This inclnded the eleven most
western coterminous states where over 90 percent
of the public lands (excluding Alaska) are located.
Of the Federal land in those 20 states, 315 million
acres are classed as big game habitat. These lands
provide the principal habitat for between 40 and
48 percent of the big game populations in those
states. Nearly all of the elk, bighom sheep, mountain
goat, moose, and wild turkey in these states are
primarily dependent on the public lands.3 At the
same time, the lakes, streams, and rivers on Federal
lands account for 45 percent of the cold and warm
water fish habitat on the West Coast, 71 percent in
the Mountain States, and 15 percent in the Eastern
States.4

The Commission finds that Federal land policy in
this field is generally unclear. Greater emphasis needs
to be given fish and wildlife values in allocating
public lands to various uses in order to assure that
fish and wildlife resources receive equal consideration
in public land administration. While great attention
has been given to fish and wildlife policy, the failure

In 1966 about 8 percent of all game and 35 percent of
the big game taken in the United States came from these
lands.

Colorado State University, Fish and Wildlife Resources
on the Public Liuids, Ch. V. PLLRC Study Report, 1969.
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to relate that policy to public land policy is rooted in
the divided jurisdiction of Congressional Committees.
The recommendation we make in Chapter Twenty
would eliminate the division and permit the two poli-
cies to be considered at the same time.

There are jurisdictional uncertainties between the
states and the Federal Government that must be clan-
tied before a good foundation for realization of the
fish and wildlife potential of the public lands is
established. In addition, a number of special prob-
lems require policy changes to bring the interests in-
volved into better balance.

Clarification of Federal and State Authority
Recommendation 60: Federal officials should
be given clear statutory authority for final
land use decisions that affect fish and wildS
life habitat or populations on the public
lands. But they should not take action in-
consistent with state harvesting regulations
except upon a finding of overriding national
need after adequate notice to, and full con
sultation with, the states.

Under their general police powers, the states have
traditionally regulated the taking and transport of
fish and wildlife within their borders. Resting on well
established law, such police powers have extended
to the regulation of harvesting game on the public
lands in the absence of conflicting Federal legislation.
Equally well established, however, is the power of
Congress to provide for the use and protection of its
own public lands. In cases of conflict between the
objectives of the two sovereigns, the supremacy
clause (Article VI, clause 2) of the United States
Constitution precludes state control over authorized
Federal activity in furtherance of its public land
programs

Historically, the states have regulated the game
population, and the Federal Government has man-
aged the habitat. Conflicts have been few, and have
generally been confined to situations where the Fed-
eral agencies have harvested game in disregard of
state laws in order to protect public land values under
their jurisdiction. The Supreme Court has sustained
such Federal action.

Increasingly, however, the line between the tradi-
tional functions has become shadowy. Since effective
wildlife population management involves some de-
gree of habitat management, the states are becoming
increasingly concerned with programs of habitat
management and with the effect of other public land
activities on wildlife habitat. Nearly all states have
developed programs to increase populations of fish

Hunt v. United States, 278 U. S. 96 (1928).
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and wildlife, to control populations of wild animals
to prevent them from increasing to the extent that
the natural food supply cannot support them; and
to limit undesirable species of fish and animals. Some
of this work takes the form of manipulating the
habitat, and all of it is affected by existing habitat
conditions.

Similarly, the Federal land managing agencies have
developed policies and programs of their own on the
lands they administer. Much of the habitat work they
do on public land is the same kind of work that the
states do or would like to do, and much of it is done
cooperatively with the states. Other public land pro-
grams, such as timber production and harvesting and
providing for use of grazing resources by livestock,
affect the vegetative resources that also make up the
wildlife habitat. In turn, wildlife population control
in many cases is necessary to protect other public
land resources and values.

Although the legitimate interests of both the state
and Federal fish and wildlife programs have been on
a theoretical collision course, ad.ministrative restraint
and cooperation have generally managed to avoid
major confrontations. However, in 1964 art opinion
by the Solicitor of the Interior Department declared
that "regulation of the wildlife populations on
federally owned land is an appropriate and neces-
sary function of the Federal Government when the
regulations are designed to protect and conserve the
wildlife as well as the land," and concluded that
"this authority is superior to that of a state." 6

The Supreme Court has not yet ruled on the matter
of Federal harvesting in conifict with state law, except
in cases where necessary to "protect" Federal lands.
However, the Solicitor's opinion has been reinforced
by a recent Federal Court of Appeals decision
sustaining the killing of deer by Federal officials,
without obtaining state licenses, as part of an ex-
perimental program on the Carlsbad Caverns Na-
tional Park in New Mexico,7

Although the paramount legislative authority with
respect to all public lands is in Congress, it thus far
has only provided clear legislative support for Federal
agency harvesting regulation that is inconsistent with
state law in connection with the wildlife refuge
system and the national parks. We see the legitimate
issues here as being whether the states should be given
controlling decisional authority with respect to some
aspects of public land management and, if not, how
they can play an important role along with the Fed-
eral agencies on public lands. The matters in question
concern the setting of wildlife production goals on the
public lands; habitat protection and enhancement
programs; setting harvesting regulations; and licens-

71 Interior Dec. 469, 473, 476 (December 1, 1964).
New Mexico State Game Commission v. Udall, 410

F. 24 1197 (10th Cir. 1969), cert. denied 396 U. S. 961.



ing hunters and fishermen in a manner that is con-
sistent with the goals that are established.

We are convinced that this matter has developed
into a major controversy because of the present lack
of clear and meaningful goals in Federal law (which
we recommend later in this chapter) for the manage-
ment of public lands for fish and wildlife purposes.

Consequently, we recommend that the states gen-
erally should continue to exercise their traditional
authority to license the taking and transport of game
and to set season and bag limits. But we recommend
also that the Federal agencies should be given clear
authority, subject to fullest consultation with the
state and careful consideration of the state's view-
point, to carry out the following actions, even when
inconsistent with state regulations, where it is neces-
sary to accomplish clearly authorized land manage-
ment objectives:

The establishment of more restrictive harvest
regulations applicable to public lands, in order to
prevent depletion of fish and wildlife on Federal
lands or to prevent disturbances of species that are
not being hunted.

The regulation of the location, time, and dura-
tion of entry and use of the public lands by hunters
and fishermen, in order to protect public land re-
sources and the interests of other users, to control
hunter density and dispersions in the interests of
safety, and to direct harvest pressures where they
are most needed.

The modification of public land fish and wild-
life habitat either for the benefit of fish and wildlife
or, where necessary, for other multiple use land
management responsibilities.

The determination and manipulation of popu-
lations and species to be produced on the public lands
where significant impacts on the ecosystem are
involved.

The harvesting of fish arid wildlife where
necessary to protect public land resources and values
or the future food supply of the animals themselves,

Federal-State Cooperative Agreements

Recommendation 61: Formal statewide Co.
operative agreements should be used to
coordinate public land fish and wildlife pro-
grams with the states.

Jn Chapter Three on planning, we stress the need
for greater coordination with state and local govern-
ments. Our study indicates that there already exists a
comparatively high degree of coordination with re-
spect to fish and wildlife matters. But we believe that
this coordination needs to be regularized and made
uniform, and that close working relationships should
be developed to implement the greater emphasis that

we recommend for fish and wildlife management
programs on the public lands.

At present there are at the local level numerous
cooperative arrangements, both formal and informal,
between the states and the public land agencies. But
these arrangements generally require the states to
work separately with each agency, or with less than
all of them that should be involved, even when a
joint Federal effort is arranged.

We suggest that a Federal-state fish and resident
wildlife coordinating committee be established in
each state, composed of members from all public land
agencies £md representatives of the Governor or

The licensing of hunters by states is a tradition
that should be continued.

interested state agencies. Functions of the committee
would include:

Coordination of habitat and population plan-
ning, including the identification, designation, and
management of important wildlife habitat support
areas.

Development of plans and proposals recom-
mending special seasons and supervised hunts on
Federal lands to achieve production goals and protect
public land resources.

Development and recommendation of uni-
form standards for wildlife habitat classification,
evaluation, and carrying capacity determination.
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(4) Conduct of public meetings to obtain citizen
views on significant fish and wildlife actions contem-
plated for Federal lands within the state.

The Definition of Management Goals
Fecommendation 62: The objectives to be
served in the management of fish and resi-
dent wildlife resources, and providing for
their use on all classes of Federal public
lands, should be clearly defined by statute.

The traditional jurisdiction of the states over the
taking and transport of fish and wildlife, coupled with
divided Congressional Committee jurisdiction re-
ferred to above, has resulted ill the absence of Federal
legislation enunciating wildlife management objec-
tives for the public lands administered by the Forest
Service and Bureau of Land Management for multiple
use purposes. We believe this has at times heightened
the disputes over jurisdiction between the states and
Federal land administering agencies; and it has made
Federal administrators reluctant to institute broader
positive programs for fish and wildlife on public
lands.

Except for statutory recognition of fish and wildlife
as a purpose of sustained yield management in the
19608 and 1964 multiple use acts,9 there is no statu-
tory guidance as to the purposes to be served or how
resources are to be allocated for fish and wildlife on
the lands to which these acts apply. The Federal
Government has a responsibility to make provision
for protecting, maintaining, and enhancing fish and
wildlife values on its lands generally because of the
importance of those values as part of the natural
environment, over and above their value for hunting,
fishing, and other recreational purposes.

Protection and propagation of rare and endangered
species of wildlife should be given a preference over
other uses of public lands. The Federal Government
formally assumed a national responsibility for pro-
tecting rare or endangered species of native fish and
wildlife in the Endangered Species Act of 1966,l
While this act was not designed primarily for the
public lands, we believe its intent should be specif-
ically adopted as one of the defined goals of public
land management. Some areas of public lands have
already been set aside to protect disappearing species,
such as the California condor and the Kirtland
warbler. Where certain areas of public lands are the
only or best habitat of species that may be threatened
with extinction, other uses of the land and resources
should be foregone or restricted in the interest of
protecting them.

8 16 U.S.C. §1 528-531 (1964).
943 U.s_c. §11411-1418 (1964), as amended, (Supp. IV,

1969).
10 16 U.S.C. § 668aa et seq. (Supp. V, 1970).
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We believe that some provision should also be
made to give recognition to species other than those
considered to be "native". This would provide a
statutory basis to afford appropriate protection and
management for such animals as wild horses and
burros and imported species such as pheasants.

Following preference to rare and endangered
species, preference should be given to the support of
those species for which the public lands provide a
critical or significant portion of the habitat. Public
lands make up the principal habitat for a large
proportion and, in some instances, nearly the entire
population, of some species of wild animals and
fish. As mentioned before, mountain goats and sheep,
moose, elk, wild turkey, and caribou depend heavily
on the public land habitat year-round. Some species
use public lands for critical summer or winter feeding
or nesting areas. The Commission believes preference
should be afforded species in this category in allocat-
ing public land resources, and in considering the
extent to which other uses should be permitted or
constraints be imposed on them for the benefit of
fish and wildlife.

Game and non game species of resident wildlife
should be given equal attention in the administralion
of public lands. The Commission is concerned over
the lack of attention given nongame species of wildlife
in public land management generally, and in provid-
ing for public land use by people for purposes associ-
ated with the appreciation and enjoyment of such
species. With few exceptions.and most of these
have to do with nongame species considered to be in
danger of extinctionthe Federal land administering
agencies devote relatively little resource management
effort or attention to birds, mammals, and reptiles in
this category. We believe the resulting imbalance
in resource management policy must be redressed.
Hunting, fishing, and other forms of use and enjoy-
ment of resident wildlife and fish should be given
equal consideration in Federal public land programs,
along with other uses of the public lands. The United
States should make its lands available to people for
fish and wildlife use purposes under explicit manage-
ment policies and programs with provision for pro-
tection of other uses.

Fish and wildlife populations should be maintained
at levels in consonance with the ability of the habitat
to support them, including, where appropriate and
necessary, stocking streams with fish. Public land
vegetation should be managed so as to sustain wildlife
population levels without artificial feeding, and,
conversely, reduction programs must be instituted in
case of overpopulation. These guidelines are essential
for public land management programs in determining
when wildlife populations are exceeding the carrying
capacity of the land, and thereby encroaching on
other values of the lands, and for allocating resources



to wildlife. There are no statutory guidelines of this
type at present. Public land fish and wildlife manage-
ment has not generally been carried on intensively
enough to require that determinations of desired
stocking levels be explicitly made for most species.
We believe this will become increasingly necessary
if fish and wildlife are to be properly considered in
the growing competition for public land resources.

At the same time, we recognize the importance of
fish and wildlife to outdoor recreation. We have
concluded that the stocking of fish in streams and
lakes on the public lands is consistent with our con-
cept of a balance between wildlife and its habitat.

Stocking may be necessary particularly in national
parks and other heavily used areas where fishing
pressure is high.

Public lands and waters should be classified for
hunting, fishing, and nonconsumptive forms of wild-
life use. More intensive use of public lands for these
and related uses will require specific identification of
areas where these uses are provided for and are
intended to take place. Such classification will be an
integral part of the comprehensive land use planning
that we recommend in Chapter Three for all public
lands in the future.

Public lands generally should be open to hunting

Nonconsumptive forms of wildlife recreation,
such as bird watching and photography, are
growing iii popuFarity and deserve more con-
sideration by public land managers. Non-game
species (like the badger at left) should be
afforded equal treatment with game species
in public land management.
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Preferential use of the public lands should be
accorded disappearing species such as the
bald eagle (far right), black-footed ferret
(above), peregrine falcon (right), and the
whooping crane (top photo).
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Some big game species depend heavily on
public land habitat in most western states.

and fishing unless expressly prohibited by statute.
While there is no controversy with regard to fishing,
there has been substantial dispute over the general
policy regarding the hunting of resident game on
some classes of public lands. National forests and
lands administered by the Bureau of Land Manage-
ment are generally open to hunting, and we recom-
mend that, barring overriding considerations, all such
lands should be open for hunting. This is not the
case with regard to other classes of public lands as
discussed below.

To the extent possible, public hunting and fishing
should be employed on multiple use public lands as
the normal method to harvest or remove excess fish
and wildlife that are not reduced by naturalprocesses.
However, if public hunting fails, Federal personnel
should be utilized to achieve desired wildlife popula-
tion, levels. One of the objectives of maintaining and
developing healthy populations of fish and wildlife on
the public lands, and of carrying those populations
at or near maximum levels permitted by natural
habitat conditions, is to provide the recreation oppor-
tunity they afford through hunting and fishing.

7%

"9/

Land management policy should support this
objective by permitting maximum use and availability
of the public lands wherever population excesses
occur. Moreover, that management effort should in
fact be directed at producing excesses of game species
to provide the recreation opportunities they afford at
a sustained level from year to year.

By statute, the national parks and monuments are
generally closed to public hunting. One of the major
purposes of park administration is to protect and
preserve the wildlife and fish for public enjoyment
and appreciation. The Commission considered the
possibility that, through joint Federal-state arrange-
ments, carefully supervised public hunting could be
permitted in the parks during off season in order to
remove population surpluses that occur at times.
We rejected this proposition on the grounds that
public hunting in the parks is inconsistent with park
purposes and objectives. When reduction of wildlife
is required, it can and should be accomplished by
Federal personnel in accordance with a program to
achieve desired results in a particular park. Migratory
bird refuges, which are open to hunting, have the
same problems, but for difierent reasons. Accord-
ingly, if the states involved are unwilling to establish
"special" seasons, we suggest the same solution as for
the overproduction of wildlife, i.e., reduction by
Federal personnel.

Public lands used for military purposes are iii
many cases closed to the general public for hunting
purposes. Military personnel, on the other hand, are
frequently permitted to hunt on such lands. While the
Commission is aware of the need for security control
over the entry and use of these properties, and also
of the fact that any use of these lands must at certain
times and for certain periods be prohibited, we believe
that the exclusion of the general public, when military
personnel ho'we general permission to hunt on these
installations, is inequitable when military security or
dangerous conditions are not involved. Similarly,
all other public land areas that are closed to fishing
and hunting because of the nature of Federal activi-
ties should be reviewed and, wherever possible,
opened to the public under such controls as may be
required.

Operational Guidelines

Recommendation 63: Statutory guidelines are
required for minimizing conflicts between
fish and wildlife and other public land uses
and values.

A number of basic issues in public land policy
concerning fish and wildlife point to the need for a
clear statutory framework of guidelines to assure
that these values and uses are given proper con-
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Lack ol sufficient food supply to accommodate growing animal populations results in mass die-off.

sideration in day-to-day operational decisions. We
believe such guidelines are an essential supplement
to our recommended policy objectives for fish and
wildlife on the public lands and that they should be
included in statutory declarations of management
policy.

The guidelines recommended below have been
developed and framed primarily with the lands
administered by the Forest Service and the Bureau
of Land Management in mind. The general availa-
bility of these lands for various uses requires effective
guidelines for allocating and managing them for each
use. Some of the guidelines are, however, equally
applicable to lands administered by the National
Park Service, the Bureau of Sport Fisheries and Wild-
life, and other classes of Federal lands administered
for special purposes.

We believe guidelines are necessary for two major
categories of policy: habitat management, and fish
and wildlife protection and population control.

With regard to habitat management, we re-com-
mend that all public land uses and management
practices that affect vegetative cover and surface
water should, to the extent possible, be conducted
in a manner designed to leave a quality habitat
essentially unchanged in its overall capability for

supporting fish and wildlife. We believe it is necessary
to establish a habitat condition standard to assure
continuous attention to the effect of such uses as
livestock grazing, some forms of outdoor recreation,
timber harvesting, mineral development, and road
construction on. the capability of the habitat affected
to sustain dependent wildlife and fish species at
appropriate stocking levels.

The guideline we recommend is a "no avoidable
deterioration" standard. While this standard may be
difficult to attain in some circumstances, we believe
it is possible to adjust construction, logging, mining,
and livestock use methods to achieve it under most
conditions. The standard also provides a basis upon
which mitigation or corrective work to recondition
the habitat may be measured. Adoption of this guide-
line would not preclude habitat enhancement pro-
grams. It is merely a basis for preventing habitat
deterioration.

All improvements installed on or across the public
lands must be constructed in a manner to minimize
the impact, so far as practicable, on normal fish and
wildlife migration patterns, if some adverse impact
is unavoidable, then it should be mitigated by. corn-
pensatory actions elsewhere. This would extend the
principle that has been applied to Federal water
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One of the objectives in maintaining a good
habitat for fish and widIife on the public
lands is to provide opportunities for fishing
and hunting.
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resource development projects. A number of issues
brought to our attention involved the impact of other
structural works on fish and wildlife migration
patterns. These included the effect of range livestock
fences and pipeline construction on the movement
of wildlife. In addition, several of our studies pointed
up the adverse impact that highway construction has
on fish and wildlife movement patterns.

Portions of key public land fish and wildlife habitat
destroyed or modified by other land uses or land
development practices should be replaced in kind or
with substitute resource equivalents. Some resource
uses and developments ullavoidably destroy, while
others improve, the habitat conditions. Still others
destroy the habitat for some species, but improve it
for others. This is a guideline for mitigation of the
possible adverse effects of such activities as water
project construction, highway construction, land
clearing and brush killing, timber harvesting, over-
grazing, and intensive recreation use. It provides a
basis for both corrective action and for imposing
operating constraints to minimize the degree of habitat
destruction. Corrective action could involve alloca-
tion of nearby alternative areas as priority zones for
wildlife protection supplemental revegetation proj-
ects, or interim artificial feeding and protection
until permanent measures are installed.

We are convinced that predator control programs
should be eliminated or reduced on Federal public
lands in furtherance of wildlife management objec-
tives stated above. There are long standing programs
of predator control that have substantially reduced
and in some cases virtually eliminated certain species
that are natural predators. While these programs may
have been of some benefit to livestock operators in
reducing cattle and sheep depredations by coyote,
puma, cougar, and bear, they have upset important
natural mechanisms for the population control of
other species, As a result, some species, most notably
deer, elk, and moose have increased in some localities
to levels far above the capacity of the natural habitat
to support them. Hunting has not always been suf-
ficient to eliminate excesses. Habitat destruction and
starvation have been the common results.

Land Classification

Recommendation 64: Public lands should be
reviewed and key fish and wildlife habitat
zones identified and formally designated for
such dominant use.

Areas so designated will, of course, include those
in which endangered species are found and those in
which critical habitat is provided. Formal commit-
ment of specific areas where wildlife values will
consistently receive dominant treatment in all re-
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source decisions is an essential step in converting
stated policy goals to operational form in the field.
This is in accord with our concept of dominant use
areas, in which other uses would be permitted as
long as they are compatible with the dominant me.

Such classifications may be for key big game
wintering or summering areas, choice bird nesting or
feeding areas, or important resting and cover zones
for migratory songbirds. The areas would not, in all
probability, coincide with the administrative bound-
aries of presently designated public land grazing or
ranger districts, nor would they be as large. Different
areas would no doubt be designated for different
species, and the areas may overlap. Key fish zones
may consist of entire stream systems, certain stretches
of streams, or in some cases the whole watershed.
Areas should be designated in close cooperation with
state agencies under the coordination procedure we
recommend.

it follows that, once key fish and wildlife habitat
areas have been identified, those li.vds should be
retained in Federal ownership until changed condi-
tions modify the emphasis and dominant use. Domi-
nant use classification will assure continuity of public
land programs which might be destroyed by disposal
of such lands. Inasmuch as multiple use is still
practicable and feasible, even in key fish and wildlife
zones, we see no rationale for transferring such lands
from Federal ownership either to state and local
governments or to private owners.

I
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Feral animals, like the wild burro and wi horse, should be given some form of sta tory protection on the
public lands.

On public lands not designated for fish and wildlife
as the don-un ant use, fish and wildlife values should
not, by themselves, justify retention. However, such
values and others niust be considered before deter-
mining that any lands should be transferred out of
Federal ownership.

The authority of Federal land nwnagement agen-
cies o acquire lands or interests in lands primarily
for resident wildlife and fish management purposes,
or to provide for public use of land for hunting, fish-
ing, and wildlife observation, should be specified.
Present authorities for Federal acquisition of lands
primarily for wildlife purposes are confined to the
purchase of land in support of the migratory bird
program as elements of the Migratory Waterfowl
Refuge System, and as special purchases in further-
ance of the Endangered Species Act of 1966.'

Although the Federal Government administers
some specially designated areas primarily for the
benefit of species other than migratory birds, such
as the Kenai Moose range, these areas were for the
most part set aside and reserved from the public
domain.

We believe the acquisition of private property
primarily for resident wildlife and fish management,
or to provide public use areas for hunting, fishing,

1 Ibid.

and wildlife observation, is properly a function of
the states and not of the Federal Government. How-
ever, in eliminating privately owned properly within
national forests and national parks, priority should be
given to the acquisition of land suitable for resident
game and fish management purposes.

When a decision is made to dispose of public
lands chiefly valuable for other purposes, rights
generally should be retained to protect fish and wild-;' lu'. in(-fw/z /) f)!U and fishing.
I lowc , rivale ov, : should b itid to

1 1 I r s n puhi i use. to levy
c. a h the to ck1C the

I: nu ' ' ITh
.:

- ncornpaible
with othcr u to wE.icl hc knc. as bcln put. VVe
note the tact 1hat many States are finding it desirable
to lease access to private lands for hunting and fishing
to counteract the practice of "posting' private lands.
The Federal Government should not contribute to
the problems of the states by making it possible for
additional areas to be posted against hunting and
fishing where compatible with other uses.

Hunting and Fishing Use Fees
Recommendation 65: A Federal land use fee
should be charged for hunting and fishing
on all public lands open for such purposes
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in Chapter Twelve we recommend that a gen-
eral land use fee be charged for the recreational
use of public lands. It is particularly appropriate
that those who use the public lands to hunt and
fish should pay an additional nominal fee for this
special privilege. Not only do they benefit from
the general availability of the public lands for their
use and enjoyment, but Federal tax dollars have
been spent for numerous projects and improvements
on public lands which benefit hunters and fishermen.
They benefit from the habitat protection and man-
agement programs of the administering agencies, and
the Commission has endorsed increased efforts in the
future.

The charging of fees for using land. and wafers
for hunting and fishing is a growing pictice with
private landowners. Charges are levied for day use,
as welJ as for leascs to individuals or groups who
pay for seasonal use. Some statcs also charge use fees
for hunting and tishing on state lands.

Except for a law applicable only to military insfal-
lations, present statutes averning the adniinistra-
hon of public lands contain no requirements or
uidc1iues for charging fees for hunting and fishing.

Some Department of Defense units charge use fees
for hunting and fishing, but the policy is not iini-
foriiilv in force at all nhi]itaiy installations.

16 U.S.C. § 670a (1964).

Public lands provide the key habitat for many
species of game, as the Alaskan brown bear,
wild turkey, chukar partridge and mountain
goat, shown from left to right. The support
of such species should be given priority in
allocating public land habitat.
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Some states presently require hunting and fishing
license holders to buy a special stamp to hunt or fish
on some Federal lands within the state. Fees that are
collected are regarded as state funds. We believe
this practice should be discontinued.

Our proposed fee to hunt and fish on the public
lands is not a substitute for the licensing function of
the states. It is intended only as a reasonable charge
for the privilege of using the public lands to hunt and
fish, and as partial support for the public cost of
access, development, protection, and habitat work
performed for the benefit of these users.

Congress should provide clear guidance on such
matters as the method of collection, standards for
setting and adjusting the amount of the fee, and the
disposition of receipts. The Commission favors the
fee collection method used now by the Federal
Government in selling the Federal migratory water-
fowl stamp, which is sold at post offices in each
community, or making permits available by retailers
authorized by states to sell hunting and shing
licenses. The Federal tag or stamp, affixed to the
hunting or fishing license, would be evidence of
purchase.

Fees could be varied to recognize differences in
the quality of hunting and fishing opportunities on
public lands, or a uniform nominal fee could be
adopted. The Commission favors, on an experimental
basis, an initial system of uniform fees with variations
for the types of fish and game. This would be similar
to the variable pricing of fishing, small game, and
big game licenses used by nearly all of the states.

Administering agencies should institute positive
programs to control hunter and fishermen density and



to direct harvest pressure on public lands. If habitat
managemeilt and wildlife population protection and
enhancement are to be given the kind of increased
emphasis and recognition in public land management
that we recommend throughout this chapter, we
believe the administering agencies will have to initiate
much more effective programs to control hunter and
fishermen dispersal and density. With permits being
required, this type of control will be possible.

Overcrowding of streamsides and lakes lowers the
quality of the surroundings and the fishing experi-
ence. Over-concentration of hunters has the same
effect on the quality of the experience and poses
very high safety hazards as well. The need to secure
hunting pressure in remote areas or areas where
wildlife population is excessive will require specific
programs, such as special bag limits worked out with
the states.

Standards for Cost-Sharing

Recommendation 66: The states and the
Federal Government should share on an
equitable basis in financing fish and wildlife
programs on public lands.

Existing statutes provide no guidelines for the
respective responsibilities of the states and the
Federal Government for financing work done on
public lands for fish and resident wildlife habitat
improvement and for population surveys, control,
and stocking. Generally, the states finance such
programs on all lands, both public and private, with
Federal assistance from the public land agencies on
the lands for which they are responsible.

T-owever, the absence of guidelines in Federal ;aw
has led to inconsistencies in the shari.ag of costs in
the various states with egard to work done on
Federal public lands. - resent cost-sharing pracrices
vary with each land maiaging agency and with the
lifferent states that work with each agency. ome
agencies share equally with the states in the cost of
habitat work on Fedeal land. 1r1 some cases, states
pay all of the cost of certain habitat work and fish
restocking on ederai lands.

or some time the ederaI Joverri uent has pro-
vided general aid to all statn; to assist them in financ-
ing the cost of fish and resident wildlife work .. eve-
nues from Federal excise taxes imposed on the sale
of arms, ammunition, and fishing tackle are made
available to all states to flaance up to /5 percent of
the cost of projects the states undertake for the
benefit of fish and wildlife.' These projects are
undertaken on all classes of land ownership, including

leral lands.
recognition of the continuing roe of both the

states and the Federal Government re,ative to fish
and wildlife on public lands, it is recommended that
uniform cost sharing standards should be developed
anu applied for programs on all puLlic lands gen-
erally open to hunting and fishing. such standards
should take into account the objectives of the .euera
Government In contributing to fsh ane- resident wild-
life values through its land ownership p.ograms, the

Provided onder the Dingell-Johoson and Pittman-
obertson Acts, sometimes known collectively as the Fed-

eral Aid Program for ish and Wildlife estoration, 16
LJ.5.C. §1 667-669b, 669c-669i and § 777-777k (1964).
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Collection of the Federal land use fee can
be handled much the same as the selling of
migratory waterfowl stamps, which are sold at
post offices.

jurisdictional interest of the state, and distributions
otherwise made under the Federal aid program.

Nonresident Discrimination

Recommendation 67: State policies which
undury discriminate against nonresident
hunters and fishermen in the use of public
lands through license fee differentials and
various forms of nonfee regulations should
be discouraged.

With few exceptions, states charge nonresidents
higher fees than residents for hunting and fishing
licenses, tags, permits, and stamps. In states where
public lands are important for hunting and fishing,
this practice effectively favors residents over non-
residents who may want to hunt on Federal public
lands within the state.

The types of licenses, special tags, and permits
issued by the individual states vary considerably.
Of the 23 states that sold separate small game permits
to both residents and nonresidents in 1966, the fees
ranged from $1.00 to $5.50 for residents and $4.35 to
$25.00 for nonresidents. The average differential
was $14.67. For big game, 13 states sold a compa-
rable permit to both residents and nonresidents in
1966. Costs to residents ranged from $2.00 to
$13.00; costs to nonresidents ranged from $20.00 to
i74

$100.00. The average differential in this case was
$27.15. In addition, states often require special tags
and permits for individual species, particularly elk,
deer, antelope, and bear, which increase the differ-
ential between resident and nonresident costs. The
cost of big game permits and licenses and the dispar-
ity between resident and nonresident are greater in
the 11 Western State region than elsewhere in the
United States.4 Generally, the same conditions pre-
vail with respect to fishing license fees, although the
level of charges for both residents and nonresidents
is substantially lower than it is for hunting.

All citizens share a common heritage in the public
lands, just as they bear the common burden of main-
taining, protecting, and developing these properties
through their Federal tax dollars. No one should be
granted a Cost advantage to hunt and fish on the
public lands due solely to his place of residence.

The Commission recognizes that the states depend
heavily on the revenues from license sales to sup-
port the cost of administering enforcement and other
elements of their fish and game programs. Moreover,
we acknowledge that in some cases nonresidents
present special enforcement and rescue problems
because of their unfamiliarity with the area. A rea-
sonable differential for nonresidents is justified on
these grounds. However, to the extent that such
unusually high differentials may have been used as
revenue raising vehicles to compensate the states for
added burdens caused by nonresidents using Federal
lands which yield no tax revenue, implementation of
our recommendations in Chapter Fourteen for equi-
table payments-in-lieu-of taxes should eliminate the
need for further reliance on this practice.

Some states also have other nonfee laws, regula-
tions, or practices, which discriminate against non-
residents or effectively favor residents with respect
to hunting and fishing on the public lands.' Such re-
strictions and exclusions are unjustified.

' Colorado State University, Fish and Wildlife Resources
on the Public Lands App. Table 41. PLLRC Study Report,
1969.

' For example, there is a statutory prohibition in Colo-
rado against nonresident hunting of mountain sheep, moun-
tain goats, and buffalo (most mountain sheep and mountain
goats are found only on the national forests in Colorado);
in Montana, a nonresident may hunt big game only if ac-
companied by a resident possessing a big game license; in
South Dakota, nonresidents may not hunt migratory water-
fowl; in Wyoming, nonresidents must be accompanied by a
licensed guide or a resident hunter with a guide permit when
hunting elk, deer, bear, moose or mountain sheep in a na-
tional forest, national park, or national refuge.

Irs Nevada, nonresident deer hunting tags may be limited
in number, while the tags of residents are not so limited.
Nonresident hunting and fishing licenses are similarly re-
stricted in number in Wyoming. In Arizona, only residents
may apply to hunt buffalo, and there are special permit
hunts for which only residents are eligible.



Because of the mobility of our population today,
the discriminatory effect of the various state practices
on the users of public lands is heightened in two ways.
Such practices discourage citizens from traveling to
other states to hunt or fish on the public lands. And
as greater numbers of out-of-state people do purchase
nonresident licenses so they may fish or hunt, the
discrimination is felt by more and more citizens.

We believe the elimination of both kinds of unrea-
sonable discrimination against nonresidents is neces-
sary if the public lands are to serve all citizens of
the nation equally and contribute effectively and
fairly to meeting the growing demand for hunting and
fishing opportunities.

The present situation appears so discriminatory
as to raise constitutional questions. While the courts
ultimately may rule on these issues, we believe it
essential to adopt additional means of discouraging
these practices. We recommend, therefore, that exist-
ing Federal programs which provide financial support
for state fish and wildlife pro grams, as well as the
new Federal cost-sharing program which we recom-
mend for cooperative improvement of public land
habitat, be conditioned upon the states revising their
fee and licensing provisions to remove unreasonably
discriminatory difJerences between residents and non-
residents. We also encourage the states to cooperate
in reaching agreement among themselves on reason-
able differentials based on uniform principles in both
fee and nonfee regulations.

I

Programs that control predators, as the bobcat
(above) and the coyote, should be eliminated
or reduced on Federal lands.
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