
BECAUSE

OF THE SOVEREIGNTY of the
United States, federally owned lands cannot be
taxed by state or local governments. This has

created large and increasing problems for the states
within whose borders such lands lie, The problems
are particularly felt in the West where most public
lands are concentrated and where, as previously
shown in this report, federally owned lands often
constitute a large proportion of a state's total area.
But the situation, concerning which the Commission
is required to make recommendations, is not confined
to the West. Eleven nonwestern states each contain
more than 1 million acres of Federal land, ranging
from approximately 8 percent of the total area of
Arkansas to 3.2 percent of Georgia. In addition,
West Virginia contains 920,212 acres of public lands
(5.9 percent of the state's total acreage); South
Carolina 680,265 acres (3.5 percent); New Hamp-
shire 678,807 acres (11.8 percent); and Vermont
240,238 acres (4.0 percent) (in each state there are
also other Federally owned lands).

Originally, the Federal ownership of land was con-
sidered, in general, to be temporary. Under Federal
policy and laws the pubilc domain passed into private
ownership and thereupon became subject to state and
local taxation. The retention by the Federal Govern-
inent of comparatively small amounts of land for
military or other Federal purposes seemed to pose no
serious problem for the future, and even in 1872,
when a large tract in Wyoming was set aside to
establish Yellowstone National Park, it was still
generally assumed that almost all of the rest of the
Nation's public domain would eventually be trans-
ferred to private ownership.

In 1891, however, with passage of the act that
authorized the President to set aside forest reserva-
tions, a major break with the past occurred. As large
tracts of forest land were set aside as reserves, it

1 As used here the term 'public lands" refers only to those
lands coming within the definition of that term in section 10
of the Commission's Organic Act, as quoted in the Introduc-
tion and printed in full in Appendix A.
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became obvious that millions of acres of the public
domain would be retained and managed permanently
by the United States and would never pass into
private ownership.2

The impact on the taxability of state and local
governments by the Federal Government's retention
of the forest lands caused concern at an early date,
and in 1 907 Congress authorized the return of
25 percent of stumpage sale receipts to the counties
in which the timber was cut to be used for public

education and roads.3
In 1920, the Federal Government acted similarly

when the Mineral Leasing Act4 of that year re-
moved from the operation of the Mining Law certain
minerals, including oil and gas deposits, and thus
assured that lands chiefly valuable for those minerals
would remain in Federal ownership. As part of the
Mineral Leasing Act, Congress authorized sharing
with the state.s the receipts generated by the oil and
gas leases, giving the state of origin 37½ percent of
the revenue, the Reclamation Fund 52½ percent,
and permitting the United States to keep only 10 per-
cent for its cost of administration. The only exception
is that Alaska receives 90 percent of oil and gas
lease revenues in accordance with the provisions of
the Mineral Leasing Act.5 Several other, but rela-
tively minor revenue-sharing programs were also
developed, both before and after the two mentioned
above, but payments made by the Federal Govern-

ment to the states for such programs have been com-
paratively small.5

2The 1891 Act, as amended, is 16 U.S.C. § 471 (1964).
Today the total of lands administered by tbe Forest Service
has grown to over 186.9 million acres in 44 states. Of the
total, 160.8 million acres came from public domain lands,
and the rest was acquired from non-Federal sources. For a
breakdown of acreage by states, see Appendix F.

36 USC. § 500 (1964).
30 U.S.C. § 181 et seq. (1964).
30 U.S.C. § 191 (1964).

6 A breakdown of all programs and payments is con-
tained in EBS Management Consultants, Inc., Revenue Shar-

ing and Payments in Lieu of Taxes. Pt. 2. PLLRC Study
Report, 1968.
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The legislative history of the acts providing for
the sharing of receipts from forest products and oil
and gas, as well as other leasable minerals, clearly re-
flects that the payments to the states and local
governments were intended as compensation for the
fact that the lands in question would no longer be
available for private ownership and property taxa-
tion.

Today, however, the pressure of new circumstances
requires new thinking. Until comparatively recently,
the cost of providing state and municipal services,
especially in the western public land states whose
vast spaces had a sparse population and received
relatively few outside visitors, was not very great.

ut in recent years, a dramatic change has resulted
from the greatly increased mobility of the American
people. Visitors who now come in increasing numbers
to public land areas from all over the country require,
as a minimum, the same services that are furnished to
local citizensand sometimes they require more.

At the same time, state and local government ex-
penditure levels and revenue requirements have
vastly increased. In 1940, prior to World War II,
the combined spending of state and local govern-
ments was approximately $9.3 billion. Ten years
later, in 1950, it had risen to approximately $22.8
billion. In 1969, the figure exceeded $100 billion.

In the meantime, while state and local revenue
needs have been growing, the recent years have seen
a greatly expanded increase in the acreage of lands
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Local government depends heavily on property
taxes for revenue it raises from its own
sources.
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permanently set aside by the United States for various
purposes. From relatively modest beginning, for ex-
ample, there are now 18,564,079 acres of public
domain under the jurisdiction of the National Park
Service, with an additional 4,735,818 acres acquired
for the National Park System, or a total of 23,299,-
897 acres spread among 44 states ' and over 26 mil-
lion acres set aside for the Wildlife Refuge System
in all 50 states.

The largest portion of the public domain, more
than 465 million acres, including 295 million acres
in Alaska, is under the jurisdiction of the Bureau
of Land Management of the Department of the in-
terior. Except for those lands that may be transferred
to the states to satisfy land grants, this large acreage
comprises, for the most part, what is known as the
vacant unappropriated public domain, and was previ-
ously assumed to be destined for private ownership.
But since the passage of the Taylor Act in 1934,
the transfer of these public domain lands to private
ownership has slowed considerably. In the last
decade, it has dwindled to a trickle while awaiting
the enactment of legislation suited to the needs of
today and tomorrow.

If the recommendations of this Commission are
followed, additional millions of acres of public
domain land will be retained by the Federal Govern-
ment instead of being transferred, as contemplated
until relatively recent times, to private ownership.
With the millions of acres of land already reserved,
plus the additional acres that probably will be set
aside, the United States must re-examine its rela-
tionship to the state and local governments within
whose borders those lands are located.

Payments to Compensate for Tax Immunity
Recommendation 101: If the national interest
dictates that lands should be retained in Fed-
eral ownership, it is the obligation of the
United States to make certain that the bur-
den of that policy is spread among all the
people of the United States and is not borne
only by those states and governments in
whose area the lands are located.

Therefore, the Federal Government should
make payments to compensate state and
local governments for the tax immunity of
Federal lands.

The study made for this Commission confirms the
contention of state and county government officials
that shared revenues amount to much less than the

For breakdown by states, see Commission staff, inven-
tory infonnalion on Public Lands. PLLRC Study Report,
1970.

43 U.S.C. § 315 et.seq. (1964).
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revenues they would collect if the lands were in pri-
vate ownership and subject to taxation.0 While the
bulk of the states analyzed were in the West, detailed
studies of counties in other parts of the country
demonstrated that the Situation is similar every-
vhere.10

The fact that the lands on the tax rolls would have
brought in a greater revenue should not by itself be
considered persuasive. It is, however, a compelling
indicator of both the magnitude of an existing prob-
1cm and the impact of the present system.

This Commission is convinced that the United
States must make some payments to compensate state
and local governments which have burdens imposed
on them because of Federal ownership of public
lands within their borders. Even though it is recog-
nized that Federal expenditures must be held to the
minimum necessary to provide essential Federal pro-
grams, the Federal Government, as a landowner,
must pay its way. Whatever the costs, fairness and
equity demand that such payments be made.

Manner of Making Payments
Recommendation 102: Payments in lieu of
taxes should be madeto state governments,
but such payments should not attempt to
provide full equivalency with payments that
would be received if the property was in pri-
vate ownership. A public benefits discount
of at least 10 percent but not more than 40
percent should be applied to payments made
by the Government in order to give recogni-
tion to the intangible benefits that some pub-
lic lands provide, while, at the same time,
recognizing the continuing burdens imposed
on state and local governments through the
increased use of public lands. The payments
to states should be conditioned on distribu-
tion to those local units of government where
the Federal lands are located, subject to
criteria and formulae established by the
states. Extraordinary benefits and burdens

o EBS Management Consultants, Inc., Revenue Sharing
and Payments in Lieu of Taxes, Pt. 4. PLLRC Study Report,
1970, for a detailed analysis of revenue sharing and pay-
ments in lieu of taxes related to public lands in five states
and 50 countieS.

10 For example, in Carroll County, New Hampshire,
where 24 percent of the land is in national forest, total bene-
fits to the county from both Federal revenue sharing pay-
ments and indirect benefits in 1966 amounted to $21,291.
The estimated potential tax revenue to the connty from the
Federal lands, if assessed and taxed on the same basis as
privately owned lands of similar character, was estimated
at $151,420. In Gogebic County, Michigan, the potential
tax revenue was estimated, likewise, at $251,840 from na-
tional forest lands, as compared to direct and indirect bene-
fits of $149,581 in 1966.

should be treated separately and payments
made accordingly.

A system of payments in lieu of ta.xes provides a
better standard for determining the level of payments
than does a system of sharing revenue. Just as in their
relationship to private property, state and local gov-
ernments are, in general, constitutionally responsible
for providing the ordinary functions of government
to the public land areas within their borders. Federal
ownership, in other words, does not mean that the
Federal Government has assumed fiscal responsibility
for the administration of all aspects of those lands.
But, the system of revenue sharing bears no relation-
ship to the direct or indirect burdens placed on state
and local governments by the Federal lands within

their boundaries.
In practice, there ha been no attempt made to

correlate the services rendered, or the burdens as-
sumed, by the local governments to the payments
they receive under the present revenue-sharing sys-
tems. As a result, the portion of Federal revenues
which they currently receive varies from 5 to 90 per-
cent, depending on the program and Federal agency
involved.

Although they were originally designed to offset
the tax immunity of Federal lands, the existing reve-
nue-sharing programs do not meet a standard of
equity and fair treatment either to state and local
governments or to the Federal taxpayers. Such a
standard should be established and applied.

in addition, the Commission's review has revealed
several defects in the revenue-sharing system. Tn

some cases, payments made by Federal programs
undercompensate, while itt others they overcompen-
sate. The revenue-sharing programs, moreover, do

not apply to many federally owned lands, and where
they do apply, management decisions often reduce
or eliminate the revenue base upon which the pay-
ments to state and local governments depend. At the
same time, pressures can be generated to institute
programs that will produce revenue, though such
programs might be in conflict with good conserva-
tion-management practices.

The Commission has thus concluded that the exist-
ing system of revenue sharing is not equitable, and
that the Federal taxpayer is financing a program that
has little relation to the purpose it was originally

designed to accomplish.
It is axiomatic that expenditure requirements de-

termine the tax levels needed to produce the revenue
to meet the costs of government. Since the ad valorem
tax system has been the foundation for the financing
of programs providing municipal services, the Com-
mission believes that all landowners must share in
payment for these services. This should not exclude
the Federal Government as a landowner, except
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where the federally owned land is being used for
facilities, as in the case of post offices, to furnish
services to all the people throughout the country.

Believing, as the Commission does, that the tax
level represents the actual need for revenue, Federal
payments related to the level of state and local taxes
levied on private owners should be in proportion
to the services received and burdens imposed by
Federal ownership. At the same time, to repeat, they
should be fair and equitable to all concerned.

Level of Payments

While the Commission is convinced that payment
should be related to actual property taxes in the area,
it does not follow that the payments should be equal
to full tax equivalency.

Under the existing system, certain benefits are re-
ceived by local governments. For example, probably
because it pays no taxes, the Federal Government
permits state and local governments to use its land
without charge for such facilities as airports and
cemeteries, and allows them to take sand and gravel
without cost. In addition, the Federal landowner
provides fire protection for its own lands where fire
is a major threat, thereby relieving the state and local
governments of that cost. There are also indirect
benefits, like the use of roads, which Federal agencies
construct and maintain.

Though the Commission's studies have proved
that these direct and indirect benefits cannot be cal-
culated with any degree of precision, the Commis-
sion believes that some reduction in payments should
be made for the measurable as well as the immeasur-
able benefits which accrue to the communities in
which there are concentrations of Federal lands.'

After careful consideration, the Commission has
concluded that fairness will best be served by deduct-
ingas recognition of the direct and indirect benefits
received by state and local governments from the
use of public landsnot less than 10 percent nor
more than 40 percent of the amount necessary to
provide full tax equivalency.

At the same time, the Commission has concluded
that while benefits are national, the geographic distri-
bution of the Federal lands makes their burdens re-
gional and local, and that, in general, continued
Federal ownership of public lands provides no dis-
tinguishable benefits to state and local governments
in lieu of the benefits they would receive if the
lands were privately owned.

1 ERS Management Consultants, Inc., Revenue Sharing
and Payments in Lieu of Taxes, Pt. 4. PLLRC Study Report,
1970. The great variety of indirect benefits, which include
use of Federal facilities and lands for some purposes, avail-
ability of Federal employees to provide exeprtjse in some
cases, and joint use of Federal roads and facilities in some
cases, differ widely from one location to another.

238

Extraordinary Benefits and Burdens

From time to time, certain extraordinary benefits
may be obtained, or burdens imposed, as a result of
Federal ownership of public lands. The Commission
does not believe that they should be taken into con-
sideration in establishing the basic forrulae of Fed-
eral payments. Whatever their cost may be, they
should be negotiated separately, and a separate pay-
ment should be arranged.

If a state or local government, for example, was
required to give the Federal Government services,
such as increased police protection, over and above
what it provided to regular taxpayers, it could and
should suggest the negotiation of a contract with the
Federal Government. If the Federal Government
thought the local government was charging too
much for such special services, it could seek other
arrangements.

The important point is that under a payments-in-
lieu-of-taxes system, the Federal Government would
expect, and would be entitled to, the same services
received by a regular taxpayer from the state and
local governmentsno more and no less.

Unit of Government to Receive Payment

The governmental unit that supplies the services,
usually the county or municipality, should receive the
Federal payments in lieu of taxes. But, under our
Federal system, the national Government should
deal solely with the state government, which should
make proper allocations within the state.

In this connection, the Commission recognizes
that in many instances, state tax-equalization pro-
grams redistribute all categories of funds. While this
is a matter of state policy, concerning which the Fed-
eral Government should take no position, the Com-
mission's contractor study showed that generally
these programs must supplement local tax revenues
from general state funds to a greater degree in areas
of public land concentrations than elsewhere.

Different Land Categories

The Commission believes that it would be im-
practical to exclude from the program any types or
categories of lands because the impact of different
classes of land is uneven. Under existing revenue-
sharing systems, no payments are made for national
parks, military reservations, and reclamation reser-
vations. Yet, there is no evidence that the economic
benefits flowing from the activities carried on at these
lands would not be equalled or exceeded if the
lands were privately owned and were part of the local
tax base.



Limit Payments to Revenues?

The Commission believes it is impractical and
improper to limit payments to the net revenues of re-
source programs. Because these programs involve
both commodities for which market value is charged
and those, such as. outdoor recreation, for which
user fees, if any, are unrelated to market value, over-
all net revenues from public land programs do not
provide an adequate guide to the level of payments
in lieu of taxes. For the same reasons that the
Commission recommends abandoning revenue shar-
ing, it rejects limiting payments in lieu of taxes to the
receipts from the sale of goods and services from
the public lands.

The "Threshold" Limitation Approach

Federal lands that provide general services, such
as use for post offices, are located in all parts of the
country. However, public lands are not so regularly
distributed. Even in a state containing a relatively
small percentage of federally owned land, a large
percentage may be concentrated in a single county.

The Commission cannot endorse the "threshold
concept" under which payments in lieu of taxes
would be made only to the extent that Federal lands
represent more than some percentage of total land in
a particular state or locality. First, it is virtually im-
possible to arrive at a logical basis for establishing
either a percentage of land or of land values within
a given area. Secondly, the pattern of concentration
of public lands makes it impractical in our Federal
system to apply such criteria to the states: in 19
states, for instance, federally owned lands comprise
less than 2 percent of the state, while in 12 they
constitute more than 26 percent. And this does not
take cognizance of concentrations within individual
counties.

Uniform Treatment

We believe that a uniform policy should be applied
to both acquired and public domain lands in deter-
mining the level and distribution of payments in lieu
of taxes.

Although revenue sharing has been used, histori-
cally, as a device to compensate for Federal owner-
ship of public domain land, while payments in lieu
of taxes were applied to acquired lands, the Com-
mission sees no reason to continue that distinction.
Whatever the original rationale for the different ap-
proaches, it believes that there is no longer need
or purpose to continue the dual treatment.

Use of Federal Payments

The Commission is convinced that the Federal
Government should not earmark payments in lieu of
taxes for particular functions. This is consistent with
our concept of the Federal-state relationship.

Historically, virtually all revenue-sharing pay-
ments are restricted to use for education and roads,
while payments-in-lieu-of-taxes systems contain no
restrictions. In view of the present-day, high level
of financing for varied functions of state and local
governments, earmarking for restricted uses is no
longer valid. By paying the states directly without
earmarking, the states can adjust the use of the funds
to their individual fiscal requirements, and the local
governments, which will be the ultimate recipients,
can use the funds where they are needed.

Relationship to Grant-in-Aid Programs

Existing Federal grant-in-aid payments to state
and local governments are not related to, and do not
compensate for, the concentration of Federal lands,
nor would proposed block-grants. Under a wide
variety of Federal grant-in-aid programs, more than
$20 billion is paid each year to state and local gov-
ernments. These categorical grants (i.e., earmarked
for specific purposes), often requiring matching com-
mitments by state and local governments, help finance
a wide range of public programs, such as education,
welfare, and transportation, conducted by state and
local governments. With one exception,12 these cate-
gorical grants-in-aid are not land related. Conse-
quently, a community with a restricted taxable prop-
erty base can receive payments no greater than those
received by an otherwise comparable community
with a fully taxable property base.

Thus, even if categorical giants-in-aid, as now
constituted, continue to increase at their current rate
(from about $6.5 billion in fiscal year 1960 to an
estimated level of more than $24 billion in fiscal
year 1970), they will not satisfy the test of fairness
which the Commission has suggested is required
because of the concentration of Federal lands.

In addition to the expanding system of categorical
Federal grants, recent proposals have emerged for

large-scale, block-grant, revenue-sharing programs
to help financ.e all state and local government pro-
grams. One of the principal proposalsto divert a
part of Federal personal income taxes to state and
local governmentshas drawn considerable atten-
tion to the potential of unrestricted block-grants.

12 Programs administered by the Federal Highway Ad-
m.instration do consider Federal lands in the matching funds
payment formulae. It is the one major exception to the gen-
eral rule that categorical grants do not relate to Federal
lands.
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But, other devices, such as tax credits, have also been
proposed, None of them is designed, however, to
compensate for the fiscal burdens generated by the
presence of Federal lands,

A Tax Effort Criterion

To the extent that state and local tax eflorts fall
below the national average, the Commission recom-
mends that payments in lieu of taxes should be re-
duced proportionately.

In addition to the public benefits deduction from
estimated full tax equivalency as the basis for Federal
payments, a further deduction based on a tax effort
criterion should be applied to assure that the cost of
state and local government is not shifted dispropor-
tionately to the Federal taxpayer.

The Commission recommends the use of a cri-
terion based on per capita state and local taxes from
all sources as a percentage of state per capita per-
sonal income for each state, compared to the national
average of per capita state and local taxes from all
sources as a percentage of national per capita per-
sonal income.

Possessory Interest Taxation

State and local governments should be encouraged
to tax prossessory interests of Federal land users, such
as lessees and permittees, and the improvements con-
structed by them. This will, obviously, have an im-
pact on the overall tax effort.

At present, the contractor report referred to earlier
makes clear that there is considerable variation
in the treatment of possessory interests among the
states. The Commission believes that possessory in-
terest taxation would afford state and local govern-
ments a significant opportunity to supplement con-
ventional property tax income. At the same time, the
Commission recognizes that with the many taxing
devices available to it, an individual state might score
well overall, as compared with other states and still
not pursue possessory taxation as vigorously as some
of the others do.

Sliding-Scale Highway Benefits Programs

If the Commission's recommendation for the
establishment of a payments-in-lieu-of-taxes system
is adopted, the sliding-scale highway benefits pro-
gram should be re-evaluated. Under the interstate,
primary, and secondary road network programs, pub-
lic landholdings of the Federal Government, exclud-
ing national forests, parks, and monuments, deter-
mine the amount of matching funds required of a
state as against the Federal funds for those programs.
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In the Commission's opinion,.this is not apublic land
problem. But, close consideration must be given to
the relationship of primary arid secondary highway
sliding-scale benefits to land-related payments.

The Valuation of Federal Lands

The Commission recommends that the interests
of all concerned should be protected by a continu-
ing program of periodic valuation of Federal lands.

In the interest of administrative simplicity arid
uniformity, the :implementation of a Federal pay-
ments-in-lieu-of-taxes, system will require a sys-
tematic approach to the valuation of Federal lands.
Federal lands would have to be valued expressly for
tax purposes, with built-in protection against dis-
criminatory practices.

As a first requirement, the General Services Ad-
ministration should be given responsibility for overall
administration. At the operational level, representa-
tives of the Federal Government, jointly with state
and/or local governments, should agree on a valua-
tion for tax purposes consistent with the assessment
of privately owned land's in the area. Safeguards must
then be provided to assure that, in relating payments
to the tax rates, applicable to .similar private land,
there will be, no discrimination against the Federal
Government.

A system of placing valuations on Federal lands
for this purpose need not .be burdensome, either
administratively or financially. The appraisers used
could be either Government employees or individuals
retained under contract, though the Commission pre-
fers the latter. A different method, used in the valua-
tion procedure for the revested Coos Bay-Wagon
Ro,ad grant lands in Oregon, might also be followed.
A Federal representative, a local representative, and
a disinterested third party compose a 3-member
board that establishes the valuation.

Still another alternative would be to use a board
of appeals, rather than a disinterested third party, to
reconcile differences between the Federal and local
representatives. Since we are committed, to the idea
that the United States, as the Sovereign, must have
the last word, this last. solution may offer the most
promise. Valuations would be made every 5 to' 10
years but Would be' updated annuaily:by 'methods
to be established by those making the initial valua-
tion.

Improvements

Valuation for determining payments in lieu of
taxes should not include improvements on Federal
lands. If improvements on Federal lands (summer
homes in national forests, concessionaire facilities



in national parks, etc.) have been made by private
users, then state and local governments have the
authority to levy possessory interest taxes on their
owners.

Improvements placed on the land by the Federal
Government should not be taken into consideration
because, generally speaking, they are provided for
the purpose of furnishing services to the region or
locality in which they are constructed. Accordingly,
the Commission believes that their benefits auto-
matically outweigh any burdens they might impose.

Period of Transition
Recommendation 103; In a payments-in-
lieu-of-taxes system, a transition period
should be provided for states and counties to
adjust in changing from the existing system.

Under a payments-in-lieu-of-taxes system, state
income might be significantly less than under existing
revenue-sharing programs. New Mexico and Wyom-
ing, for example, demonstrate the changes that might
occur in connection with both the extent of total
payments and the distribution of Federal payments.
Mineral-leasing shared revenues are currently an
important source of income to both state govern-
ments, and may total more than the in-lieu payments
based on a percentage of tax equivalency.13 Because
the Commission has recommended that in-lieu tax
payments flow to the counties in which the lands are
located, it must be noted that in Wyoming only 3 per-
cent of the shared revenues are distributed directly
to the counties, and in New Mexico, none. Both
states, however, make large intergovernmental tans-
fers to school districts for support of public edu-
cation.

The sudden suspension of revenue-sharing pay-
ments, such as those under the Mineral Leasing Act
of 1920,11 might cause hardship on some state and
local governments, particularly if there is a substan-
tial reduction in the amount of payment. in such
cases, payments should be phased so as to provide a
gradual decrease over a period of years. These in-
creased transitional Federal costs could be offset, at
least in part, by similarly phasing incremental pay-
ments upwards over a short period of years to those
states that would receive substantially more under
the new system than under the old. In either event,
payments should be adjusted to the basic system as
soon as is practicable.

' For comparison of payments under the revenue sharing
program with an estimate of payments in lieu of taxes, see
EBS Management Consultants, Inc., Revenue Sharing and
Payments in Lieu of Taxes, Pt. 5. PLLRC Study Report,
1970.

1430 U.S.C. § 181 et seq. (1964).

Reclamation Fund

The provisions of the Reclamation Law of 1902,13
as amended, and the Mineral Leasing Act of 1920,16
providing for certain receipts to be deposited in the
Reclamation Fund, were designed to assure con-
struction of large expensive irrigation projects re-
quired to permit development of the West. Generally,
the Commission is opposed to earmarking of funds.
However, we believe that the United States should
not take any action that might interfere with the ful-
fillment of its commitment to the West. Once the
commitment has been fulfilled, the earmarking should
cease. Accordingly, we recommend that the ear-
marking of any portion of receipts to the Reclama-
tion Fund be discontinued when repayments to the
Reclamation Fund are sufficient to finance reclama-
tion construction.

Cost of Program

The contractor's study, referred to above, indi-
cated that it would cost the Federal Government
approximately $190 million a year to make pay-
ments, based on full tax equivalency, to state and
local governments for the lands for which the Com-
mission is required to make recommendations. In
1966, for those same lands, $93 million was paid
under existing revenue-sharing programs.

The Commission recognizes an imperfection in
the contractor's estimate. The tax equivalency was
based on the General Services Administration's
periodic Real Property Report 17 in which estimates
of land values are not made for tax purposes, do not
follow a consistent approach in arriving at estimates,
in some instances are crude approximations, and,
with regard to acquired lands, carry the original
acquisition cost even if they were obtained at nomi-
nal cost. For example, there is no indication that
potential subsurface mineral values were ever con-
sidered in agency estimates of public domain lands.

Nevertheless, while the Commission cannot em-
brace the $190 million estimate as a ceiling, it has
no better means of obtaining such estimate at this

time. It believes, however, that the total cost is

irrelevant if fairness requires the compensating of
state and local governments for protecting the na-
tional interest in lands considered to warrant re-
tention in Federal ownership. It is a proper cost to
be borne by all Federal taxpayers.

1343 U.S.C. §391 (1964).
1630 U.S.C. § 191 (1964).
17 General Services Administration, inventory Report on

Real Property Owned by the United Slates Throughout the
World, June 30, 1966. Washington, D. C.
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ONE
OF THE GREAT ideas that marked our

early public land policies was that grants of
Federal lands should be made to each state as

it entered the Union to provide a basis for its de-
velopment.

This Federal policy has been the foundation for
various forms of progress throughout the country. Its
most notable contribution was the furnishing of funds
to establish and operate public school systems which
today guarantee to each American an education to
whatever level he or she can acilieve.

The congressional policy which has provided
grants of public domain lands to states had its incep-
tion in the Ordinance of May 20, 1785, which called
for a rectangular system of surveys of public lands
before sale and required the reservation of "lot
No. 16, of every township, for the maintenance of
public schools, within the said township . .

." I

This philosophy was carried into Section 7 of the Act
of April 30, 1802,2 by which Ohio entered the Union
as the seventeenth state:

That the section, number sixteen, in every township, and
where such section has been sold, granted or disposed of,
other lands equivalent thereto, and most contiguous to
the same, shall be granted to the inhabitants of such town-
ship, for the use of schools.

This practice of reserving section 16 for schools
continued until the Act of August 14, 1848,2 when, in
providing for the organization of the Territory o
Oregon, the pattern of adding section 36 began.
Later, upon admission, Utah and Arizona each re-
ceived two additional sections.3

Almost 78 million acres were granted to the states
for the support of the common schools. Additional
grants, totalling approximately 146 million acres,
were made to states other than Alaska for other
schools and institutions, railroads, wagon roads, Ca-

1 Paul W. Gates and Robert W. Swenson, History of
Public Land Law Development, p. 65. PLLRC Study Report,
1968.

2 2 Stat. 173, 175.
9 Stat, 323, 330.
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nals and rivers, swamp reclamation, miscellaneous
improvements, and other purposes, for a total of
about 224 million acres, of which something less than
1 million acres have not actually been transferred
and constitutc unsatisfied grants. In addition, Alaska
was granted selection rights to over 104.5 million
acres upon statehood in 1958. Therefore, the grand
total of all land grants to all states exceeds 328 mil-
lion acres, or almost 18 percent of the original public
domain.

Land grants to the state fall into four categories.
First, there are grants in place, such as the numbered
sections for common schools. They are "in place"
because they are designated. A second class includes
the quantity grants, being of an acreage total, such as
those made for various institutional purposes sub-
ject to selection by the beneficiary states from the
available public domain. The third class includes
lands of undetermined extent, such as the swamp-
land grants, title to which passes immediately upon
enactment of the granting statute or survey, although
identification is contingent upon subsequent satis-
factory proof of qualifying facts, The fourth class
comprises indemnity or lieu-selection grants, those
made to compensate states for in-place lands which
are unavailable to them because of reservations for
Federal purposes or prior appropriation of the land
by third parties under applicable public land laws.

Major problems that have emerged from the
history of land grants to the states remain to be
solved. Some states have requested additional grants
to equalize their grants with those received by other
states that received greater acreage. Some original
grants remain unsatisfied for one reason or another.
In the case of Alaska, serious impediments have de-
veloped in fulfilling the 1958 quantity grant of 104.5
million acres.

No Further Land Grants
Recommendation 104: No additional grants
should be made to any of the 50 states.
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As the table illustrates, public land states have
not been uniformly treated in the Federal disposi-
tion of land grants. The eleven western states did
not receive nearly as large a percentage of their areas
as the midwestern and southern states. Even when
measured solely by the acreage granted, only Ari-
zona and New Mexico received as much and as
states like Louisiana, Michigan, Minnesota, and
Wisconsin among others.

It should also be noted that, with the possible
exception of Minnesota and Oregon, only those states
admitted after the Civil War have retained sub-
stantial portions of their grant lands. With some ex-
ceptions, it can be fairly said then that those earlier
states that received the most kept the least of their
grant lands.

The legislatures of two states, Arizona and Nevada,
have adopted resolutions favoring additional grants
of land. While plausible arguments have been ad-
vanced by them, and conceivably might be made by
some other states as well, we are convinced that
such requests could not be considered unless Con-
gress were willing to reopen the whole matter of
disparities among the 28 other states that have
received public land grants. At the time of admission
to the Union, each state in effect entered into a
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compact with the United States setting forth the
terms of its admission, and we do not believe that
they should be disturbed.

Commencing with Ohio, the traditional require-
ment has been that the new public land states must
adopt an "irrevocable ordinance" prelim.inary to ad-
mission to the Union in which they recognize the
property rights of the United States in the public
lands, and that all Federal property shall be immune
from state taxation. In addition, the states have
agreed not to tax transferees of Federal lands for a
stated period and to tax nonresident ownerships the
same as those of residents.

In this sense, public land grants to states have not
been strictly mi1ateral bounties, but rather important
elements of bilateral compacts. These varied widely
according to the circumstances of the times, and
Federal land grants were part of the package. In our
view, equity does not demand adjustments in these
sovereign contracts.

Nevada was originally granted sections 16 and 36,
totaling 3,9 million acres of land. After some experi-
ence indicating that these in-place lands were not of
good quality, the state decided that it would rather
obtain the privilege of selecting land on a quantity
basis instead of the in-place grant. This would permit

State

Total
Area of

State
Total Acres

Granted

% of TotaT
Area

Granted

Rank in Order
of % of Area

Granted

Alaska 375,296,000 104,568,280 27.9 7
Florida 37,478,400 24,118,000 64.3 1

Minnesota 53,803,520 16,422,051 30.6 5
New Mexico 77,866,240 12,789,916 16.4 12
Michigan 37,258,240 12,142,846 32.6 4
Arkansas 33,986,560 11,786,834 34.7 3

Louisiana 31,054,720 11,231,032 36.2 2
Arizona 72,901,760 10,543,753 14.5 15
Wisconsin 35,938,560 10,179,804 28.3 6
California 101,563,520 8,825,106 8.7 19
Iowa 36,025,600 8,061,262 22.4 8

Kansas 52,648,960 7,790,747 14.8 14
Utaii 54,346,240 7,464,497 13.7 17
Missouri 44,599,040 7,417,022 16.6 11
Oregon 62,067,840 6,959,405 11.2 18
Mississippi 30,538,240 5,887,064 19.3 9
Montana 94,168,320 5,871,058 6.6 24
Illinois 36,096,000 5,754,655 15.9 13
Alabama 33,029.760 4,766,883 14.4 16
Colorado 66,718,080 4,433,898 6.6 24
Wyoming 62,664,960 4,139,209 6.8 23
Indiana 23,226,240 3,916,334 16.9 10
Idaho 53,476,480 3,639,554 6.8 23
Nebraska 49,425,280 3,458,711 7.0 21
South Dakota 49,310,080 3,435,373 7.0 21
North Dakota 45,225,600 3,163,551 7.0 21
Oklahoma 44,748,160 3,095,706 6.9 22
Washington 43,642,880 3,044,471 7.0 21
Nevada 70,745,600 2,723,647 3.8 25
Ohio 26,382,080 2,128,862 8.1 20

Total 1,836,232,960 319,759,585 17.1



a qualitative selection. The state agreed to reduce its
entitlement under the Statehood grant to 2 million
acres, in addition to the 61,967 acres that bad al-
ready been transferred to it under the original grant.
The result is that in percentage terms, Nevada, in
relation to other states, received the lowest per-
centage of its area in land grants and the second
smallest amount in total number of acres.4 The
history of this transaction underlines the fact that the
grants represent the consummation of contracts nego-.
tiated between the Federal Government and the
states.

Moreover, any attempt to equalize land grants
among the states in some fashion is neither feasible
nor practical. Some of the states do not have avail-
able public domain within their borders to satisfy
their potential claims. To bring all the public land
states, past and present, up to the point where each
one would have received the same percentage of its
area as Louisiana (36.2%) would liquidate every
acre of the remaining public domain, including the
major conservation programs of the National Park
Service, the Forest Service, and the Fish and Wildlife
Service. Even then, no state would approach the
percentage of the area granted to Florida (64.3%).

We do not believe that continuing with the status
quo would be unfair. Our recommendations else-
where would require payments in lieu of taxes related
to the burdens on states and communities within
which Federal lands are located. In addition, we are
recommending limited liberalization of the land
disposal laws in several particulars. Therefore, we
do not agree that additional land grants to states are
needed for the main purpose for which grants have
previously been used, i.e., to put more land on the
tax rolls in the public land states.*

Final Satisfaction of Original Crants
Recommendation 105: Within a relatively
brief period, perhaps from 3 to 5 years, the
Secretary of the Interior, in consultation with
the involved states, should be required to

The total of 2.7 million acres shown in the accompany-
ing table includes grants in addition to the "Statehood
Grant."

* Commissioners Bible and Baring submit the following
separate views: The Commission's report has recommended
against land grants from the Federal Government to the
individual states. We do not agree with this decision. We
believe Nevada's justification should have been sustained by
Commission members. Nevada stands at the bottom of the
50 states in percentage terms with relation to lands granted
to it by the Federal Government. It is our opinion the Fed-
eral Government should give consideration to states such as
Nevada which are desperately in need of additional lands
to expand the tax base and insure future growth. Therefore,
we do not concur with the majority views.

classify land as suitable for state indemnity
selection, in reasonably compact units, and
such classifications should aggregate at least
3 or 4 times the acreage due to each state.
In the event the affected states do not agree,
within 2 years thereafter, to satisfy their
grants from the lands so classified, the
Secretary should be required to report the
differences to the Congress. If no resolution,
legislative or otherwise, is reached at the
end of 3 years after such report, making a
total of 10 years of classification, serection,
and negotiation, all such grants should be
terminated.

To understand state land grant problems, it is
essential to recognize the general rue that quantity
and other grants, subject to selection, can be made
only from "vacant, unappropriated, non-mineral,
surveyed public lands within the State to which the
grant was made." However, if they are otherwise
available, lands may be selected which have been
withdrawn, classified, or reported as valuable for
coal, phosphate, oil gas, or any other leasable min-
erals, on the condition that the minerals for which
the lands are considered valuable are reserved to
the United States.5 Moreover, since 1785, no dis-
posal of public domain land has been effective until a
survey into township and sections has been com-
pleted.

Prior to the survey, however, the land has been
subject to appropriation, under various laws, by third
parties, and to withdrawal for Federal purposes. II
either of these situations exists in a particular grant
land, an in-place grant is frustrated and the area
also is not available for selection to satisfy a quantity
grant. Commencing with the admission of Ohio,
Congress has allowed the selection by the states of
other public domain land as indemnity for grants
which have been thwarted for either of these reasons.

Particularly with regard to numbered sections
granted for common schools, Congress has recog-
nized the position of the states and has periodically
liberalized their lieu-section rights to replace such
lands. The original Ohio Enabling Act gave "equiva-
lent" lands where section 16 proved to be "sold,
granted or disposed of . .

Prior to 1927, there was uncertainty as to whether
in-place grants passed to the states if the lands were
mineral in character. This led to confusion regard-
ing title. The matter was resolved when an act was
passed making it clear that mineral lands encom-
passed within-place grants did pass to the states.6

43 U.S.C. § 851-852 (1964), as amended, (Supp. 1V,
1969).

043 U.S.C. § 870 (1964).
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Today general legislation derived from legislation
adopted in 1859 and amended as recently as 1966,
provides for indemnity selections by the states.7 The
latter may select "lands of equal acreage" when
school sections: (1) have been occupied by preemp-
tion or homestead settlers prior to survey; (2) are
included within Indian, military, or other reservations
before title could pass to the state; or (3) prove to
be short of acreage through survey or any natural
cause. Of course, selection of indemnity land consti-
tutes a "waiver by the State of its right to the granted
or reserved sections." The states have the option to
await the extinguishment of any reservation and then
take the numbered sections. In other words, there is
no statutory requirement that lieu selection rights
must be exercised within any particular time period.
Also, the Secretary of the Interior, without await-
ing survey, has the duty to determine the number
of unsurveyed townships within Federal reserva-
tions, and the states are entitled to select indemnity
lands, section for section.

The same 1966 Act permits the states to select
indemnity lands from "any unappropriated, surveyed
or unsurveyed public lands within the State .

Selections may include mineral lands or reserved
mineral interests in lands previously conveyed to
others, but only if the grant lands lost are also min-
eral. If the selected lands are on a known geologic
structure of a producing oil or gas field, they will
be granted only if the lost lands also are on such a
structure. Even land subject to mineral lease or
permit may be selected as indemnity for lost mineral
lands if the selected land is not in "producing or
producible status," and the state then succeeds to all
the rights and obligations of the United States. In
such cases, the state must select all of the land
under the lease or permit, or the United States other-
wise reserves the mineral interest in the lease or
permit for its duration and pays over to the state
90 percent of the state's share of rents and royalties
prorated according to the acreage selected by the
state. The mineral status of lost grant lands must be
determined upon the best evidence available at the
time of application for selection.

Remaining Problems

Notwithstanding the progressive statutory liberali-
zation of the states' rights to select indemnity
lands, the Department of the Interior (because of a
view that it must preserve the bulk of the public
domain in Federal ownership) has tended to resist
lieu selections when the Bureau of Land Manage-
ment believes the value of the selected land exceeds
the value of the lost land.

743 U.S.C. §l8SJ-852b (Supp. IV, 1969).
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It is apparent from the preceding discussion that
present law affords no explicit support for an "equal
value" test. Indeed, the executive branch sought to
have the 1966 lieu selection amendments include a
provision denying the states the right to select lands
valuable for leasable minerals, unless the lost mineral
lands were of equal value. Neither the House of
Representatives or the Senate approved the proposal,
and the Senate report rejected the suggestion as
"extraneous."

In a 1963 opinion, the Attorney General suggested
that the Secretary might use his discretion under
section 7 of the Taylor Grazing Act to prevent such
selections, at least until considered by Congress.°
Despite the congressional refusal to adopt the equal-
value restriction, the Secretary of the Interior has
approved guidelines proposed by the Director of the
Bureau of Land Management for handling cases
of disparity of values between selected and lost
lands. Under these guidelines, values are estimated
for lost lands in their "native" condition, i.e., at time
of grant, and for selected lands in their "present"
conditions, i.e., at time of selection. It should be
noted that these guidelines are made applicable to
all indemnity selections and are not limited to those
involving mineral lands.

Other reasons also have contributed to the slow
pace in completing the outstanding grants. Among
these are disagreements on the acreages due, lack
of funds for surveys, lack of mineral examinations,
and administrative delays by Federal and state
agencies.

The difficulties involved in obtaining satisfaction
of land grants primarily affect two states, Arizona
and Utah. More than three-fourths of the remaining
900,000 acres of unsatisfied grants are owing to
these states.

Preference For State Grants

Federal agencies should give preference to satis-
faction of outstanding land grants over the other
land management functions. There is no evidence,
however, that any preference has been given by
Federal agencies to the satisfaction of state land
grants. Original surveys are those which permit
completion of land grants, and each state director
of the Bureau of Land Management establishes his
own survey priorities. Normally, resurveys have been
given priority over original surveys. It is understand-
able that those states with large amounts of public
domain still inside their boundaries appear impatient
with restrictive policies or practices concerning their

S. Rep. No. 1213, 89th Cong. 2nd Seas. (1966).
For the opinion of the Attorney General and those of

the Department of the Interior on the same subject see Utah
tnclemnity Selections, 70 Interior Dec. 65 (1963).



rights to select lands as indemnity for in-place grants
lost to them through no fault of their own.

Preferential treatment of state land grants is justi-
fied because the grants represent an obligation to the
states which should be satisfied. Also, settled owneY-
ship patterns in public land areas will aid in effective
Federal agency land use planning. We recommend
certain other specific measures to accomplish this
objective.

Certainty of Acreage

The Bureau of Land Management should be re-
quired by law to specify exact acreage by type for
unsatisfied grants for each state, and file a report with
Congress on the results to be followed by annual
reports thereafter. All problems associated with un-
satisfied land grants cannot be solved by changes in
the law alone. However, the process of satisfying the
grants can be speeded up and some of the problems
alleviated.

Failure to agree on the extent of unsatisfied grants
has caused state officials to question Federal acreage
computations, with the result that they are reluctant
to complete their selection programs in the absence
of agreement.

Discrepancies should be cleared up and a firm
figure established for all unsatisfied grants. This
would serve to remove the distrust of Federal
records by state officials. An audit should be made
of unsatisfied grants and firm acreage figures estab-
lished in cooperation with the recipient states. The
figures should be kept current with an annual audit,
the result of which should be reported to Congress.

Segregation Upon Selection

State selections should segregate the selected land
from all forms of entry and from any form of with-
drawal, classification, or conficting disposal. State
selection does not segregate land against Federal
agency withdrawals or third-party entries under other
public land laws.

To provide for such segregation would demon-
strate a good faith intention on the part of the Federal
Government to honor the commitment of state land
grants. It would encourage state authorities to pro-
ceed with the administrative work required on the
part of the state to complete the selection process
and satisfy outstanding grants.

Priority for Surveys

Priorities should be given to surveys needed to
complete state selections, including allowing the
states to provide their own surveys to complete land

grants. Any program designed to complete the satis-
faction of grants to the states requires an accelerated
survey program.

The assignment of cad astral survey personnel to
Bureau of Land Management offices has been rigid.
Consequently, there are shortages of personnel in
some areas where sizable state land grants are out-
standing. There should be flexibility in the assign-
ment of survey personnel, such as the transferring of
crews from low to high priority states. Furthermore,
it appears unnecessary with modern methods of pro-
traction surveys to require line surveys as a condi-
tion to conveyance of title. Later, on-the-ground
surveys can and should be made to assure the cer-
tainty of boundaries.

Fixing a priority for the satisfaction of state grants
in surveys of grant lands will not in itself solve the
problem of unsatisfied grants. Other programs will
require surveying priority, and budgetary considera-
tions may dictate that those programs be given prece-
dence. Therefore, there appears to be no good reason
for not permitting the states to supply their own
surveys under careful supervision of the Bureau of
Land Management when they so desire.

State Participation in Programs

The major recommendation for a program to
liquidate the unsatisfied grants is practical. Nothing
in this recommendation would preclude a state from
suggesting an area for consideration by the Secretary,
nor is there valid reason why the Department of the
Interior and the states should not reach a good faith
agreement in 10 years.

Failure to complete surveys and lack of agreement
on lands eligible for selection have been the chief
sources of delay in the past. In some instances it
appears that the states have not moved forward as
vigorously as they could have in making selections.
Neither side would appear to have any advantage to
gain from further delays. All that is required are
prompt action and mutual efforts.

Removal of Limitations

Recommendation 106: Limitations originally
placed by the Federal Government on the use
of grant lands, or funds derived from them
should be eliminated.

Land grants to the states were made for a variety
of purposes. The hasty and ill-considered disposition
of much of the land included in early grants led Con-
gress to impose more specific and stringent conditions
on later grants.

The earliest, and some of the largest, grants were
made for the support of education. The common
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school funds established as a result of these grants,
however, generate only. a small fraction of the total
amount spent on education by the past or present
public land states. In no state does the trust fund
generate more than 6.8 percent of the total expended,
and in all but 4 states less than 3 percent is so
generated. While the Commission does not oppose
dedicating grant lands to education, ii favors leaving
to the state legislatures the decision as to how and
when to apply this policy.

Lands granted for a particular purpose have been
considered to be held in trust by the state for the
purpose granted. If the lands are disposed of, the
proceeds, in turn, are to be held in trust for the
grant's stated purpose.1°

In modern times these restrictions have frequently
proved to be obsolete and burdensome. In Ohio, for
example, a provision which required the state to ob-
tain the consent of the inhabitants of the township in
which the land was located prior to a sale of school
grant lands and then invest the proceeds for the use
of schools in that township, led the state to seek and
secure congressional relief from the grant restric-
tions. Under a 1968 Act of Congress,1' the proceeds
from such sales may now be used for whatever
educational purposes the Ohio legislature deems
appropriate.

Faced with problems similar to those of Ohio,
other states have acted unilaterally, by amendment
to state constitutions or by state legislation, to re-
lieve themselves of burdensome restrictions. Such
practices are of questionable legality, however, be-
cause the actions seem to attempt to nullify the condi-
tions of grants from the United States.

The Commission believes that lands granted to the
states will better serve the purposes for which they
were granted if unrealistic and narrow restrictions on
the grants are removed. The disposition and manage-
ment of such lands, as well as the funds generated
by them, should now be left to the discretion of the
various state legislative bodies.

Alaska

With over 95 percent of all of its land federally
owned, Alaska, for more than one reason, presents
a unique situation. At the time of the last official
census, there were slightly more than 1,500 acres
of public land for each person in the state.

The Alaska Statehood Act j' granted to the state
more than 104 million acres to be selected from the
unreserved public lands within the state. Recognizing

1 See Lassen v. Arizona, 385 U.S. 458 (1967).
"Act of May 13, 1968, 2 Stat. 120.
12 See 1 6 of the Alaska Statehood Act, 72 Stat. 339, as

amended, 48 U.S.C. p. 9026 (1964).
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that the viability of the state government and the
growth potential of the state would be determined in
its formative years by the availability of land and
resources for economic activity, the Act designated
that 102,550,000, acres of the total grant were to
be for general state purposes.

The right to select land under mineral lease expired
on January 3, 1969; the right to make selections of
other lands continues until 1984. The state has
selected about 25 percent of the land necessary to
satisfy its grants.

The Commission has concluded that, in accord-
ance with the view of Congress at the time of the
state's admission, the general role of federally owned
lands in Alaska should be oriented to facilitate the
state's selection rights in order to serve the objective
or regional economic growth and assurance of the
viability of Alaska as a state. If the state is allowed
to complete its selection process expeditiously, it
may be anticipated that it will select those lands that
will be more valuable in non-Federal than in Federal
ownership. Jt will then be the responsibility of the
state to determine the future role of these lands in its
economy. Haphazard disposals of Federal public
lands thereafter could be contrary to the well de-
veloped plans made by the state for regional and
local land use, and could burden the state and local
governments with additional responsibility without
corresponding benefit.

Lack of cadastral surveys, Federal agency classifi-
cations, and Federal and state administrative delays
have all contributed to the delay in satisfaction of the
grants to Alaska. But the primary impediment to
completion of the state selection program is the
claims asserted by the Alaskan natives to most of the
land available for selection.

The United States, while reserving the right to
extinguish aboriginal claims, traditionally and con-
sistently sought to recognize the rights, through pur-
chase or other form of cession, of those native groups
owning land prior to the acquisition of an area. When
this country purchased Alaska from Russia in 1867,
there were many native inhabitants (classified as
Aleuts, Indians, and Eskimos) in the territory.

Whenever the question has arisen, Congress has
taken the opportunity to assert and reassert that
the claims of natives to the use, occupancy, and
ownership of land in Alaska would be protected, and
statutes, including the Statehood Act, that might be in
conflict with such rights, whatever they may be, con-
tam provisions asserting that they are not intended
to, and do not have the effect of, jeopardizing those
rights.'3 We believe that we, as a Nation, must pro-
vide for an equitable settlement of the claims asserted
by the Alaskan natives.

See § 4, Id. at 902.5.



During the time that this Commission has been
making its review, the appropriate committees of
Congress undertook consideration of legislation
designed to settle the land claims asserted by the
Alaskan natives. Accordingly, this Commission, in
anticipating an early legislative resolution, has not
duplicated the work of the congressional committees,
even though we recognize that, until this matter is
settled, it will, at best, be difficult for the State of
Alaska to complete its selection program and that
many other land actions will be adversely affected.
We strongly recommend the early enactment of leg-
islation to resolve the problem of native claims and
end the current impasse.

Identification of Retained Lands in Alaska
Recommendation 107; The satisfaction of
Federal land grants to Alaska should be ex-
pedited with the aim of completing selection
by 1984 in accordance with the Statehood
Act, and selections of land under the Alaska
Statehood Act should have priority over any
land classification program of the Bureau of
Land Management.

Certain withdrawn and reserved public lands in
Alaska were excluded by Congress from lands subject
to selection at the time of statehood.'4 Since then,
other lands have been withdrawn by both Congress
and the Executive. These are said to be lands which
serve a significant national purpose by various Fed-
eral agencies and, as the Commission has recom-
mended in connection with public land withdrawals,
should be set aside by an Act of Congress.

The important facet, in connection with Alaska,
is that impediments to state selection be removed
and that no further obstructions be emplaced by
the Federal Government. The first step to minimize

' University of Wisconsin, Federal Land Laws and Poli-
cies in Alaska, Ch. II. PLLRC Study Report, 1970. The State-
hood Act also required approval of the President, because of
national defense needs, for any selections in the northern part
of the state and in the part of the state bordering on the
Bering Sea. However, all selections in this area have been
approved to date.

the effect on state selection policy is for the public
land management agencies to identify and recom-
mend to Congress as soon as possible, the lands
considered to have national significance warranting
retention by the Federal Government.

Although the selection process should and will
continue while this identification is being made, a
reasonable time limit must be imposed for the com-
pletion of this action beyond which lands not pro-
posed to Congress for retention will be available with-
out question for state selection. The significance of
this suggestion is underlined by the fact that at least
one Bureau of Land Management classification de-
cision has precluded general state selections under
the Statehood Act, despite the fact that there were
areas that might well have been attractive to the state.

The exensive use of such classifications which
preclude state selection could frustrate the objectives
of the Statehood Act and the recommendation of the
Commission to the effect that the Act should be
implemented as expeditiously as possible. Addition-
ally, the cadastral survey program in Alaska should
be strengthened through increased funding to allow
survey work to be performed at a faster rate. There
is an immediate need for such survey work; it should
not be delayed further.

As a corollary to the foregoing, there is an urgent
requirement to fulfill the grant of national forests
lands for community expansion on an orderly sched-
ule. The 400,000 acres of national forest land should
be selected and turned over the state on a basis that
will assure completion of this grant, too, by 1984.
Controversies between the state and the Forest Serv-
ice as to the need for expansion of existing com-
munities, including recreation areas, must be re-
solved. We believe that the Statehood Act must be
viewed liberally in order to achieve the legislative
intent and permit completion of selection by 1984.
In the same manner that we said earlier that states
should be bound by their contractual commitments
with the Federal Government, the Federal Govern-
ment must likewise be bound. Federal agency reviews
cannot be allowed to stand in the way of fulfilling the
commitment of the United States to give these lands
to the state.
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TO
CARRY OUT statutory policies applicable

to public lands, it is necessary to have admin-
istrative rules and regulations that set forth

clearly the manner in which interested members of
the public may have their points of view taken into
consideration. Similarly, it is essential that those who
come in contact with government agencies, seeking
rights or privileges that are provided for by Congress,
have confidence that they will be dealt with fairly.

The rules and regulations that comprise ad-
ministrative procedures are frequently a citizen's only
contact with his government. Nevertheless, this Com-
mission heard from members of its Advisory Council,
from Governors' Representatives, and from many of
the witnesses who testified at its public hearings that
opportunities for public participation were inade-
quate, and that many citizens had no confidence in
being treated fairly by the public land management
agencies of the United States Government. This cir-
cumstance alone underscores the significance of the
subject matter of this chapter.

The general pattern of legislation providing for
public and private rights and privileges to the public
lands and their resources has been for Congress to
state general policies and to delegate to the Federal
land managing agencies broad discretion to implement
the statutory policies. The procedural mechanisms by
which administrative implementation is carried out
take two forms: (1) rulemaking, or the development
and promulgation of substantive and procedural
regulations designed to announce the standards under
which a statute will be administered; and (2)
adjudication, or the application of statutes and
regulations to particular factual situations on a case-
bycase basis to determine whether applicants are
entitled to the various rights or privileges provided
for by Jaw.

The study report prepared on Administrative Pro-
cedures for the Commission 1 confirmed the existence

University of Virginia, Administrative Procedures and
the Public Lands. PLLRC Study Report, 1969.

CHAPTER SIXTEEN

* iministrntiveE'rI resI- sLl

of serious procedural problems related by witnesses
at the Commission's public meetings and in recom-
rnendations from members of the Advisory Counci]
and the Governors' Representatives.

It is obvious that procedures should not only
assure efficient and expeditious implementation of
the statutory programs, but should embody proper
regard for traditional due process concepts of fairness
and equity between the Government and its citizens.
Further, we consider it essential to avoid a piecemeal
approach to procedural problems and have made our
recommendations within a unitary framework which
recognizes the close interrelationship among the rule-
making, adjudication, and judicial oversight functions.

Need for Rules and Regulations

Recommendation 108: Congress should re
quire public land management agencies to
utilize rulemaking to the fullest extent pos
sible in interpreting statutes and exercising
delegated discretion, and should provide
legislative restrictions to insure compliance
with this goal.

The lack of specific and meaningful guidelines in
most of the public land laws is a significant contrib-
uting factor underlying many procedural complaints.
Elsewhere in this report we have recommended more
specific statutory guidelines as essential to improved
public land management. We recognize, however,
that as a practical matter detailed rules often cannot
or should not be written into statutes, so that varying
degrees of discretion must necessarily be delegated to
the administrative agencies. This delegated discre-
tionary authority should be exercised to the maxi-
mum extent possible through regulations promulgated
for the guidance of the public in a timely manner,
rather than on a case-by-case decisional basis.

Agencies should be required to state in their
regulations: (a) any administrative interpretations of
statutory language, and (b) the standards under
which statutory rights are to be administered and
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discretionary authority exercised. This will promote
greater certainty in the administrative process, which
is at the heart of any legal system. It will also
facilitate congressional oversight to determine whether
policies are being carried Out fl accord with con-
gressional intent. Where administrative implementa-
tion is revealed only, or largely, in a multitude of
unrelated and usually factually distinguishable case
adjudications (as in the case of Bureau of Land
Management functions), this type of congressional
review often becomes futile. Such regulations should
include those portions of the voluminous unpublished
agency staff manuals and instructions which often
contain indispensable informations for an under-
standing of the policies and operations of the agencies

Past experience indicates that some device is
necessary to compel the agencies to issue meaningful
regulations instead of mere paraphrases of statutory
language. Consequently, we recommend that agencies
be prohibited from adjudicating any case other than
in accord with standards and interpretations con-
tained in published regulations. Where Congress has
provided statutory rights, the agencies should be
prohibited from denying the right on any grounds
not stated in the regulations. With respect to discre-
tionary cases, agencies could not exercise "reserved
discretion" for the first time in particular adjudica-
tions. Rather, deviation from published standards
could only be accomplished through a rulemaking
procedure. We feel that the possibility of occasional
unforeseen results in unique cases is outweighed by
the advantages of carrying out policy under firm,
clearly stated regulations. Since the rulemaking
function is quasi-legislative in character, its exercise
should be prospective and not retroactive.

The existing rulemaking machinery and proce-
dures of the public land agencies are inadequate to
implement the enhanced role we recommend for
substantive regulations in policy formulation and
implementation. Deliberately instituted and specially
stafled organizations are essential, This should be an
integral part of policymaking and not be relegated
to the clerical or housekeeping level.

Similarly, the agencies must be directed to respond
to the increasing need and demand for greater public
participation in public land decision making. The
Administrative Procedure Act of 1946 2 contains
mandatory guidelines for rulemaking procedures gen-
erally requiring public notice and opportunity for
the submission of comments and views by interested
parties. However, since it exempts matters relating
to "public property," the public land agencies, other
than the Federal Power Commission, have not con-
sidered themselves subject to the Act's rulemaking
criteria. Nevertheless, the Bureau of Land Manage-

25 USC § 1001loll (1964).
Id. at § 553.
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ment has voluntarily followed the Act's require-
ments in most rulemaking actions. The Forest Service
has not employed such formalities, but in practice
has developed its more important regulations with a
significant degree of informal communication with
organizations interested in national forest policy.

We find no good reason why rulemaking pro-
visions similar to those contained in the Administra-
tive Procedure Act should not be made applicable to
the public land agencies, particularly in light of the
exception which permits such formalities to be dis-
pensed with "when the agency for good cause finds

that notice and public procedure thereon are
impracticable, unnecessary, or contrary to the public
interest." ' A statute specifically applicable to public
land would be preferable to deletion of the "public
property" exemption of the Administrative Proce-
dure Act, which might have unintended consequences
affecting nonpublic land functions of Federal
agencies. We also recommend greater use of public
hearings where regulations are being developed in
significant policy areas, as was required in the
Classification and Multiple Use Act of l964.

Advisory Boards

Citizen advisory boards should be used to advise
the heads of the land administering agencies on public
land policymaking. We believe there is substantial
value in bringing a representation of citizen views
into continuing and formal contact with public land
policymakers through the use of national public land
policy advisory boards which we recommend be
established in Chapter Twenty. A board's primary
function would be to advise the head of the agency on
contemplated changes in any and all aspects of public
land policy, whether by regulation or legislation.

Although this policy advisory board could also be
looked to for advice on other matters, such as specific
controversial land use matters, its functions would be
primarily to advise on board policymaking applicable
to the agency's public lands throughout the Nation.
We contrast this function with the role we have
recommended for advisory boards at the field level:
To advise on specific public land use plans as they
affect various interests at the regional and local level.

Like our own Advisory Council, members of
national boards or councils should be selected so as
to represent a broad spectrum of national and re-
gional groups.

ibid. The Administrative Conference of the United States
has recommended the elimination of the "public property"
exemption. See the Conference's First Annual Report,
Recommendation No. 16, p. 45 (1970).

643 U.S.C. §1 1411.-.1418 (1964) as amended, (Siipp. IV,
1969).



Adjudication Procedures

Recommendation 109: Congress should
direct the public land agencies to restructure
their adjudication organization and proce-
dures in order to assure: (1) procedural due
process; (2) greater third party participation;
(3) objective administrative review of initial
decisions; and (4) more expeditious decision-
making.

The "adjudication" or fact finding and decisional
authority to determine whether a particular applicant
for a public land right or privilege meets the standards
specified in the laws or regulations is generally vested
by Congress in a departmental Secretary. It is there-
after normally delegated to subordinates, with a
reservation of ultimate supervisory authority in the
Secretary. Jnitial decisions are generally made at the
field level, with provision for administrative review by
intradepartmental "appeals" through levels to the
Secretary for "final" decision.

We find procedural problems in existing adjudica-
tive procedures in two broad areas: (A) informal
and formal procedures for developing the factual
record for decision; and (B) the appellate decision-
making structure as it bears on (1) separation of the
adjudicatory function from other investigatory, ad-
visory or program responsibilities, and (2) delays in
rendering "final" decisions.

Procedures For Developing the Factual Record
For Decision

Most adjudicatory actions are informal and are
initiated by the filing with the appropriate official of
an application for a right or privilege, or the sub-
millal of a bid, as for timber or an oil lease, pursuant
to invitation. The matter is then largely out of the
hands of the applicant or bidder, who often has no
idea as to the facts and considerations upon which
this initial decision will be based.

Similarly, it is clear that in a number of situations
reports, comments, etc., are thereafter furnished lo
the adjudication officer as part of his decisional
process which the applicant neither is aware of nor
has an opportunity to rebut at this stage, although
he may be granted such opportunity if he should
take an appeal from an adverse decision.

The shortcomings of this system are strikingly
detailed in the contractor's report which stresses that,
with the exception of the Federal Power Commission,
there is little assurance that due adjudicative process
will be afforded most applicants for public land
dispositions.

The fact that Congress may leave certain necessary
matters to the Secretary's discretion does not mean

that such discretion should not be exercised in ac-
cordance with procedural due process, i.e., upon full
and fair consideration of all the facts that can be
brought to bear on a case, including those that
might be adduced by the applicant. Nor is it neces-
sary or fair to exercise such discretion in reliance
on secret reports or oral communications, of which
the applicant has had no notice nor an opportunity
to answer. In this regard, we believe that express
provision might well be made in administrative
appeals for direct and open participation by the
Government official rendering the initial decision
below to help eliminate complaints about ex parte
communications to the appellate level.

Hearings

The situation is different where formal hearings,
or trial type procedures, are used to develop the
record for decision. In such situations, the record
produced at the hearing is the sole basis for decision,
and the applicant is afforded procedural due process
in that he is able to adduce evidence, cross examine
witnesses, and rebut evidence produced by the
Government or third parties. The greater regard for
fair procedures which the hearing process embodies
is apparently the reason for the voluminous testimony
at the Commission's public meetings recommending
"hearings" in a greater variety of public ]and
adjudications.

However, achievement of the goal of procedural
due process does not require a formal hearing in each
case, particularly since they are costly and time con-
suming. The trend in administrative law generally is
away from such adversary hearings and toward more
informal proceedings. Informal procedureswith
applicants being given full opportunity to participate
in the making of a factual record, to know its con-
tent, to ofler rebuttal information, and to participate
in any oral presentationsshould generally be pro-
vided for by Congress, except in transitory situations,
e.g., overnight camping permit applications. Manda-
tory formal administrative hearings now required
by law should be continued and are recommended for
certain other situations elsewhere in this report. In
any event, the land management agencies should
retain authority to hold hearings in their discretion
and should be encouraged to use it as the significance
of a particular action requires.

Third Party Interests

With the exception of the Federal Power Com-
mission, there is inadequate provision for meaningful
participation by third parties in the adjudicative
process, whether formal or informal, Because notice
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of many adjudicatory actions is not adequately pro-
vided for by either statute or regulation, such oppor-
tunities for participation as there are, may be
rendered nugatory to all but the most aggressively
alert. It is becoming increasingly clear that adequate
records for decisions on important public land use
matters will not always be produced when the only
parties allowed to participate are one or more appli-
cants and the responsible agency.

Potential competitors for, or protestants to, any
particular action should be heard if the public interest
is to be fully served. They should be entitled to
procedural due process equal to that afforded the
principal applicant. We recognize that greater con-
cern for third party interests, both in initial decisions
and in appeals, raises possibilities of additional delay,
but this risk is outweighed by the benefits we believe
will flow from greater public participation. Further-
more, adoption of the recommendations we make will
eliminate many of the delays.

Consequently, we recommend that Congress re-
quire the agencies to give meaningful public notice
of all proposed public land transactions to the
maximum extent feasible, and to provide for the
intervention and participation by interested economic
competitors, state and local governments, and mem-
bers of the public. Notice to the public should be
accomplished at feast by prominent publication in a
newspaper of general circulation in the area involved.

Administrative Appeals

Perhaps the most consistent complaint heard at the
public meetings was that the review procedures pro-
vided for by the administrative review systems of the
Bureau of Land Management and the Forest Service
were largely illusory because those who sat in judg-
ment on "appeal" were part of the establishment
that had made or participated in the initial decision.
With respect to appeal of initial decisions in non-
hearing cases from a Bureau of Land Management
land office to the BLM Director, it was argued that
the Director could hardly be expected to render an
objective decision on appeal in a matter involving one
of his subordinates who was carrying out official
BLM policy. As noted later in this chapter, available
evidence does not fully substantiate this claim. The
same argument is made with respect to Forest Service
appeals from regional foresters to the Chief of the
Forest Service.

Similar complaints were voiced with respect to
appeals from the BLM Director to the Secretary.
Since the appeal is in fact taken to the Office of the
Solicitor, the Department's chief legal officer to
whom the Secretary has delegated his authority
respecting appeals, it is claimed that an objective
decision is made difficult because the Solicitor's office
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also serves as legal advisor to the ELM Director and
field personnel. Although we recognize the funda-
mental difference between the administrative review
function and a judical appellate system, we find that
these complaints have merit. The decision-making
structure is certainly conducive to the vices com-
plained of, although we think they are not as prev-
alent in actual practice as has been rgued,

However, the fact that the advisory and adjudica-
tory functions are carried out by separate branches
of the Solicitor's office (at least with respect to BLM
and Geological Survey appeals) appears to be gen-
erally unknown to the public. Moreover, it does not
fully mitigate the appearance that a single office of the
Secretariat baldly serves as both advocate and judge
in the same case, and appearances are important,
whatever the reality may be. The same situation
prevails in the Forest Service, but to a lesser extent
because of the utilization of an independent board to
render final decisions in a certain limited class of
forest appeals.

The result of this general belief that the appeals
procedures are so structured as to preclude the wholly
disinterested dispensation of justice has been a rather
widespread demand for independent boards or ex-
aminers to render final decisions in public land
matters at various stages of the adjudication process.
However, while there is a clear need for a better
separation of the various adjudicative functions
within the agencies, we believe that the "independent
board" approach is not a desirable solution. It would
dilute the Secretary's managerial and supervisory
authority over public land matters and thus weaken
the element of public responsibility which accom-
panies his authority.

To the extent that wholly independent review of
agency decisions is needed, we believe court review
is more direct and more consistent with our con-
stitutional view of the separation of powers. More-
over, since appellate review by independent boards
can only be fully effective if it can operate against
some fairly specific guidelines, either in statutes or
regulations, which spell out the nature of rights or
privileges at issue and the standards under which
they can be acquired, terminated or otherwise
affected, the achievement of the latter would largely
eliminate the need for any independent administrative
review board.

The "independent board" approach recently
adopted by the Department of Agriculture in creating
a new appellate system incorporating a Board of
Forest Appeals to handle a limited class of appeals
from initial decisions involving national forest matters
does not come to grips with the central problem. The
Board renders final decisions only in cases involving

636 CFR §21l.2O.119.



an alleged breach of a written instrument, e.g.,
timber sale contracts and grazing permits, other than
claims for money damages. Its limited functions are
similar to those served by traditional boards of
contract appeals. In other cases involving matters
essentially of discretionary national forest manage-
ment policy, the Board may only make recoin-
mendations for a decision which is to be made by
the Chief or the Secretary, or simply forward the
appeal without comment. It is too early to judge how
well this complex structure has operated. However,
its chief deficiencies are (a) that it does not afford
any kind of appeal, to the Board or elsewhere, in
situations where it is most needed (decisions in which
permission for one use or another of the national
forests is altogether denied), and (b) that informal
appeal routes are apparently available outside the
formal system, which weakens the utility of the latter
and opens possibilities for discriminatory treatment.

Consequently, we recommend that Congress pro-
vide for Secretarial review adequately insulated from
management officials and legal advisors who have
participated in decisions below, except for direct,
open presentation of argument in support of their
decisions. This might be an independent adjunct to
the Secretary's office staffed by specialized reviewing
personnel free from the influence of subordinate
officials and legal advisors to such officials.

Delays

There was much complaint, also, at the public
meetings about delays in BLM and Forest Service
decision making. Whether such delays are inordinate
cannot be ascertained.

The Department of the Interior asserted in 1968
"that the era of overall 'great delays' in adjudications
before the Bureau of Land Management was brought
to an end several years ago by virtue of aggressive
administrative measures that were taken to remove
at least the symptoms, if not the root causes, of the
intolerable case backlogs that had previously ex-
isted." 7

The significant change in procedure which was
accomplished by the Secretary in 1963, was the
splitting off of the "classification" aspect of many
BLM adjudications from the decision on the merits.
This change, coupled with a provision that a "classi-
fication" decision becomes final unless the Secretary

The "root cause" was asserted to be "the continuing
deferral of the long overdue overhauling and simplification
of the 'jungle' of public land statutes," a circumstance that
should be significantly alleviated if not eliminated if the
recommendations of this Commission are adopted.

Transcript of Commission meetings of April 5-6, 1968 p.
345 (Dept. of Interior submittal in response to question on
administrative delays).

exercises his supervisory authority to review the
decision within 30 days, has resulted in much
speedier action on about a third of BLM's caseload.
In any event, there is evidence of recent improvement
at both the BLM and Secretary's levels.8

As to the cause of current delays, some appear
to be inherent in the substantive requirements of the
public land laws themselves. A number of statutes
have rather detailed proof requirements which must
be carefully evaluated e.g., the agricultural land
laws. The substantive provisions of other statutes lack
clarity and engender extensive litigationfor in-

stance, the requirement of a discovery of "valuable
mineral" in order to secure the benefits of the mining
law. Personnel limitations play an obvious role, just
as they do in connection with crowded court dockets.

Beyond these factors, however, it has been argued
that the existing multilevel decision-making structure
in Interior and Agriculture may well be unnecessary.
In BLM matters, it is often suggested that appeals
to the Director could be eliminated and taken directly
to the Secretary, thus promoting better initial deci-
sions by officials who know that their actions are
subject to immediate top level review. Some contend
that the Director's appeal function can be readily
eliminated since he only "rubber stamps" the deci-
sions of his subordinates, although we have found
no support for such assertions.9

Others argue that appeals to the Director should
be retained, but that the Secretary should only review
significant cases, much as the Supreme Court exer-
cises its discretionary certiorari jurisdiction. Another
proposed approach would be to eliminate both
appellate levels and permit initial decisions to be ap-
pealed directly to the courts. With respect to all ap-
pellate levels, moreover, some suggest that a time
limit, perhaps 6 months to one year, be set within
which a lower decision would become final unless the

The average time recjiiiied for the BLM Director's deci-
sion on an appeal declined from roughly 17 months in
1958 to 9 months in 1962, and then to 5 months as of
December 31, 1967.

Some modest recent improvement appears in expediting
decisions in appeals to the Secretary from the BLM Di-
rector. In 1958 the average time lapse between the Director's
decision and the Secretary's deiion was 9 months, and in
1968 it was reported by Interior that most decisions were
rendered in 'from 6 to 12 months." However, the backlog
ot cases in the Solicitor's Office has been reduced from
stultifying levels in the early 1960's to a current average of
about 100, which is somewhat below the level that prevailed
in 1958. There are no similar statistics available on Forest
Service appeals.

9 The current operations of the ELM Office of Appeals
and Hearings do not evidence a rubber stamp character. In
the period from January, 1967, to April, 1968, of 591
decisions covering 1,077 cases, 31% either reversed, modi-
fied or vacated the decision below.
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next administrative level exercised its review author-
ity, thus expediting the invoking of judicial review.
This is the system now employed by Interior with
respect to its "classification" decisions.1°

Similar arguments are made with respect to the
Forest Service appellate structure.

We do not propose to advise the departments as
to precisely how their decisional structures should be
reorganized. However, we do recommend that the
number of appeals that must be made to exhaust de-
partmental remedies should be reduced to no more
than two, and a lime limit for disposition of cases
slwuld be imposed at each appellate level to ex-
pedite administrative and judicial review. Alter the
first appeal there should be no further right of appeal
unless timely granted in the discretion of the Secre-
tary.

A decision in the first instance, often by a field
supervisor, generally should be appealable to an
intermediate reviewing authority, and from that
authority to the Secretary, and all other intermediate
formal or informal appeals (at present as many as
five levels of decision making may be involved in
some Forest Service cases) should be eliminated. Di-
rect appeal from the field to the Secretary should
not be permitted, but the Secretary should have
discretion to bypass the intermediate appeal level.
He also should have discretion to refuse to hear
appeals from the intermediate level, at which time
the requirement of administrative finality would be
satisfied. After a specified period of time elapses, a
decision would be deemed to be affirmed by an inter-
mediate reviewing authority and go on up to the
Secretary for final decision. Similarly, the Secretary's
decision would be deemed final for purposes of ad-
ministrative finality after a specified period of time
elapsed, so that the case could go on to the courts for
review without unnecessary delay. Appropriate ex-

ceptions might be provided for, as in situations
where decisions are delayed because of pending court
litigation affecting the matter.

Judicial Review

Recommendation 110: Judicial review of
public arid adjudications should be expressly
provided for by Congress.

We are convinced that without the availability of
some kind of court review, any legislative or ad-
ministrative improvements in the rulemaking and
adjudication procedures heretofore recommended

'°See 43 C.F.R. 241l.1-2(e)(1).

256

would be largely only advisory. However, under the
doctrine of sovereign immunity, grounded on the
ancient concept that "The King Can Do No Wrong,"
the United States may not be sued, either by name, or
as to directiy affect its property or funds, unless
Congress has consented. With respect to adjudica-
tions concerning the licensing of hydroelectric pro-
jects on the public lands, Congress 50 years ago ex-
pressly provided in the Federal Power Act for judi-
cial review of Federal Power Commission orders.'1
Similar review of adjudications by other Federal
regulatory agencies has been provided by law. For
adjudications of the major public land agencies,
however, express statutory provision for judicial re-
view is minimal. Consequently, such limited review
as has been allowed has resulted because the courts
either ignored the problem of sovereign immunity or
bypassed it through various complex legal fictions,
a situation which is confused, complex, uncertain,
and, in the view of the contractor's study, obviously
defective, if not, in fact, ridiculous.'1 The only re-
spectable rationale for the doctrine which is generally
recognized is that there should not be undue interfer-
ence with the official actions of the Federal agencies,
a concern which we share.

However, in accordance with traditional concepts
of the separation of powers, it is not our intent that
the courts would substitute their judgment for that
of the agencies in matters committed by Congress to
agency discretion, Indeed the courts traditionally
have not attempted to, and as a practical matter can-
not, substitute their views for those of the agencies
in such matters. What judicial review does assure,
however, is that (1) discretion is exercised even-
handedly; (2) its exercise is not arbitrary or discrim-
inatory; and (3) guidelines in statutes or regulations
are followed. In this context the availability of judi-
cial review should pose no threat or burden to legiti-
mate public land management.

Nevertheless, we are apprehensive about the ad-
verse effect on public land management programs
which extensive litigation, such as we have witnessed
in the past year, might produce. Although we believe
that this litigation has been caused in large measure
by the inadequacy of provision for public participa-
tion in the land use planning and rulemaking and
adjudication procedures of the agencies (which our
other recommendations would provide for), part of

' 16 U.S.C. § 8251. (1964).
12 The Administrative Conference of the United States has

recommended general statutoi-y reform of the sovereign
immunity doctrine. See the Conference's First Annual Re-
port, Recommendation No. 9, p. 40 (1970).



the cause is attributable to a general judicial relax-
ing of the requirements for legal "standing" as the
basis to entitle parties to seek judicial review.13 To
minimize the dilatory effects of cour( involvement, we
recommend that in general the availability of judkial
review be limited to those parties who participated in
the administrative proceeding for which review is
sought.

See, e.g., Data Processing Service v. Camp. 397 U. S.
ISO (1970).

GeneraP Judicial Administration

There are important matters, such as the appro-
priate forum (for instance, Federal District Court,
Federal Court of Appeals or a Public Land Court
similar to the Tax Court of the United States);
statute of limitations (time limitations within which
a suit may be brought); third party participation; and
the like, which should be treated in any consent to
suit legislation. Because these are details of general
judicial administration which may be influenced by
other than public lands considerations, we make no
recommendations regarding them.
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FROM
THE INCEPTION of its review, the Com-

mission has been concerned with various aspects
of the unauthorized use of public lands. Such

uses are called "trespass." In addition to the
completely unauthorized regular use and occupancy
of real property, trespass also covers additional
wrongs against the person or property of another.

Trespass, including vandalism, on the public lands
is costly. They often result in the depreciation of
valuable resources, and, even when these values are
replaced by damages collected, the cost of collection,
in many instances, is disproportionate to the ultimate
recovery.

The most troublesome trespasses, in many re-
spects, are those involving unauthorized or unlawful
occupancy of real property. While, over a given
period of time, they are numerically fewer than some
other types of trespass, many such occupancies con
tinue unabated for months or years. It is easier,
however, to come to grips, at a policy level, with this
type of trespass than with other kinds. Accordingly,
we have placed our primary focus on the use and
occupancy trespass and treated other types of tres-
pass only generally.

Public land trespasses frequently occur because
of an honest but mistaken belief that the lands are
privately owned. On the other hand, there axe cases
in which trespass is alleged on lands which, in fact,
are erroneously claimed as Federal.

The fact is, then, that honest disputes between the
Government and private citizens as to land titles
can and do occur. Most often such disputes are
occasioned by disagreement over boundary locations
or by an assertion by a private claimant, disputed by
the Government, that title passed to the claimant
or a predecessor in interest under a public land dis-
posal statute. Although they are infrequent, disputes
have also arisen over the title to land acquired by
the Government by purchase or donation.

Under existing law, once the fact of trespass is
clearly established, even the good faith of the un-
authorized occupant cannot protect him from the

CHAPTER SEVENTEEN

Trespass and
Disputed Title

penalty of ejectment. On occasion, Congress has
enacted legislation to give some measure of relief
to those who occupy Federal lands in good faith.'
These acts, however, have not always fully acconi-
plished their objective and have generally been very
narrowly constructed by the administrators. Without
some type of remedial legislation, however, the land
management agencies have no authority to grant
relief from the consequences of trespass. Their efforts
to work out informal administrative accommoda-
tions have not been uniform and have resulted in
inequality of treatment in various public land areas.

With an expanding population and over 755 mil-
lion acres of federally owned lands, trespass probably
can never be eliminated completely. However, it
is possible to reduce its impact by increasing the
efficiency of control methods, accelerating bound-
ary determinations, and providing for the final de-
termination of title disputes under methods and pro-
cedures that are equitable to both the Government
and private claimants.

increased Efficiency of Control Methods
Recommendation 111: Statutes and admin-
istrative practices defining unauthorized use
of public lands should be clarified, and
remedies available to the Federal Govern-
ment should be uniform among land manage-
rnent agencies. Where necessary, statutory
authority for policing by Federal agencies
should be provided.

Trespass control for the public lands presents un-
usual procedural and enforcement problems.

Although criminal penalties are provided by Fed-
eral statute for some forms of trespass,2 there is no
uniform Federal trespass law, either criminal or civil.

1 See 43 U.S.C. § 1068-1068b (1964); 30 U.S.C. § 701-
709 (1964), as amended, (Supp. W, 1969).

2 See 18 U.S.C. §51851-1863 (1964).
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Where there are no governing Federal statutes, state
law concerning trespass is applicable where the state
has not ceded legislative jurisdiction to the Federal
Government, State statutes vary widely. Penalties
for the same trespass may be greater in one state than
another. Some states have very strict procedural
requirements, while those of other states are very
informal.

Those who use the public lands and those who ad-
minister them are entitled to a clear expression of
poiicy concerning trespass and a more uniform ex-
pression of operating rules. At the present time, for
example, operating "dune buggies" on Federal lands
might be treated as a trespass by one agency but
ignored by another agency on similar lands in differ-
ent areas. Clear definitions, uniformly applied, would
make violations more easily identifiable and permit
more expeditious enforcement action.

Trespass control is farther hampered by differ-
ences in procedures and enforcement authority exist-
ing among Federal agencies. While the National
Park Service maintains a system of park police, and
the Forest Service employs forest rangers without
police authority, other land management agencies
have no comparable services and authority. Instead,
they are compelled to call upon local authorities or
Federal marshals for assistance to apprehend tres-
passers and bring them before the proper magistrates.
These requirements often result in delays and in-
effectiveness in policing Federal lands.

To the extent possible, a single set of procedures
for handling various kinds of trespass cases, regard-
less of agency or type of land, should be established
to prevent needless overlapping and duplication of
procedures. Further, statutory authority for policing
Federal lands should be provided to those agencies
not now having such authority to the end that com-
plex enforcement litigation may be reduced and tres-
pass cases be more quickly resolved.

In the meantime outstanding cases involving al-
leged trespasses should be settled or litigated expedi-
tiously.

Uranium Trespass Claims

The Secretary of the Interior should be authorized
to settle outstanding uranium trespass claims on an
equitable basis,' and the Attorney General should be
directed to proceed with actions to recover damages
to the United Slates, and he should be empowered
to settle claims depending on the equities involved.
There are a substantial number of outstanding tres-
pass claims based on the production of uranium from
invalid mining claims which was sold to the Atomic
Energy Commission. The evidence appears conflict-
ing whether this production was encouraged by re-
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sponsible officials of the Commission. The uncertain-
ties of this situation should be resolved expeditiously.

Boundary Determinations

Recommendation 112: An intensified survey
program to locate and mark boundaries of all
public lands based upon a system of priori-
ties, over a period of years, should be under.
taken as the public interest requires.

Boundaries of public lands in many areas remain
unsurveyed. Erroneous or fraudulent early surveys,
as well as impermanent survey makers, which can
no longer be located, require substantial resurveys
of public land boundaries. There are, for example,
art estimated 272,000 miles of boundary between
national forests and other ownerships. Of these,
approximately 253,000 miles need to be established
or reestablished. The magnitude of the problem is
greater with respect to lands administered by the
Bureau of Land Management.

The frequency and degree of unintentional tres-
pass, including construction of buildings, would be
substantially reduced by an intensified program to
locate accurately and mark the boundaries of all
public lands, thereby clearly identifying those lands
which are federally owned. Adjacent owners would
benefit from properly surveyed boundaries and
greater certainty of title.

An intensified survey program would assist the
Government in properly inventorying its lands. It
would enable the Government to identify trespasses
more rapidly and reduce trespass damages to Federal
lands. Early action would reduce the likelihood of
inequitable penalties against long-standing innocent,
but unauthorized, occupancies.

While an expanded survey program would be
expensive, such a program should, nevertheless, be
undertaken to the extent possible. If appropriations
are limited, then priority should be given to areas
of substantial value and intensive public use.

Determination of Title Disputes
Recommendation 113: The doctrine of ad-
verse possession should be made applicable
against the United States with respect to
the public lands where the land has been oc-
cupied in good faith. Citizens should be per-
mitted to bring quiet title actions in which
the Government could be named as defend-

Often loosely referred to as "squatter's rights," the
doctrine permits one to establish title to another's land by
taking actual possession of the land, usually under claim or
color-of-title, and holding it for a required period of time.



ant. The defenses of equitable estoppel and
laches ' should be available in a suit brought
by the Government for the purpose of trying
title to real property or for ejectment.

In cases where questions of adverse pos-
session, equitable estoppel, and aches dO
not appry, persons who claim an interest in
public land based upon good faith, un-

disturbed, unauthorized occupancy for a sub-
stantial period of time, should be afforded
an opportunity to purchase or lease such
lands.

Genuine disputes between the Government and its
citizens over real property titles do exist. They may
be occasioned by differing interpretations of factual
data, differing opinions on the application of legal
principles, or both.

Unless, however, the Government chooses to
initiate litigation, it is virtually impossible for a pri-
vate claimant to obtain a judicial resolution of title to
lands which are claimed by the Federal Government.
In any action brought against the Government to
quiet tide, i.e., to establish who the owner is, the
Government has available to it the defense of sover-
eign immunity which it invariably asserts.

The rule embodied in the defense of sovereign
immunity is that the United States cannot be sued
without its consent. It is an established legal doctrine
of obscure origin. It has no constitutional or statutory
basis and, while it has been said to be based upon the
traditional immunity of the English Sovereign surviv-
ing by implication in Article III o the Constitution,
as well as on the inability of the courts to enforce a
judgment against the sovereign, the only respectable
rationale for the doctrine acceptable to legal scholars
is that the official actions of Government officials
must be protected from interference by the judiciary.

In our opinion, this rationale, however, does not
support the application of the doctrine as a defense
in a suit whose only purpose is to determine the valid-
ity of the Government's claim to title to land. If the
Government's claim is good, it will be established
and, if the claim is not good, the Government can-
not be harmed by a judicial determination to that
effect, for it will lose nothing which rightiully belongs
to it.

Furthermore, the Commission notes that as an
historical matter, an apparent primary reason for
reliance upon the doctrine of sovereign immunity
in actions to try title to land claimed by the Govern-

A defense based upon a false representation or conceal-
ment of material facts by the plaintiff which was relied upon
by the defendant in acting or refraining from acting.

Unreasonable delay, or the neglect to do something re-
quired by law, or to enforce a right at the proper lime.

ment was the lack of manpower in Federal land
managing agencies to make the investigations re-
quired to defend the Government's claim on its
merits. While this may have been a valid basis for the
use of the doctrine as an absolute defense in such
actions during the 19th century, these managing
agencies now appear to have sufficient manpower to
effectively assert any meritorious defense which the
Government may have to such a suit.

In suits brought by the United Statcs against others
to assert title to lands claimed by it, the defenses of
laches and equitable estoppel are unavailable to the
adverse claimant. This insulation stems from the
legal contention that the Federal Government can
never be bound by the unauthorized acts or assur-
ances of its employees even when those mistakes are
relied on by a citizen in good faith. These defenses
are, however, available to the Government in con-
sent suits brought against it.

Believing as we do, that it is not an undue inter-
ference with the functions of the Government to
require it to defend its claim to real property in a
pro per suit, the Commission finds no valid reason for
p/acing the Government in a more advantageous posi-
tion in suits brought by it to establish such a claim.

Waiver of sovereign immunity in quiet title actions
against the Government, and permitting the defenses
of laches and equitable estoppel to be asserted in
actions brought by the Government, would give rio
undue advantage to adverse claimants. They would
be required to assert and prove their claims by
competent evidence. The Government would not be
required to surrender any of its property rights and
would have all of the safeguards available to any
litigant. Furthermore, laches and estoppel are equi-
table defenses. As the very terms imply, if per-
mitted they could not be invoked to work an inequity
against the Government as plaintiff in a proper
action.

Certainty of title is to be desired. So long as dis-
puted Federal claims to lands exist without final
resolution, there can bc no certainty of title. The Com-
mission finds that the advantage o final determina-
tion of such claims under the accepted rules of real
property law in courts of competent jurisdiction
outweighs any claimed disadvantage to the Govern-
ment.

The Commission a/so recommends that the doc-
trine of adverse possession be made applicable
against the United States where land has been occu-
pied in good faith. The principle that the United
States cannot lose title to its lands by adverse pos-
session by a private party is treated as a.xiomatic by
the courts. This not only originated with the com-
mon law protection of the property of the sovereign,
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but flows from the exclusive powers of Congress
under the property clause of the Constitution.6

In very limited circumstances Congress has con-
sented to recognize good faith adverse possession
against the Government, e.g., the Mining Claim
Occupancy Act,7 the Color of Title Act,8 and the
Public Land Safe Act of 1968.° Furthermore, there
has been a trend in principle for the sovereign to
consent to suit in more situations.

As has been pointed out, private citizens do occupy
public lands in technical trespass, but in good faith
believe that the land is theirs, Often valuable im-
provements are placed upon such lands in ignorance
of the Federal claim. Partly because of the protection
the Government enjoys, including inapplicability of
the doctrine of adverse possession, such occupancies,
although known to the Government's agents, are
sometimes permitted to exist until there is a Federal
use for the lands. At other times they simply remain
undiscovered until there is a Federal requirement
for the lands.

It is not necessary that adverse possession be com-
menced with an intentional wrong. The doctrine also
protects those who honestly enter and hold possession
of land in full belief that it is their own. It is to the
benefit of the latter group that the Commission's
recommendation accrues. Thus, legislation extending
the doctrine to Federal lands include strict require-
ments for a showing of good faith by the adverse
claimant.

6Art. IV, § 3.
73Q U.S.C. § 701-709 (1964), as amended, (Supp. N,

1969).
843 U.S.C. * 1068-1068b (1964).

43 U.S.C. §11431-1435 (Supp. IV, 1969).

262

Adverse possession is a creature of legislation,
and its purpose is to quiet title to land. In this re-
spect the Commission recommendation concerning
its application is in keeping with other recommenda-
tions having as an objective the security of title and
equitable treatment of private claimants to public
lands.

Most state statutei permitting title to be established
by adverse possession also permit "tacking." This is
a doctrine that allows the adverse possessor to add
his period of possession to that of a prior adverse
possessor in order to establish a continuous posses-
sion for the statutory period. The Commission recom-
mends that the doctrine of racking be applicable to
adverse possession of public lands where some form
of privity between successive claimants can be shawn
and occupancy in good faith is established for the
prescribed period.

Legislation extending the doctrine of adverse pos-
session to public lands should contain strict require-
ments as to the length of time occupancy must exist
before the claimant is entitled to a judgment. Fur-
thermore, the courts customarily are reluctant to
accept the defenses of laches and equitable estoppel
in the absence of strong supporting evidence.

These doctrines will be inapplicable in some cases
even though there has been a substantial period of
occupancy in good faith. In such cases, the Commis-
sion believes that it would be equitable to permit the
purchase or lease of the disputed lands by the oc-
cupant. In fixing the purchase price or rental of the
lands, such factors as the present market value of the
unimproved land should be taken into consideration.
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N THE INDiVIDUAL commodity chapters of this
report, we recommended the general guidelines for
determining which public lands should be disposed

of and which should be retained and managed under
Federal ownership. In this chapter, we treat with the
important tools and principles that apply to transfers
of land out of Federal ownership, as well as with the
general purposes and techniques which should govern
the acquisition of privately owned lands in imple-
menting public land programs. In addition, we treat
independently with the land exchanges and ap-

praisals, which are important aspects of both disposal
and acquisition.

Disposal Techniques

Applicant Qualifications

Recommendation 114: Statutory eligibility
qualifications of applicants for public lands
subject to disposal should generally avoid
artificial restraints and promote maximum
competition for such lands. Preferences icr
certain classes of applicants should be used
sparingly.

To implement this general principle and to pro-
mote the optimum allocation of public lands to their
highest and best use, we recommend the elimination
of restrictive qualifications or preferences which bar
applicants because of their corporate nature, the size
of their aggregate landholdings, or their previous
purchases of public lands. There are two broad
exceptions to this recommended general policy.

First, we would accord a preference in the sale of
public land to those users who are dependent upon

CHAPTER EIGHTEEN

Disposals,
Acq LIisitiOflS,

and Exchanges

the land that is being disposed. Thus, for example,
we recommend a preference in the sale of grazing
lands to those permittees who own base properties
which are dependent on such lands.

Second, in cases of competing applicants, we favor
a statutory preference for state and local govern-
mental units or nonprofit entities.

Congressional Review of Large Disposals

Recommendation 115: Disposals in excess of
a specified dollar or acreage amount should
require congressional authorization.

We recommend that Congress specifically author-
ize large-scale or high-value disposals, iwt because
of our lack of confidence in Federal administrators
in such situation.s, but because the magnitude of the
disposal indicates that its impacts on the environment,
regional economies, existing uses, etc., may be so
substantial as to make legislative consideration appro-
priate. Congress should spell out the disposal acreage
and dollar amounts above which its specific approval
is to be obtained. This comports with our recom-
mendation in Chapter Three that large-scale with-
drawals also receive congressional approval.'

Antispeculatiori Restrictions

Recommendation 116: Where land is dis-

posed of at less than fair-market value, or
where it is desired to assure that lands be
used for the purpose disposed of for a limited
period to avoid undue speculation, transfers
should provide for a possibility of reverter,

Recommendation 8.
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which should expire after a reasonable period
of time.

We believe that implementation of our recom-
mendation that public lands generally be disposed of
at fair-market value will discourage undue specula-
tion. However, we recognize that with increased
competition for available lands, reasonable expecta-
tions of enhanced land values cannot, and perhaps
should not, be discouraged. Nevertheless, with re-
spect to the disposal of land for intensive agricultural
or grazing purposes, the relatively low prices likely
to be paid for such land may generate more than
normal speculative interest. In such cases, we recom-
mend that disposals be on condition that the land be
used for such purposes for a relatively short period of
time, such as 5 years, subject to a possibility of re-
verter for breach of that requirement.

As to lands transferred for less than fair-market
value (generally transfers to state and local govern-
mental units or non-profit entities performing quasi-
governmental functions), we recommend that such
transfers be subject to the possibility of reverting to
the United States for changes in specified uses, un-
less the grantee elects to pay the difference between
the purchase price and the market value of the land
if it is devoted to another use. This possibility of re-
verter should be for a reasonable period of time, say
20 years.

Restrictions which run in perpetuity have resulted
in an unnecessary rigidity in the use of the land and
have prevented changes to higher and better uses
made possible by new circumstances. They have also
placed an unnecessary and continuing burden of
enforcement on the Federal Government, which has
often been unable to exercise such enforcement effec-
tively, if at all.

Restrictions that apply only for a reasonable length
of time should be adequate to prevent speculation
or diversion of land uses detrimental to the public
interest, while permitting local communities and
states an opportunity to exercise continuing control
over use changes by the adoption of suitable planning
and zoning measures.

Pre-lJisposal Conditions

Recommendation 117: Public lands generally
should not be disposed of in an area unless
adequate state or local zoning is in effect.
In the absence of such zoning, and where dis-
posal is otherwise desirable, covenants in
Federal deeds should be used to protect
public values.

As we point out in Chapter Three and elsewhere,
we endorse the concept that the land use planning

programs of the public land management agencies,
including the strengthened withdrawal review pro-
gram we recommend, should include a classification
effort designed to identify those public lands that
should be made available for disposal. While public
lands should be classified as chiefly valuable for
particular purposes and therefore subject to disposal,
it is not intended that such classifications will gen-
erally impose restrictions on future use after disposal.

We endorse the general principle, contained in the
temporary Public Land Sale Act of 1964,2 which
bars sales under that act until zoning regulations
have been enacted by appropriate local authority, and
recommend that it be extended generally to all
Federal land disposals. This recognizes that control
over uses of privately owned land is properly a state
or local responsibility.

The response of state and local governments in
adopting zoning regulations required by that Act
generally has not been good. We, therefore, favor
providing a specific time period within which the
appropriate authorities must act If they fail to, the
Federal agencies should be authorized to make the
requested disposal if it is otherwise appropriate.
However, the agencies should be directed to include
covenants in the patent, designed to serve the same
protective function of the site and nearby land as
state or local zoning. Of course, the views of state
or local governmental authorities should be solicited
and considered, even where no zoning has occurred.
Such covenants should be terminated upon the adop-
tion of adequate zoning regulations applicable to such
lands by the appropriate authority.

Covenants Designed to Protect Federal Interests
Recommendation 118: Protective covenants
should be included in Federal deeds to pre-
serve important environmental values on
public lands in certain situations, even where
state or local zoning is in effect.

In addition to the use of covenants in Federal
patents designed to protect important values in areas
where state or local zoning has not yet been imple-
mented, we recommend the use of such covenimis
to protect important values on public lands in the
vicinity of such disposals. Proper use of land sold
by the Federal Government is also a matter of en-
vironmental concern to Federal agencies with land-
holdings in the area. Thus, if disposals are made in
areas adjacent to a unit of the National Park System,
or an area which has been retained and set aside
for another important public value (i.e., watershed
protection or scenic preservation), the patents should

243 U.S.C. H 1421-1427 (1964), as amended, (Sipp. IV,
1969).



contain restrictions on use, designed to protect such
values. This practice should be employed without re-
gard to whether state or local zoning regulations are
in force.

Acquisition Techniques

The acquisition policies of the public land admin-
istering agencies are a vital part of their manage-
ment programs. Acquisitions are the key to extension
of the Federal public land programs, such as those of
the National Park Service and the wildlife refuges,
which do not depend for their implementation pri-
marily on lands already in Federal ownership. They
are also important management tools for agencies
like the Forest Service and the Bureau of Land Man-
agement, whose primary responsibilities are confined
largely to the efficient management of large land
areas already in Federal ownership.

Consequently, the Commission has viewed land
acquisition authority and practice from two principal
viewpoints: (1) Whether such authority is adequate
to accomplish basic missions of the agencies; and (2)
whether there should be greater restraints on the
exercise of such authority, however broad. The latter
concern seems to stem from apprehension about
further reduction of the state and local tax base in
Federal land-impacted areas, and from fear that
lands with significant economic potential might be
taken in unreasonable amounts for other programs
which might adversely affect the state. and local
economy.

In general, we conclude that: (1) The agencies'
acquisition authority ought to be compatible with
their basic missions, and adequate to help accomplish
their efficient implementation; and (2) as a corollary,
that there is need for better statutory guidelines and
institutional arrangements to prevent unnecessary
land acquisitions. Although our recommendations are
framed generally with regard to the four agencies
most concerned with the management of the resource
values of the public landsthe Forest Service, Na
tional Park Service, Bureau of Land Management,
and Bureau of Sport Fisheries and Wildlifethey
appear equally well suited to acquisitions by the
Bureau of Reclamation and the Corps of Engineers
for water resource development projects.

Consistency of Acquisitions with Missions

Recommendation 119: The general acquisi-
tion authority of the public land management
agencies should be consistent with agency
missions.

Acquisition authority is granted to public land
management agencies to help them implement their
basic management responsibilities. But changes in
these responsibilities over the years have not always
been accompanied by changes in acquisition authority.
For example, the basic National Forest purpose, tm
der the 1897 Organic Act, was keyed to timber pro-
duction and to the improvement and protection of
stream flows, but has since been expanded to the
broad, multiple use program exemplified in the 1960
Multiple Use Act.4 Yet, basic acquisition authority
for the Forest Service remains the Weeks Act,5 which
was enacted in 1911 and is limited to the scope of
Forest Service missions at that time. Under that au-
thority, acquisitions may be made only of such lands
as "may be necessary to the regulation of the flow of
navigable streams or for the production of timber."
The vast bulk of current Forest Service acquisition,
however, are predominantly for recreation purposes.
Similarly, in light of she multiple use management au-
thority that we recommend elsewhere for the Bureau
of Land Management, its general acquisition authdr-
ity should be broadened. This recommended updating
of the acquisition authority of those two agencies
parallels recent similar action by Congress with re-
spect to the National Park Service and the Bureau
of Sport Fisheries and Wildlife.7

While we favor a general clarification and broaden-
ing of the agencies' acquisition authority to make it
compatible with their basic missions, we recommend
that she specific needs for which lands may be
acquired by each public land agency be enumerated
by statute.

Revision of Acquisition Authority
Recommendation 120: The general land
acquisition authority of the public land man-
agement agencies should be revised to pro-
vide uniformity and comprehensiveness with
respect to (1) the interests in lands which
may be acquired, and (2) the techniques
available to acquire them.

Existing law provides uneven treatment of these
two subjects with respect to particular agencies and
among individual statutes governing particular acqui-
sitions by a specific agency. Many statutes provide
simply for acquisition of "lands or interests in lands"
by the Secretary, which appears broad enough to
include any kind of real property interests. However,
other statutes specify particular interests, such as

16 U.S.C. § 475 (1964).
16 U.S.C. §1528-331(1964).
16 U.S.C. §1480, 500, 513-519, 521, 552, 563 (1964).

6 16 U.S.C. §1 4601-lOa, lOb, 22 (Supp. V, 1970).
16 U.S.C. II 668bb, 668dd(b) (Supp. V, 1970).
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less than fee interests like leases or scenic and flow-
age easements, giving rise to questions as to whether
the general grants may be more limited than they
appear on their face.

Similarly, the acquisition techniques available to
particular agencies appear to vary. Although possible
acquisition techniques available to the respective
agencies encompass acceptance of donations, direct
purchase, exchange, or condemnation, the statutes
do not consistently enumerate all these techniques.
For example, some statutes expressly confer the
power of eminent domain, while others omit it or
contain limitations on its use. Although the courts
have ruled that condemnation is an implied adjunct
to any general acquisition authority, even where it is
not expressly mentioned, Congress should speak with
clarity on such matters.

In order to provide the agencies with the full array
of techniques necessary to carry out best their pro-
grams and to avoid confusion and uncertainty,
Congress should provide a general authority for each
agency which includes all available acquisition tech-
niques. In those cases where Congress desires to
make a particular technique unavailable to any
agency, or limit its use (as in recent National Park
System authorizations which prohibit condemna-
tion of state lands without state consent), express
provision for such exceptions should be made.

However, we see no reason why, generally, any
public land management agency should be denied
the use of particular acquisition techniques if they
are to be used for purposes specified by statute as
the interests in land the agency is authorized to
acquire. The most notable gap is Bureau of Land
Management's lack of a general direct purchase
authority, except for pter poses of access and certain
development roads and trails. It should be given such
authority.

The study prepared for the Commission indicates
that there are significant savings that can be achieved
by purchasing less than fee interests. For example,
the National Park Service reports that costs of scenic
easements arc running about 22 percent of the ap-
praised value of the fee interest. Savings on flowage
easements purchased by water development agencies
are not as great, but are still substantial. However,
even where direct savings are not great, the Federal
Government is saved the costs of administering the
area, which would be incurred with full ownership.
Moreover, the lands remain on the local tax rolls,
albeit at a reduced valuation, and where easements
or agreements are obtained prohibiting conforming
uses from being changed to degrade the recreation

Charles F. Wheatley, Jr., Land Acquisitions and Ex-
changes Related to Retention and Management or Disposi-
tion of the Federal Public Lands, Ch. IV. PLLRC Study
Report, 1970.
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area atmosphere, residential and agricultural uses
may be continued without detriment to the Federal
program. Consequently, we recommend that the
age iwies be encouraged to acquire less than fee in-
terests wherever possible. However, this practice
should not be used oppressively to force an unwilling
landowner to retain a limited interest in the land.
Similarly, the agencies should be encouraged to sell
lands with appropriate restrictions where full owner-
ship is not essential.

Escalating Land Costs
Recommendation 121: The public land man-
agement agencies should be authorized to
employ a broad array of acquisition tech-
niques on an experimental basis in order to
determine which appear best adapted to
meeting the problem of price escalation of
lands required for Federal programs.

The problem of escalating land costs has posed a
serious obstacle to the implementation of authorized
Federal programs involving land acquisition, par-
ticularly land for recreation uses. Its many ramifica-
tions and possible solutions are detailed in the Bureau
of Outdoor Recreation's 1967 report, "Recreation
Land Price Escalation." Several of the principal
recommendations of that study were implemented by
the 1968 amendments to the Land and Water Con-
servation Fund Act.9 These amendments supple-
mented the Land and Water Conservation Fund with
up to $200 million per year from Outer Continental
Shelf leasing revenues for a limited period and
authorized the use of several new acquisition tech-
niques to help meet the problem; options, purchase
and sale- or leaseback arrangements, and long-term
deferred payment contractual commitments. That
same year Congress employed the legislative taking
technique recommended by the Bureau of Outdoor
Recreation for portions of the Redwood National
Park.1° It is too soon to evaluate the efficacy of these
steps to meet the price escalation problem. But we
believe the departments should be armed with every
tool that offers some hope of amelioration of the
problem, so that they may be employed on an experi-
mental basis and a report may be made to Congress
in a specified period on the results. For example, the
National Park Service has encountered some prob-
[ems under the Redwood Park legislative taking pro-
visions, indicating that this acquisition approach
should be refined and generally reserved for special
situations. Moreover, there appears to be no reason
why the techniques made available to the Secretary
of the Interior in 1968 for National Park System

See note 6 siipra and 16 U.S.C. § 4601-5(c) (Supp. V,
1970).

° 16 U.S.C. § 79c (Supp. V, 1970).



acquisitions ought not generally be available for all
classes of land acquisition.

Acquisition Limitations
Recommendation 122: Congress should
specify the general program needs for which
lands may be acquired by each public land
agency.

There may well be reason to restrict further acqui-
sition of lands for certain classes of Federal pur-
poses. The addition of totally new units to the Na-
tional Park System and the Migratory Bird Refuge
System may be reasonably justified in furtherance of
the national policies of preserving unique environ-
ments and antiquities and sustaining the North
American migratory bird population. But a major
enlargement of national forests or grazing districts
under Bureau of Land Management administration
through the acquisition of private land would not,
in our view, further any contemporary national pur-
pose. Although the national forests and the Taylor
Act " grazing districts continue to serve a variety
of local and national purposes, the original reasons
for creating them have disappeared. Nor do we per-
ceive any national purpose to be served by bringing
vast new acreage under Federal ownership solely
for "multiple use management." Consequently,
authorizing acquisition for the general purpose of
"multiple use" is undesirable.

We would not preclude further acquisition of
lands by the Forest Service and Bureau of Land Man-
agement, but we recommend that Congress limit the
purposes of such acquisition to inholdings, boundary,
and other land tenure adjustments to facilitate
better management of the units alxeady established,
and to acquire access to these properties, Authority
for large-scale acquisitions of lands for such pur-
poses as national recreation areas to be administered
by the Forest Service, or perhaps the Bureau of Land
Management, should be provided by congressional
authorizations if they are considered desirable.

Generally, except for acquisition of inholdings,
we do not support the concept of "blocking up" as a
legitimate tenure-adjusting objective for the public
land managing agencies. Solid ownership of a large
area is not, in most cases, essential to effective use
and management of component parts of it.

As a guideline for the application of limitations
on inhoicling or boundary adjustment acquisitions
suggested above, we believe only those tracts essential
to management of the existing federally owned lands
should be acquired. This would specifically preclude
an unnecessary expansion of Federal holdings in

1143 U.s.c. §315 et seq. (1964).

localities where Federal ownership may be in the
minority and in scattered tracts or checkerboard
patterns.

Justification, Oversight, and State Coordination
Recommendation 123: Justification stand-
ards for and oversight of public land acquisi-
tions should be strengthened, and present
statutory requirements for state consent to
certain rand acquisitions should be replaced
with directives to engage in meaningful coor-
dination of Federal acquisition programs with
state and local governments.

As in the case of withdrawals and reservations, we
feel there is a need to require a better showing by the
agencies in justification of particular land acquisi-
tions. A statutory requirement specifying the findings
which an agency would have to make in support of a
proposed acquisition would seem to pose no threat
to necessary land acquisitions. Such requirements
should include at least (1) the specific management
need to be served (a general "multiple use" purpose
would not be sufficient); (2) evidence that alterna-
tives were either not available or had been considered
and rejected; (3) the impact of the acquisition on
existing uses of the land.

There are several differcnt approaches to the ques-
tion of approval of the acquisition of particular par-
cels by the various agencies. With respect to most
units of the National Park System, Congress approves
specific area boundaries within which the Secretary's
acquisition authority may operate after the unit is
authorized. The same is generally true of lands in-
eluded within water resource development projects
of the Bureau of Reclamation and the Corps of Engi-
neers, which require specific congressional authoriza-
tion. However, the acquisitions of the Forest Service,
the Bureau of Sport Fisheries and Wildlife, and the
Bureau of Land Management are not subject to such
direct congressional legislative control. The approach
to most Forest Service land purchases and Bureau
of Sport Fisheries and Wildlife acquisitions for Mi-
gratory Bird Act Refuge additions is to require
review and approval by the National Forest Reserva-
tion Commission and the Migratory Bird Conserva-
tion Commission, respectively.'2

However, the Migratory Bird Conservation Com-
mission does not review all Bureau of Sport Fisheries
and Wildlife acquisitions, but only those for the
Migratory Bird Refuge System. Similarly, public
domain exchanges by the Forest Service and all
Bureau of Sport Fisheries and Wildlife exchanges
do not require approval of the commissions, even

12 Wheatley, n. 8 supr, at Chs. iic, liD.
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though they involve "acquisition" in exchange for
Federal land. Bureau of Land Management ex-
changes are subject to no supervisory review outside
the Department of the Interior. Finally, certain
Forest Services and Bureau of Sport Fisheries and
Wildlife acquisitions require state consent.

There are at least three reasons that have prompted
Congress to employ these various devices to keep
acquisitions within reason. They are to avoid unnec-
essary (1) reduction of the available tax base for
state and local government; (2) preemption of lands
suitable for generating economic activity for non-
economic purposes (recreation areas, fish and wild-
life refuges, etc.); (3) disruption of existing econo-
mic activity and dislocation of residents.

These three concerns are still with us, and were
expressed at the public meetings and by some of our
advisers. What appears to be needed is an effective
institutional mechanism to exercise meaningful over-
sight over public land acquisitions under general
legislative authority with stricter justification guide-
lines for such acquisitions.

Independent Agency Review

We have questions as to whether the National
Forest Reservation Commission and the Migratory
Bird Conservation Commission adequately serve the
oversight role Congress intended for them. Although
we gave careful consideration to whether a full time,
independent, adequately staffed commission might
better carry out this purpose, it is our conclusion that
the stronger review function that we believe is needed
does not justify a new independent agency solely for
that purpose. However, the existing review mecha-
nism ought to be broadened and strengthened.

State or Local Consent

Both the Weeks Act and the Migratory Bird
Conservation Act require state consent to pur-
chases by the Forest Service and the Bureau of
Sport Fisheries and Wildlife under those acts) Simi-
larly, for a number of years Congress included
provisions in annual appropriation acts requiring the
consent of county governments to certain Forest
Service acquisitions, but discontinued that practice
after the controversy over the Sylvania Tract ac-
quisition in Michigan by the Forest Service in the
mid-l960's. No such state or local consent provisions
are applicable to the Bureau of Land Management
and National Park Service acquisitions.

We feel that such provisions are unnecessaiy and
undesirable if the Federal agencies will coordinate

16 U.S.C. § 516, 71sf (1964).
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their land use and acquisition planning more closely
with state and local governments as part of the im-
proved land use planning coordination we recom-
mend elsewhere in this report.

One of the principal reasons underlying "consent"
provisions is to afford the states and local govern-
ments some protection against undue depletion of
their tax base. State and local governments have not
hesitated to withhold their approval until favorable
revenue sharing or payment-in-lieu-of-taxes arrange-
ments or other concessions from Congress and the
executive agencies could be assured.

Congress generally has been reluctant to grant the
states veto powers with respect to Federal land and
natural resource development, and many of our
recommendations herein are in accord with that
policy. If the Commission's recommendations for an
equitable payment-in-lieu-of-taxes program are un-
plemented, the most significant aspect of legitimate
state and local concern over Federal land acquisition
will be met. Consequently, all existing provisions
permitting the states to veto land acquisitions for
approved Federal programs should be repealed.
Provision should be made for a hearing before the
existing acquisition review boards upon petition by a
state or local government unit in opposition to a
particular acquisition.

Land Exchanges

Almost all Federal land management agencies have
authority to make land exchanges, i.e., to dispose of
public land under their jurisdiction in exchange for
non-Federal land. It has been a useful management
tool, and we favor its continued use. Our study has
identified several problem areas, however, which
should be remedied.

Use of Land Exchanges
Recommendation 124: General land ex-

change authority should be used primarily to
block up existing Federal holdings or to ac-
complish minor land tenure adjustments in
the public interest, but not for acquisition of
major new Federal units.

Congress should limit the use of general exchange
authority to situations in aid of land management
programs on existing Federal areas. Thus, while it

should be available to acquire inholdings in existing
national forests and units of the National Park Sys-
tem or national wildlife refuges, and to promote more
efficient management of existing holdings, it should
not be used to accomplish major new additions to
those systems. Congress should specifically authorize



all major new acquisitions, including, if it wishes to
do so, exchange authority for those situations.

Public Interest Test

Under existing law, informal negotiations usually
preceed the filing of a formal application by a private
party for a proposed land exchange. Where the
agencies are eager to obtain the non-Federal land,
the proposed transaction is usually determined to be
in the public interest if all other conditions are satis-
fied. Where the non-Federal party, in pursuit of an
objective of his own, is the moving force, however,
the agencies seem prone to reject such proposals
unless there is a clear benefit to a Federal program.

We believe that a broader "public interest" test
should be applied uniformly in all situations. Hence,
we recommend that Congress express its sense that
proposed exchanges ought to be accomplished where
this can be done without detriment to Federal pro-
grams, or excessive cost. We do not go so far as
to require that all proposed exchanges be manda-
tory, inasmuch as we believe it is necessary for the
Secretary to retain the discretionary authority to
classify lands for retention and management under
the conditions discussed elsewhere in this report.
Indeed, we see no reason to exclude state exchanges
from this authority, and we recommend that Con-
gress make this point clear. This will require the
repeal of the provision in section 8 of the Taylor
Grazing Act which makes state exchanges man-
datory.'4

Exchange of Values

Recommendation 125: Exchange authority of
the public land management agencies should
be made uniform to permit (1) the exchange
of all classes of real property interests, and
(2) cash equalization within percentage limits
of the value of the transaction.

There is great disparity in the statutes as to the
nature of the interests which the agencies may ex-
change. The Bureau of Land Management may
exchange land estate only, although it may reserve
minerals, easements, or other rights in the trans-
ferred lands. The Forest Service, on the other hand,
may also exchange timber cutting rights from the
National Forests; and the Bureau of Sport Fisheries
and Wildlife may exchange any "products," including
timber, from the National Wildlife Refuge System.
For the National Park System, the 1968 amendments
to the Land and Water Conservation Fund Act
broadly authorize the Secretary to exchange "any

1443 U.S.C. § 315g (1964).

federally-owned property or interest therein," ex-
cluding, however, "timber lands subject to harvest
under a sustained yield program." '

There are similar differences in the nature of the
property that the agencies may receive hi exchange
for Federal real property.

The public land management agencies should have
authority to exchange not only lands, but also any
interests therein. If not, agencies holding reserved
mineral interests and easements or other use rights
cannot, for example, dispose of or acquire such in-
terests in an exchange transaction, even though it
might be in the public interest to be able to do so.

Under Bureau of Land Management and Forest
Service exchange authorities, the exchanged lands or
interests must be of "approximately equal" value.
The exchange authority for the Park Service and the
Bureau of Sport Fisheries and Wildlife allows differ-
ences in values of the involved interests to be made
up by cash payment by either party. Most other
Federal agencies have similar authority.

The requirement to equate land values appears to
be the primary cause of extensive delays in the
consummation of Bureau of Land Management and
Forest Service exchanges, as well as the reason for
the failure to accomplish many otherwise desirable
exchanges.

The lack of authority to equalize value differences
with cash is particularly troublesome where com-
munity needs ate involved, since public agencies
seldom have an inventory of "trading stock" to effect
the exchanges needed for community expansion. To
tie the hands of the Forest Service and Bureau of
Land Management in this regard frustrates a signifi-
cant number of disposals of public land that would
otherwise probably be made.

However, to the extent that cash may be used to
provide the bulk of the consideration in an exchange,
the transaction begins to lose the character of an
exchange and becomes more like a direct sale or
purchase. Consequently, we recommend that there
be a limitation on the amount of an exchange trans-
action that may be satisfied by cash, generally in the
range of 25 percent.

Lands Available for Exchange

Recommendation 126: Generally, within each
department, all federally owned lands other-
wise available for disposal should be subject
to exchange, regardless of agency jurisdic
tion and geographic limitation.

Perhaps the widest diversity among the various
exchange laws relates to the classes and location of

1i Wheatley, n. 8 supra, at App. IJ, which is a comparative
table supporting most of the discussicm of statutory differ-
ences in connection with Recommendations 125 and 126.
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public lands available for exchange. The Bureau of
Land Management program authority is the narrow-
est, permitting only the exchange of unreserved
public domain lands within the same state as those
offered, or 50 miles into an adjacent state. With
respect to the Bureau of Sport Fisheries and Wild-
life on the other hand, the Secretary of the Interior
may exchange acquired lands or public lands under
his jurisdiction which he finds suitable for disposi-
tion without any geographic limitations. The For-
est Service may exchange lands ollly within the na-
tional forests in the state where the acquired land is
located.

The numerous statutes relating to the various units
of the National Park System display the greatest
variety of treatment, apparently the result of parti-
cular pressures applicable to a proposed park. For
example, some statutes make any Federal land
available for exchange, but require that it be in the
state where the project is located. Others provide
that any lands under the jurisdiction of the Secretary
of the Interior may be exchanged, but vary with
respect to whether the lands must be in the same
state, the same or adjacent states, or anywhere in
the nation. The general exchange authority for the
National Park System enacted in 1968 authorized
the Secretary to exchange "any federally-owned
property or interest therein under his jurisdiction
which he determines is suitable for exchange or other
disposal and which is located in the same state as
the non-Federal property to be acquired." 16

The legislative history of most of the exchange
acts indicates that a principal reason for geographic
restrictions is to prevent the depletion of the tax
base in one state for the benefit of the tax base and
the economy in another. As in several other problem
areas, implementation of the Commission's recom-
mendation for a new payments-in-lieu-of-taxes sys-
tem should eliminate this concern.

However, objections also have been made to dis-
posal to private parties without giving the state and
local governments an opportunity to assert their
public needs, which might better be served either by
transfer to those governmental entities or retention
in Federal ownership. We believe that the improved
planning procedures we recommend in Chapter
Three, particularly those dealing with public par-
ticipation, will largely take care of these objections.

The agencies are encouraged to place greater
emphasis on public information practices and public
participation where a large-scale exchange program
involves substantial disposals in one state for the
benefit of a Federal program in another state. The
program of this kind carried out by Bureau of Land
Management and the National Park Service, in con-

16 16 U.S.C. § 4601-22 (Supp. V, 1970).

272

nection with the proposed acquisition of land in
California for the Point Reyes National Seashore
in exchange for public lands in Nevada, is com-
mended on this score. Public meetings or hearings
in such cases should be made mandatory upon
request of the state.

Appraisals

All of the foregoing disposal, acquisition, and
exchange transactions involve some estimate by the
Federal Government of the value of the land in-
volvedi.e., an "appraisal," whether formal or in-
formal. We did not look into the broad question
whether recognized appraisal principles are faulty.
Our study was concerned generally with techniques
and procedures, including the organizational struc-
ture and administrative procedures for the perform-
ance and review of appraisals, and whether statutory
and administrative guidelines are adequate to assure
that recognized appraisal procedures are utilized.

Formal Appraisal Not Always Required

Recommendation 127: Public land adminis-
trators should be authorized by law to dis-
pense with the requirement of a formal ap-
praisal: (1) In any sale or lease where there
is a formal finding that competition exists,
the sale or lease will be held under competi-
tve bidding procedures, and the property
does not have a value in excess of some
specified amount set forth in the statute; and
(2) whenever property can be acquired for
less than some specified price set forth in
the statute, provided a formal finding is made
that the property to be acquired has a value
at least equal to the amount the government
would be paying in either a direct purchase
or exchange.

A formal appraisal need not be made in every
instance when the United States seeks to obtain full
or market value for land being disposed of, or to
assure that it is getting fair value when it acquires
land. There are a number of steps a land-managing
agency may take in order to satisfy itself that it is
obtaining full value in. its land transactions, and a
formal appraisal is only one possible procedure
that may be adopted for this purpose. There are
nIany instances where the cost of obtaining a formal
appraisal will exceed the value of the property being
disposed of or acquired. At best, formal appraisals
are very time consuming exercises. Accordingly,



limited administrative flexibility must be provided
in order to accelerate the disposal and acquisition
processes and reduce their costs. However, we recog-
nize that Federal officials occupy positions of public
trust which require constant attention to the pro-
tection of the public's interest. Providing for formal
findings will assure that there is a documented basis
on which the formal appraisal is waived.

In those instances where the Commission recom-
mends that the public lands and their resources be
made available for less than full value, forniial ap-
praisal need be made only where price is to be
determined in relationship to value.

Administration of Acquisition Programs
Recommendation 128: Administration of all
land acquisition programs for Department of
the Interior agencies, including performance
of the appraisal function, should be consoli-
dated within the Department. Procedures,
however, should be standardized for all pub-
lic land management agencies.

We do not believe it necessary or feasible to
centralize all Federal department and agency acquisi-
tion and appraisal programs in one place. But we
believe that it is logical to consolidate such functions
within the department having the largest public land
management responsibilities; and that acquisition and
appraisal practices and procedures should be stand-
ardized throughout all public land management
agencies.

Consolidation

The problems and the personnel skills involved
in the land acquisition and exchange programs of the
four principal public land management agencies, i.e.,
Bureau of Land Management, National Park Serv-
ice, Bureau of Sport Fisheries and Wildlife, and the
Forest Service, are substantially identical. The
Bureau of Reclamation may also be included in this
group. Nevertheless, each agency pursues its own
land acquisition program with its own staff. Signifi-
cant economies and efficiency would likely be ob-
tained by consolidation of the acquisition function
within the Department.

As the lands administered by the Bureau of Land
Management more and more become trading stock
for acquisition programs of other Interior agencies,
increasing problems of interagency coordination,
duplication of effort, and program conflicts are
arising. The Point Reyes National Seashore acquisi-
tion program illustrates this problem. Similarly, since
most recent exchange statutes authorize the Secre-
tary of the Interior to exchange any land under his

jurisdiction, without regard to subsidiary agency
jurisdiction, land acquisition is becoming more a
department-wide concern than has been true his-
torically.

We believe it is desirable to limit consolidation to
the acquisition programs of the public land manage-
ment agencies concerned with essentially "wild
lands." Acquisition of developed lands and buildings,
such as are carried out by the General Services Ad-
ministration and, in some instances, the Corps of
Engineers, is different enough to be left to the indi-
vidual agencies or perhaps centralized elsewhere.

The consolidation of acquisition functions we
recommend would not dilute the agencies' manage-
ment responsibility. Determinations of land needs, in
accordance with standards established by statute,
would still reside with the management agencies. Only
the actual acquisition process would be carried out
by a central agency.

We view the appraisal function as an integral part
of the acquisition procedure. It should, therefore,
logically be placed organizationally in the same place.
Further, centralization of the appraisal function
would have the advantage of creating a single focal
point to assure uniformity within the Department
of the Interior and greater surveillance through
exercise of the review function. It would also provide
benefit to both the Government and employees in
the development of career appraisers, thereby assur-
ing greater continuity of expertise and incentive to
the employees.

Inasmuch as the same personnel make appraisals
for both acquisition and disposal, it is not intended
to exclude appraisers for other purposes in the con-
solidated unit merely because we have joined the
recommendation with the one for centralization of
the acquisition function.

Standardization

Without going into the details of any particular
proposal, we favor the enactment of legislation to
establish uniform acquisition procedures, including
uniform negotiating practices. Throughout our review
and in this report we have had uppermost in our
minds the need for Government to treat its citizens
fairly. It is particularly appropriate here to express
our view that representatives of the Government
should never use their positions of power to take
advantage of those with whom they have dealings.
This is essential when they seek to negotiate the
acquisition of landwhether it is through direct
purchase, exchange, or in eminent domain proceed-
ings.

The Commission endorses the efforts of the De-
partment of Justice in organizing and conducting an
Interagency Land Acquisition Conference in order to
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obtain standardization and uniform acquisition and
appraisal practices and procedures among the agen-
cies within whatever statutory framework exists. The
interdepartmental conference or committee should
have representation from all public land management
agencies. We recommend the enlargement of this
program and of the interagency conference to include
standardization of appraisal procedures in connection
with leases and disposals.

274

We further recommend that, after agreeing on
qualifications there for, the committee should establish
a register of appraisers qualified to appear in court
as expert witnesses on behalf of the Government, and
that thereafter all land management agencies utilize
this list. As we envision the foregoing list, it would
be used strictly within the Government and would
identify different peop)e as being qualified for differ-
ent types of action.



I

L


