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ANALYSIS OF THE USE OF EXCEPTIONS TO THE

ZONING ORDINANCES OF PHILOMATH, CORVALLIS,

AND BENTON COUNTY, OREGON

ABSTRACT: There are certain circumstances where the zoning

ordinance must be modified to be just. The modifiers studied

for this paper were conditional use permits, special excep-

tions, and variances. Philomath, Corvallis, and Benton

County, Oregon were the jurisdictions used for the study area.

It was determined that the exceptions to the zoning ordinances

studied were applied correctly and in compliance with a com-

prehensive plan. A minimum of recommendations were made.

INTRODUCTION

'tZoning, which is the regulation of land use, is essentially
an attempt to make some things better and to prevent others
from getting worse."

Zoning is one of the most accepted land-use regulating tools avail-

able. It provides a certain measure of stability or certainty to the

use of land. As with all regulations, there are certain circumstances

where the zoning ordinance must be modified somewhat so as to be just.

This paper is an analysis of the use of three modifiers in Philomath,

Corvallis, and Benton County, Oregon. The modifiers analyzed were condi-

tional use permits, special exceptions, and variances.



Definitions and Purppses of Modifiers

Conditional Use
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A conditional use is a use of land or a structure which is normally

appropriate, desirable, or necessary in a zone where it is permitted, but

which could create a problem within the area.2 The purpose of the condi-

tional use procedure is to ensure that the allowed (conditional) use is

compatible with surrounding uses. Benton County and the City of Philomath

make use of the conditional use.

Special Exception

The special exception is similar to the conditional use in intent.

The use of the special exception allows an adjustment to special cases

without defeating the general purposes and spirit of the ordinance.3 The

special exception differs from the conditional use in that special condi-

tions must exist before the exception may be granted.4 The City of Corvallis

was the only jurisdiction to make use of the special exception. For this

reason, where conditional uses and special exceptions are combined, this

combination will be called special permits.

Variance

The purpose of the variance is to grant relief from undue or un-

necessary hardship. A variance grants relief from the terms and conditions

of the zoning ordinance where application of the ordinance would cause

undue or unnecessary hardship for an individual owning a specific piece

of property. In all jurisdictions studied, all of the following conditions

must be met before the variance may be granted:
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1. Exceptional or extraordinary circumstances apply to .the property

which do not apply generally to other properties in the same

district or vicinity and result from lot size or shape legally

existing prior to the date of the ordinance, topography or other

circumstances over which the applicant has no control.

2. The variance is necessary for the preservation of a property

right of the applicant substantially the same as owners of other

property in the same district.

3. The variance would not be materially detrimental to the purposes

of the ordinance or to other property in the district or vicinity

in which the property is located, or otherwise conflict with the

objectives of any jurisdictional plan or policy.

4. The variance requested is the minimum variance which would alleviate

the hardship.

Area of Study

The area chosen for study is made up of the three jurisdictions of

Philomath, Corvallis, and Benton County, Oregon. These three jurisdictions

vary in size and population, which did not seem to make much difference

in the analysis.

Philomath is a lumber town of 2,015 located 8 km (5 miles) west of

the city of Corvallis. Corvallis, located on the Willamette River, is

the county seat of Benton County. Corvallis has a population of 39,200 and

is the site of Oregon State University.

Benton County is bounded on the east by the Willamette River, Lane

County to the south, Lincoln County to the west and Polk County to the

north. Corvallis is the largest city and the county seat. Philomath is
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also located in Benton County (Figure 1).

Statement of Purpose

The purpose of this research was to determine whether special permits

and variances have been applied correctly and in compliance with a corn-

prehensive plan for the three chosen jurisdictions. Where necessary,

recommendations have been made.

Ojj ect iv es

The first objective of this research was to determine the reasons

for granting/denying variances and special permits. A part of this ob-

jective was to determine the validity of the reasons according to the

zoning ordinance and the comprehensive plan. Another part of this ob-

jective was to determine whether the use of the variance or special

permit indicated a need for a change in the zoning ordinance.

A second objective was to determine whether the application of the

variance or special permit complied with the objectives of the comprehensive

plan of each jurisdiction. A third objective was to make useful recom-

mendations based on facts concerning the application of the variance and

special permit.

Methodology

1. A search of public records was made in each jurisdiction. The

reasons for granting/denying the variance or special permit were

noted, as was the location of the request. Only records from

January 1 through December 31, 1976 were used.

2. A checklist, based on the zoning ordinance, was made for each

jurisdiction. The checklist was then used when determining the
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Figure 1. General Location Map, Benton Couiity, Oregon



validity of granting/denying the requests for variance, special

exception, or conditional use.

3. The locations where special permits and variances were granted

were mapped and their distribution noted. Results were tabu-

lated by zone, type of exception requested, and action taken.

4. All requests were checked for compliance with the comprehensive

plan of the jurisdiction in which the request was made.

5. Conclusions were then drawn. Where necessary, some recomenda-

tions were made.

RESULTS

There were 61 requests for exceptions to the zoning ordinances, of

which 54 were granted. Five requests were denied, two were withdrawn.

Benton County had the highest number of requests with 39. Corvallis had

15 and Philomath had seven requests. Results have been tabulated for

ease of comparison (Table 1).

Phi lomath

There were seven exceptions to the zoning ordinance requested in

Philomath in 1976. Five of the requests were for variances, one of which

was denied. Both conditional use requests were granted. The procedure

for such exceptions is fairly direct (Figure 2).

Variances

Of the five variance requests, three were for variances to the set-

back requirements of the Residential Medium Density (R-2) Zone. One of

these requests was denied. The two variances to the lot size requirements

requested were granted. Both variances to lot size requirement were in



7

TABLE 1. COMPARISONS OF EXCEPTIONS.

Purpose of Exception

Action Taken by
cJ
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r-Q 5.. a)U) -J (I) _j

Phil omath

Granted 2 2 2 - - - 6

Denied 1 0 0 - - - - - 1

Corvall is

Granted 3 1 - 5 3 1 - - - 13

Denied 1 1 - 0 0 0 - - 2

Benton County
Granted 6 21 3 - 3 1 1 35
Denied 1 2 1 - 0 0 0 4

Total Requested 61 14 27 6 5 3 T 3 1 1 7

Source: Author research of 1976 files.
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Figure 2. Exception to zoning ordinance, procedure, City of Philomath,
Oregon. Appeals may be made to the City Council. Source:
Philomath Zoning Ordinance of 1975.

Two of the variances granted were located quite close together. In

the discussion at the public hearings on these requests, it was noted that

the area where they are located is characterized by smaller than usual lot

sizes. This was considered an exceptional circumstance in both cases.

The four conditions required for granting a variance were present in

all variance requests granted. The one request which was denied met two

of the required conditions. The property was smaller than usual, and the

variance requested was the minimum variance to alleviate the hardship.

However, the variance was not necessary for the preservation of a property

right; and it would have created a lot of a size and shape such that it

would not be possible to build a house more than 19 feet wide, which would

have been detrimental to future land uses. The denial was, therefore,

proper. All granted requests have been mapped (Figure 3).
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Conditional Uses

The granting of the conditional use must be based on measurable data,

just as the denial of such a request must be based on quantitative data.6

In addition to the standards and requirements specified in the ordinance,

the Planning Conniission may impose additional conditions that it considers

necessary for the protection of the appropriate development and the best

interests of the surrounding property, the neighborhood, and the city.

There were two conditional uses requested and granted in the city

of Philomath in 1976. Both conditional uses are allowed conditional uses

in their respective zones. One conditional use is for a gazebo in the

Special Planned Development (SPD) Zone. The purpose of the SPD is to pro-

vide areas which possess unique natural, cultural or locational character-

istics whereby any development of the property should meet specially es-

tablished conditions for design and use which are intended to enhance

the unique value of the property to the community.7 The other conditional

use is for a church in the Residential Low Density CR-i) Zone. The pur-

pose of the R-1 Zone is to provide areas suitable and desirable for single-

family homes, associated public service uses (schools, parks, churches,

and similar uses), duplexes, on corner lots, and planned unit develop-

ments.8

Both conditional uses fit into the zones in which they are allowed.

Additional conditions were imposed on both of them before they were approved.

The additional conditions were imposed so that the uses would better fit

into their zones by not causing major problems. The conditional uses

granted comply with the purposes of the zoning ordinance and the comprehensive
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plan. Conditional use and variance requests have been tabulated, and

those which were granted have been mapped (Figure 3, Table 2).

Corvallis

There were 15 exceptions to the zoning ordinance requested in

Corvallis in 1976. Twelve of the requests were for variances, two were

for special exceptions, and one was for a Willamette Greeriway conditional

use permit. For ease of tabulation, the Willamette Greenway conditional

use permit request is combined with special exceptions.

TABLE 2. EXCEPTIONS TO PHILOMATH, OREGON ZONING
ORDINANCE, BY ZONE.

Zone and

Request Type

R- 1

Variance
Conditional Use

R- 2

Variance
Conditional Use

SPD
Variance
Conditional Use

Totals

Purpose of Exception
Setback Lot Size Allowed Use

rantediDenjed Granted Denied GrantediDenied Total

- - - - - - 0
- - -

1 0 1

2 1 2 0 - - 5
- - - - -

- 0

- - - - - - 0
- 1 0 1

2 1 2 0 2 0 7

Source: Author research of 1976 files.

One variance request was denied, one was withdrawn. All three special

exception requests were approved. The procedure for exceptions to the

zoning ordinance is fairly simple and direct (Figure 4).



12
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Figure 4. Exceptions to zoning ordinance, procedure, City of Corvallis,
Oregon. Appeals may be made to the City Council. Source:
Zoning Ordinance, City of Corvallis, Oregon.

Variances

The requests for variances were to the following requirements: lot

size, setback, street frontage, and accessory uses. Two of the requests

had lots placed in both Low Density Multiple Family Residential (R-L) and

High Density Multiple Family Residential (R-H) Districts. One request

for a variance to the setback requirements of the Two-family Residential

(R-3) District was withdrawn. All requests which were withdrawn were

counted as having been denied.

There were three requests for variance to the lot size requirements:

one in the One-family Residential (R-l) District, one in the R-3 District,

and one split between the R-3 and R-L Districts. The two requests for

variances to setback requirements occurred in the R-1 and R-3 Districts.

Of the five requests to reduce required street frontage, one was in the
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R-1 District; two occurred in the One-family Residential (R-2) District;

and one was in the R-3 District; and one was split between the R-3 and

R-L Districts. The two variances involving accessory uses occurred in

the R-H and R-3 Districts.

The four conditions required for granting a variance were present

in all cases where a variance was granted. Both the request which was

withdrawn and the request which was denied failed to meet one or more

of the four conditions necessary for approval. The request (denied)

for a variance to lot size failed to meet even one of the four required

conditions: The land was relatively flat and the size and shape were

not exceptional or extraordinary; the variance was not necessary for the

preservation of a property right; it was not an isolated parcel so the

same variance could apply to other parcels; and the owner could increase

the parcel size to 10,000 square feet so it was not a minimum variance.

The variance requests have been tabulated according to zone (Table 3).

Special Exceptions

Corvallis was the only jurisdiction to use the special exception,

and only in multi-family residential districts. It applies only to: lot

coverage; setback requirements; off-street parking facilities; open

area, landscaping, and screening; and separation between buildings, park-

ing areas, walks, and drives.9 The purpose of the special exception is

to make it possible to adjust provisions of the zoning ordinance without

defeating the general purposes and spirit of the ordinance)0 The special

exception is broader than the variance in that there are only two criteria

to be met. Before a special exception may be granted, the applicant must

establish the following:
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ZONING ORDINANCE, BY ZONE
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GID GID GID GID GIDRequest Type

R- 1

Variance i 0 1 0 1 0 - - -

Special Exception

R- 2

Variance - 2 0

Special Exceptio

R- 3

Variance 0 1 1 ½ 1½ 0 1 0 1 -

Special Exceptio

R- I

Variance 0 'a i 0 - - -

Special Exceptio

R- H

Variance ------------- -

Special Exception 0 2

C-B

Variance
Special Exceptio ------------------ 1 0
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G=Granted
DDenied or Withdrawn

Source: Author research of 1976 files.
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(1) There are exceptional or extraordinary circumstances or condi-

tions applicable to the property which do not generally apply

to the property or class of uses in the same district;

(2) The granting of the special exception will not be materially

detrimental to the public health safety, and welfare or in-

jurious to conforming property in the neighborhood of the

property for which the special exception is sought.

In addition, the Planning Comission must establish compliance with the

specific rules governing an individual special exception.

There were two special exceptions sought and granted in Corvallis

in 1976. Both requests were for exceptions to the setback requirements

of the R-H District. The exceptional circumstances in the first case

involve a building built with setbacks which were under a previous

ordinance. An addition to the building (Phase II) was planned when the

building was first erected, but the setback requirements have been in-

creased under the new zoning ordinance. The granting of the request will

not be detrimental to the public health safety, and welfare.

In the second case, the lot and house were in existence prior to the

zoning ordinance. The special exception requested involves building a

carport to cover an already existing parking slab. To cover the slab,

the placement of the supporting pillars must be closer to the property

line than is allowed by the ordinance. There are exceptional circum-

stances applicable to the property; and the granting of the request will

not be detrimental to the public health safety, and welfare. In fact,

the exception is considered an improvement.



16

The purpose of the Willamette Greenway conditional use permit is

to assure compatibility between the purpose and intent of the Greenway

Program and the intensification, change of use or development of pro-

perties in specified areas within the Willamette Greenway boundaries.11

There was one request for intensification of use (addition to a restaurant)

within the Willamette Greenway boundaries. The request, which was grant-

ed, was for property in the Central Business (CB) District, which is one

of the specified areas. The property was committed to urban use prior

to December 6, 1975 and met all of the following conditions:

1) It is a permitted use under existing zoning;

2) The use will provide maximum, practicable, landscaping, aesthetic

enhancement, open space or vegetation between the activity and

the River;

3) That to the greatest degree possible, public access will be

permitted by an appropriate legal means to and along the River.

Both the special exceptions and the conditional use involved altera-

tions to the property to allow full utilization of the property. Require-

ments for granting such exceptions to the zoning ordinance were met in all

three cases. For example, all three comply with.the purpose of the com-

prehensive plan. All requests have been tabulated (Table 3). A map of

Corvallis has been prepared which indicates the location of all requests

which were granted in 1976. The map has been divided into northern

and southern portions (Figure 5 and 6).

Benton County

There were 42 exceptions to the zoning ordinance requested in Benton

County in 1976. Seven of the requests were for variances and 35 requests
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were for conditional uses. Three of the 35 conditional use requests were

to determine whether a lot was in existence prior to the passage of the

zoning ordinance. These three have been left out of the tabulation. One

variance request was withdrawn, all others were granted. Three conditional

use requests were denied. The procedure for exceptions to the zoning

ordinance is quite straightforward (Figure 7).

Applicant

files Notificatiof

Application sends

for

I

Exception >with Plar,ning Director

arranges

Public Hearing

1

Planning Commission

decides and notifies

Figure 7. Exceptions to zoning ordinance, procedure, Benton County,
Oregon. Appeals may be made to the County Commission.
Source: Benton County Zoning Ordinance.

Variances

All seven variance requests were for exceptions to setback require-

ments. The distribution of requests was: one in the Agricultural and

Forestry (AF) District; three in the Rural Residential, five acre minimum

lot size (RR-5) District; one in the Urban Residential, one acre minimum

lot size (RU-l) District; and two in the Light Industrial (M-l) District.
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The request which was withdrawn was in the M-1 District. The variance

requests were concentrated in the Corvallis vicinity of Benton County.

The four conditions required for granting a variance were present

in all cases where a variance was granted. For example, in a request

for a variance to the setback requirements in the AF District, the appli-

cant proved:

1) Exceptional or extraordinary circumstances existed because the

property (in existence prior to zoning ordinance) was not deep

enough to comply with the requirements;

2) The variance was necessary to preserve the applicant's property

right substantially the same as others in the vicinity;

3) The variance would not be detrimental to the purposes of the

zoning ordinance or to other property in the vicinity, or con-

flict with the objectives of the county plan;

4) The variance requested is the minimum variance which would

alleviate the hardship.

The request which was withdrawn did not meet one or more of the four

necessary conditions.

Conditional Uses

The purpose of the conditional use is to ensure that the best in-

terests of the surrounding property or the county as a whole are pro-

tected.12 To achieve this, the Planning Commission may impose conditions

in addition to the standards of the district in which the use is located,

or the Planning Commission may deny the request. A conditional use must

comply with the standards of the district in which it is located except

for standards modified in authorizing the conditional use. The decision
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for granting or denying a conditional use is based in part on information

provided with the application.

There were 23 requests for lot size reductions in 1976.13 Two of

these requests, one in an AF District and one in an Exclusive Farm Use (EFU)

District, were denied. There were seven lot size reduction requests in

the AF District; five in EFU District; one in the RR-5 District; one in

the RU-i District; seven in Urban Residential, two acre minimum lot size

(RU-2) District; and one in the Urban Residential, three acre minimum

lot size (RU-3) District.

Of the four requests for allowed uses, three were granted. One of

those granted was in the EFU District, two were in the Flood Plain -

Agricultural (FP-A) District.

There were three mobile home hardship cases granted, one in each

of the following Districts: AF, EFU, and RR-5. The mobile home hard-

ship conditional use must be renewed each year the hardship exists)4

The request for establishment of a lot line came in the FP-4

District. The alteration of a nonconforming use request came in the EFU

Distri Ct.
15

All requests have been tabulated (Table 4). A map of Benton County

has been prepared which indicates the location of all requests which were

granted in 1976 (Figure 8).

CONCLUSIONS

Compliance with the Comprehensive Plan

All three jurisdictions made use of their respective comprehensive

plans in granting or denying exceptions to their zoning ordinances.
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TABLE 4. EXCEPTIONS TO BENTON COUNTY, OREGON
ZONING ORDINANCE, BY ZONE

Purpose of Exception G=Granted;_DDenied

4-
0 '

W U E
E00. 00

U i- ci)

N
() U Ucn

U)
0 r UU

.1..) - r .L) r in

Zone and w ,- oJ Total

Request Type G D G D G D G D G D G D

AF
Variance 1 0 - - - 1

Conditional Use 6 1 - 1 0 - - - 8

EFU
Variance 0

Conditional Use 4 1 1 0 1 0 - 1 0 8

FP-A
Variance - 0

Conditional Use 0 1 - 1 0 - - 2

RR- 5

Variance 3 0-- - - - - 3

Conditional Use 1 0 1 0 - 2

RR- 10

Variance - 0

Conditional Use 1 0 - - 1

RU- 1

Variance 1 0 - - 1

Conditional Use - 1 0 2 0 - - - - - 3

RU-2
Variance - 0

Conditional Use - 7 0 - - - - - - - 7

RU- 3

Variance - 0

Conditional Use - 1 0 - - - - - 1

M- 1

Variance 1 1 - - - - 2

Conditional Use - 0

Totals 61123l3 01010 39

Source: Author research of 1976 files.
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Although most requests were granted, very few did not have additional

conditions attached to them. In all cases, the conditions stipulated

made sure of the applicant's compliance with the intent and purposes of

the zoning ordinance in carrying out the goals of the comprehensive plans.

Reasons for granting or denying a request were usually stated.

The comprehensive plan was used most often as a guideline for the

purpose of granting or denying special permits. Usually, it was one of

the deciding factors. All three jurisdictions made an outstanding effort

to keep the integrity of their zoning ordinances and comprehensive plans

intact.

The size of the jurisdictions, whether based on area or population,

did not seem to make any difference in the correct use of the variance

or special permit. Quite often, the comprehensive plan was used to bol-

ster the position taken. In all cases, the action taken on a request was

based on the merits of the proposal, not on the merits of the individual

making the request.

Interpretations and Recommendations

Phi lomath

As has already been mentioned, one area in Philomath had two variances

granted because the lot sizes in that area are generally smaller than re-

quired in the zoning ordinance. The variances, though granted for dif-

ferent purposes, indicate that this may become a problem area. The com-

prehensive plan, if it continues to be relied upon, should help avoid

some of the problem. If too many variances are granted, the criterion of

exceptional and extraordinary circumstances applying to the property which
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do not generally apply to other property in the area may no longer be

valid. If this danger becomes real, the Planning Cormiission might con-

sider writing in exceptions to setback and lot size requirements that

would suit the area. The other variances requested in Philomath appear

to be unique.

There do not seem to be any problems with the use of conditional uses

in Philomath. Both uses granted are allowed in their particular zones.

Additional conditions were imposed to ensure that in allowing the condi-

tional use, it would cause the minimum of problems.

Corvallis

Corvallis does a good job of applying the zoning ordinance and the

comprehensive plan. A cluster of three variances in the northwest part

of Corvallis might seem to indicate a problem area. Upon closer analysis,

it may be noted that this part of the city is an area of irregular topo-

graphy. Variance requests in such an area are to be expected. There do

not appear to be any other clusterings that might indicate possible

problem areas. When taken on an individual basis, the comonality of

requests is not as great as it indicated by the tabulations.

Benton County

One of the most striking features in the analysis of Benton County

is the overwhelming number of requests for conditional uses, particularly

for lot size reductions. Of the 32 conditional use requests, 23 were for

lot size reductions. The AF and RU-2 Districts had the most, with seven

each. The EFU District had five such requests. The AF District has a

20 acre minimum lot size requirement, which did not seem to pose a real

problem. The reasons for each request were varied enough to indicate the
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usefulness of the AF District.

The EFU District has a 40 acre minimum lot size requirement. The

lot size reduction requests fell into one of two categories: either it

wasa minor land partition for purposes set forth in the zoning ordinance;

or it better fulfilled the intent of the EFU District.'6 Both categories

appear to be eminently sensible for such a district.

All of the lot size reduction requests involved property close to

Corvallis and North Albany. In all cases, the concern was to use the

property in question in the most logical manner while still complying with

the comprehensive plan. In some of the cases, a minor land partition

was involved.

The same problem of definition came up several times in both the

County and Corvallis requests. There seems to be some question as to

what constitutes an attached garage. It is recommended that a workable

definition be added to the zoning ordinance.

S uma ry

All three jurisdictions seem to be doing their best to comply with

the goals of their respective comprehensive plans. The zoning ordinance

in each jurisdiction is set up so as to make enforcement of the compre-

hensive plan both possible and efficient. There were fewer variance

requests than expected. The best recommendation is to continue with the

present reliance on the comprehensive plan for questions involving zoning.
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FOOTNOTES

1. Cohen, Henry. "Forword," The New Zoning: Legal, Administrative

and Economic Concepts and Techniques; New York: Praeger Publishers,

1970.

2. Philomath Zoning Ordinance of 1975, Section 5.010.

3. Zoning Ordinance, City of Corvallis, Oregon, 1977, Section 21A.Ol.

4. Smith, Herbert H. The Citizen's Guide to Zoning; West Trenton, New

Jersey: Chandler-Davis Publishing Company, 1965, p. 89.

5. Philomath Zoning Ordinance, Section 8.020.

Zoning Ordinance, Section 23.02.

Benton County Zoning Ordinance, 1974, Section 21.02.

6. Philomath Zonini Ordinance, Article 5.

7. Philomath General Plan, p.8.

8. Ibid., p.7.

9. Zoning Ordinance, Sections 7.12, 7A.12, 8.12.

10. Ibid., Article 21A.

11. Ibid., Article 22A.

12. Benton County Zoning Ordinance, Article 20.

13. A change of lot area minimums is listed in the zoning ordinance as a

conditional use in the Districts named.

14. The mobile home hardship conditional use permit may be granted provided:

A bonafide medical, financial or social hardship exists; tenancy is

confined to a member or members of property owner's imediate family;

it is terminated when the hardship no longer exists; other standards

regarding mobile homes apply.



15. Non-conforming uses may be altered in compliance with Benton County

Zoning Ordinance, Sections 19.01, 5.04.5, and Article 20.

16. For example, one request was for a proposal to create parcels of 40

and 39.16 acres. If the parcel of 39.16 acres had been 40 acres,

it would have been automatically approved as a Minor Land Partition.

In another case, the lot size reduction would separate a cultivated

area from a natural wooded area with the intention of selling the

natural area as greenway.
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