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EDOCAT!OW AND THE 
UNITED STATES SUPRE E COURT 

CHAP!ER I 

INTRODUCT'!O. 

On the tlrst _onday ot October next , the most o erf'ul 

judicial tribunal in the. world will eet at ashlngton in 

regular annual session. Thence , until tbe .following June 

it will resume its role as an arbite r ot American politic 1 

end social deYelopmont . the Supre e Court has been com• 

1tted to this role since. it began to ·exercise the power 

ot Judicial review nd , it should be :remembered , this 

power of judicial rev:tew is the out.standing t ct in mert 

can jurisprudence. From the exercise or this power, 

Supl'ettte Cout-t deeistons hlch bear clear s.ocial implica

tions have lately 1neluded an increasing number which 

atteet education. 

Bducation, although affected by the d.ecisions , la not, 

however, mentioned ln the Constitution and is never. there

fore , directly at issue beto:re the Supreme Court . For the. 

founding fathers . seeking to djust the d1ft'er1ng ideolo• 

g1ea entangled in the colonial heritages and in American 

ect1onal1s • responded to the problem o£ education as tbey 

did to many others . Thef simply relegated the probl&m to 

the individual st tea an to the .future through the 
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expedient or making no reference to it in the original 

document . Nor has it been mentioned in any of the end

ment:e . 

Consequently. public education resides as f'unetlon 

of the stato and local govem nt • Feder 1 control can 

'be exercised only tbrougb: {1) such. gener l federal poweP 

as that emanating trom tb . guarantee ot religious rreedom 

conta.tned in the Fi:rst Ame dment as extended to tb:o states 

by the Fourteentb1 
11 and {2) thPOugh judicial review ot 

stat and teder l 1 w. Many f'ederal. statutes, fro he Q p. 

dinance o:t 1787 through the !orr111 Act of l 8b2 and down to 

the1G.I. Bill or R1gbts and the cu.rr nt sub 1di s ror pro

gra s ot research, h ve. made tbe t•eteral governtnftnt, in 

Ellwood P. CUbberle7's words, an interested, benevolent 

spectator 1n the :growth or at te school systems" (9, p. 739). 

Thus,.. the appearance cf' education before the Court 

re ains 1 ays 1ne1denta.l--but not n eessarily of secondary 

s igni.f!.canc,e- -to eases ad judie ted within the C·ourt' s pre

scr bed purvi«nv. 

Indeed,. as the Supreme Court has burgeoned under cer

tain of ita strong personalities nd th~ug.b the exigencies 

ot history tow rd its present atatur , its decisions have 

'rhese a endments and other constitutional provision 
bearing on education will be .found 1n Appendix . • 

l 
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increasingly 1nvolY&d education. By 1948, Mr. Justice. 

Jackson, pe king in the eCollum case ( 81, P•478), re

marked that the court exhibited tendencies to bacome the 

national school board . This tendency became moat notice~ 

able dur1.ng the second quarter of' tbe prea&nt ·oentury, 

when ore educati-on cunJes wen argued betore the court than 

in all ita previous history.. The twenty-rive years that 

w1tne sed this acceleration also s w the cultural complexi

ties w1th1n the nation lncre s1ng. At the same time the 

political proo-e.s was becomi ng 1noreae1ngly centralized . 

Both tbe cultural :e.omple.x1t1es and the pol1t1cal process 

ay have become tl:'un~eby t.be more sensitive to action. by the 

Court, d the Couttt ·y have been de the more sensitive 

ottt ot ·be Supreme Court's ·d&c1 ions atrect1ng 

education during the whole period be·t•een 1789 ami 195) 

have tu::rned upon the qu,at1ons ot; 

(1) State or Federal function 
(2). Civil rights. unde.r tbe P1rat and .PU"th Amend

ments 
( 3) u:oue, process ot .la n and "equal prooteet.1on of' 

the laws"' und.er the Fourteenth Amendment . 

!he .foregoing claes1f1,~u.:., t1on ,should demonstrat both 

the oblique n tu.re of the relat1onab1p betwe$n education 

and the Court nd the divorsity r the involvement . This 

may be arr:pli:tied, with an indication of the chronology nd 

accelerated frequency or contests ., by Table I •. 



TABLE I 

25·ye r o. of 
Periods Dec1e1ona 

(17P~)- 1900 
1 01 ... 1825 1 1 
1826 - 1 50 l 
1 51 - 1875 5 s 

1 

1876 - 1900 2 l 1 
l Ol - 1925 7 2 1 .) 1 
1926 - 19.50 19 $ l 6 
1 ·51 -<1 Sl> 4 r 

on-Jtace 

39 13 

* ~ome decisions involved more th n th a1n 1e b aie indicated. 1x 
case which are not tre ted in det 11 1n thi atudy are include in tl1e 
number of dec1 ona nd cla a1fied aa JUeationa ot at te or feder l 
function . 



'the chapters to tollow. will present tHirty""three or 
the th1rty•nine cas s shown in Tabla I , and the eases nd 

chapters will be· orgt:Ul1zed 1n accord.ance wltb the Pr1nc1• 

p.al Constitutional Bases ot Decia1ona" aho~n in Table l. 

The Subject 

The subJect ot this study 1 the etrect or these de• 

e1sions, and part1cul rly the tnore s1gnit1catJ.t or the , 

upon the students,. their parent , and the teachers and ad

ministrators: or the. aebools ot tbe United State • 

Obviously, there ma.y be dif.re~ences o:t opinion as to 

the election ot decisions wbieh cUd affect education:~ or 

ot bow much they at'fected 1t ,. For exa ple,. 1t might 

legitimately be held that g reat many· dec1.sions on taxa

tion contests have t'fected the financial support of educa

tion, or even that op1.nions re.ad6red under the pure food 

and d.rug acta have involved education by virtue or ao e 

1neident'll etrect upon ·school lunch prog:ram.e . However,. the 

selection of eases included bere is one tbat develops 

readily by pursuing the topic ot education through court 

1nd1ces and constitutional annotations . . Tbe eases offered 

s ost s1gn1!'1caat are those in which ( l) a school o·r 

school syst·em has been br-ought into conflict with the 

Constitution or with fedo :r 1 legislation, and {2) with 

greater emphasis generally upon tbo.se cases 1n which the 
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·. 

acts o'f school ofttc1als have been brongbt into eontl1et 

wl th the righta ot' t od1 v1dual,s . 

S1.x caaes· which have been included in Table I ax-e not 

presente4 in detail. but th$7 are mentioned and cited as 

they rel .te to the mate-ri 1 of eases which are discus.sed . 
' 
The six eases thus. treated aPe either very slmila.r to 

others or ha.'V'EJ been rend•:red unimportant by- t.lm.e and cir

cumstanee . 

The selected caaea wlll be presented througb an e.xami • 

n tion or the questions· and the co.nteats w1thin the pre• 

va!ling eon.s:t1tut1onal and soct.al context. Tb1s will be 

accompanied by 11 ·1 ted an.alyaea of the declslons and by 

aome comment upon consequences and implications. liowever, 

by the nature of our tede·l'i l system ot gov•rnme.nt,. a pa:r

t1cular dec1s1on b7 tbe Court may have leas ettect outside 

the, apec1f1c ci:reumstance·e or outa1de the state 1n which 

the case aroae than ·would s,omet1 ea be supposed . In such 

c.ases tb& general ettect ot 4ec1a1ona Mndered recently may 

be largely conjectural . In other cas·es tbe Court does ap• 

pear to have spoken clearly and •1tb a certain tin lity. 

Therefore • greater or -lesser co nt 1•. included with the 

decisions to be treated . l!oreov&r, neither the decision 

nol" the comment on a single case may appro o.b completeness 

until the issue bas been betoro tb$ Court In sever 1 of its 

pas ible aspects . 

http:gov�rnme.nt
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Pui'J)ose ~ Ju-..t....,i....r_l...,c-.a...,t...o.,..n...,.-.s l .... 

The purpose hel"& is to pr&seot deeis1ona by the 

Supreme Court touching upon education in the Unikd States 

in a form that will be re dily useful to school ad in1stra

tora. sebool boards , teachers and publioiat-a . There is. ot 

course , no· dearth oi.' 1nfoPmat1on ·on the subject, 'but tbe 

educator wbo pur.suea a. particular phaae or the top1e may 

often tt.nd that the 1riform.at1on and ma:ter-ial.s sought can be 

aasembled only wttb. d1fficultr. and tbat they ay then 

prove either too b1gblJ apecit1c or too generalized to suit 

his d.emanda . The Court ' s decia1ona will be p·:resented heM 

very largely in tbe words or tb.e Court itself. 

An;rone concerned With edueation may be served 1n 

gNater Ol" lesser degree b1 a single work which is focused 

at the point where the highest jud1e1al adjust ents have 

been applied to .the struggles by whfe.b the American public 

and the·ir teachers b .ve sought to establish their education• 

al pr1neiplee or their 1ndi.vidual ri gbta in practice . Botb 

the public and the educators ma,- discov·er or shar. en two 

·bro d concepts t { 1) '!'hat long- stand1ng procedure-s witb. 

:Ntspect to the echools may well prove to be illegal upon 

challenge, and (2) that 1n eena1n tHreet1ons the edueatora 

· and legislators may pos.seas au:J.re freedom of action than 

they hav permitted themselves . 

-~ 
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t.'ater1a.l .from the profes ional and popular press and 

trom .oci 1 and const1tut1onal histories of the United 

States are u.sed to supplernant. tbe public documents which . 

are • ot c·ourae, the chief source. 

An pp rEU'lt ineon.sia·taner ia. c!.tationa ot' the Court's 

decisions results troom a practice prior to l v75 of citing 

Supreme Court Reports bJ the name o£ the eourt reporter who 

repare4 them and from a practice beginning with tbe 1875 

volume {cited a 91 u. s .. ) o.r nu.m.b•rlng tbl\t volumes eon

seeut!vely. There re two unof'.f!cial ·publications ot 

Supreme Court dee1aiona: United Stat!s .S¥I?:r&me Court Re

porter (cited aa s. Ct.); and United States Supreme Court 

nepol"ts , La :ters• i.(l1t1on (cited as L. Ed.) • . ost of the 

material quoted b•rear;er i .a t'rom the Un1 te4 States 

Su;eNme Court R&.pDrter't fhree liberties have been taken 

with the sou:rcetu (l) Where tho or1glna.l sho•s asterisks 

in ellipses. tn• dotted f'orm h&·S been substituted, (2) 

'ibere tile words • atfirmed" or "reversed" are separated by 

lines and spaces from the bod7 of' tbe 4eei•1on 1n the 

· or1gi.nal~ the words have been brought to tbe juxtapos1t1on 

expected 1n common usage, and ()) /bel'$ the typog~aph1c 1 

s,-mbol tor ttsection" or "sections" ppeara in the ori inal 

the ords h ve been spelled out. 
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In tbe discussion to follow, the t1tles ot all 8 eduea

t:1on ccu•e·a" are underlined wbe.raver they appear 1n th.& text 

to d1at1ngu1ah the fro titles or non-educatiCl>n cases, 

wh1cb are e!ted without the unde7l1n1ng. 

The education eaasa h ve been. cl ss1f1ed and assigned 

to chapters ceordtng to the categor! a eho n 1n 'fable I •. 

lfhe ba.&1s· ror the Court's decision in a given case was not, 

of course, so disc-rete as such a s1mpl11*1ed class1t1cat1on 

might i ndicate. Thereroro , certain points upon wbieh a 

decision turned are shown at the head ot tbe title page ·ror 

eacb ease, the pr1nc1 al ;point er poln.ts to the left and 

the lesser to the rlgh.t. It 8hou.ld be· noted that, becaus• · 

the Court and _Consti tut1on change, deeie1ons: wnieh once 

turned upon een&in points alone might today t .urn upon 

others. h&re this app"Gars to be clearl.t ao, the point 

made applie,ble b7 later eire stances 1a e1m1l rly shown. 

but in parenthesis . An: exa.mple i the c ae of Pierce _v. 

octety of Sisters in 192$ (100). TheN• the queat1on bore 

connotations which were clearl7 reli,g1ous, but bee use the 

First Amendment's religious elause had not yet been ex

tended to the st tes by the Court's 1nt~u;·pretat1on or the 

Fourteenth Amendment, the que.-tion was decided under the 

latter amerulment • s due proeeas of' law" c.lause alone • . 

·tthin each ot the chapters to i"ollow,. the cas~s will 

be found in the chronological order of th-e1P decision, 

except for very similar cases which break the order 
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slightly b7 being brought together. The bracketed numbers 

preceding the title in the beading of each case are arbi• 

trary case numbers !"or thts study.. ' . 

The Supreme Court ot the United States 

.section of this study designed to show briefly how 

cases reach tb.e Supwme Court • and how the· eourt then deals 

·with them is included as Appendix a.. An ab.rid:ged version 

.of t be Constitution of the. Vn1ted States ia shown as Ap • 

pendix A. Provision& which have h.ad a bearing upon. the ed.. 

ucation cases• are thus ore eaail7 round fora reference. 

Readers o£ Court dec1s1onn and opinions- on ·edu..cation 

may find it helpfUl it they ~111: 

( 1} Rem•mber th$t 1 Ju.st as an individual is presumed 

to be inno~ent until adJudged guilty. laws and tbe regula· 

tion.e and mles governing adm1nist7ative pJ~oactiee are ppe.... 

sumed cons-titutional until :declared otherwise . 

(2} ·Take note of the Pl"'inciple that the concern or 
courts 1s with the reasonablenes s ot the law, not with the 

wisd.·om or the 1 w, and that tbe detenn1natlon ot reason

ableness ia ent1l'81Y at the court* s discretion. Since th• 

two terms are ambiguous to jurista as th$7 are to laymen. 

d1tf'erent eourta or d1rf'erent timea may see a question 



11 

nt Ptatru~d that would not be ac<Ht table to other court or 

oth r tl as . oreove. p~ and particul rl:r t'or courts ot last 
. ' 

eaort , there :r be no guide 1n tb1s matter except tb6 

court•a own convictions to what ay be neces 8 &f"1 :nd 

proper--th t is ,. d elrable. 

(3) Do not expect th t the courts will neee sarily 

ma a detinition ot' the point at 1 sue, . g. ~ due proce s 

of tb.e l •lt. Th 7 y 1n fact expressly ref'uee de~ini tion 

in order to tortend cona.traint 1n a similar contest 1 ter. 

T u ,. :f'uture cases can be decided u on their mer1ts 

r ther than upon prec dent- -except t'or these precedents 

whieh butt 88 the action which seem reason ble t the 

t1 e . 

(4) Keep ln mind the leg l t heory th t schools are 

prl arily tor th rotection or th state through their 

baaic function of providing n info ed competent 

c1t1zenr:r. 

($) iote th t schooling, even though ompulsory t'or a 

certain ge classification ot c1 1zena. may be viewed by 

court e a pr1T1lese r tner than fUnd ental right , but 

that an individual cit1z n <loea os ess tb• ri ht to sub-

t ntial equ l1ty of o portunity within the ork ot 

the privilege g~anted • 
• 

(6) Construe the 1 guage o£ court decisions according 

to common usage . ost court opinions are re:l t1vely tree 
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from technical terms and r ·rom. eo.mm.on words with. special 

me n1ngs . Read tb& opin1ons "wbole" and tor int-ent .. 

Usu:all7•· as would be expected. the.J are clea:rer tban the 

1 w involved.. 

' . 

http:eo.mm.on


13 

CHA FfEE II 

QUESTI.O~S 0 1 STATE .Ui"D P!IDEBAL 
PC.....ITIO AND 'FU NC'f'.IO S 

Px-aet1cal d.e:v•lopment o.t a fad ral s:rstem of govern

ment and o'£ a nla<ldel' i$)'Sct$m" of education, however 1mper

tect, may •all be two of the more or-i ginal Amerle n contr1• 

buttons to estern culture. Although both were revolution

ary, ne1tber ot' them resulted rrom a ingl.e generation' a 

experience , nor 1:ndae ••re the two contributions initi

ated bf the same generati~n. 

T'he ted.e~al Cons t1tutlon r-e.sul·ted trom at least a 

quarter centur,r of deep preoccupation witb government . The 

eb: rply r1s1n deb t& over the problem ot tbe colon1 1 

position in the B~it!sh imperial organ1~at1on foll owing 

176) .first clearly coneentere.Q. J.uner1c aa poll tical thought. 

and, u itte)-eaalngly pointed a.seert1ona o.f Parl1.ament t s 

sovereignty were m de , the Ameri.c.an debate-rs turned to 

armed rebellion. The British countered at last w tb e.n 

• off.er or something like domn!op status , an offer which 

tailed le.ss. b&c.a.use 1t was too l.ittle tbe.n because it waa 

too late . :American 1ndependenee be-came ~ fact , but the 

blessing ot independence w&e served by tbe Articles of' Con

.fedepat1on which proved so 1 perfe.ct and inflexible as to 

but prolong the ciebate through add tional ,-ears . Then t in 

1787,. the Constitutional Conventi,on. corwtructed an enduring 
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framework within which the degate was successfully limited. 

The crux of the Convention's success was its distribution 

of powers between a central and the state governments , with 

all powers resting upon popular sovereignty. Although 

neither a republic nor a democracy was at the time histori

cally unique, they hed never been adjusted to the problems 

of vast area, disparate cultural heritages , and divergent 

sectional interests until American federalists devoted 

themselves to the task. 

The ~esulting federal system defies simple definition. 

To attempt a brief one in terms of division of powers is 

but to evoke the question of the possible division of 

sovereignty--a concept which, in itself, is perhaps as 

knotty as any in all the social sciences. Professor 

Andrew c. McLaugh~in has dealt with such over-simple 

definitions of the American federal system and has turned 

to a "vaguer" but "preferable" definition, noting that it 

possesses meaning only if considered in the context of sub

sequent American history . He aays: 

••• the United States is a federal state, because 
it is a complex or composite system of political 
organization; it has the quality of diversification, 
not of concentration or complete consolidation. 
The central government on the one hand and each state 
on the other have their respective spheres o£ legal
authority. The United States differs from a mere 
league of totally soverei n states and from a 
totally unitary state •••• 24. p.5) 

The~, in the area between those two spheres--between 
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those powers expressly or implicitly assigned to the .feder

al government e.nd those reserved to the states, is the 

locus for the indefinitive points upon which federal actio~ 

state action, and concurrent action must frequently be 

balanced, hence providing much of the scope for adjustment 

by the Supreme Court. Such adjustments or court opinions 

thereupon become "ease law", supplementing statute law and 

restri cting or extending the Constitution in two ways: 

{1) by interpretation of constitutional and statute law, 

and (2) by the application of common law principles. 'l'he 

latter are invoked to deal with a s pecific combination of 

circumstances not covered by legi slation but demanding a 

determination of rights. by the judiciary, whose decision 

must, therefore, find its basis somewhere within general 

principles and traditions. 

Hence 1 the Supreme· Court of the United States in the 

formative decades of the republic and particularly in its 

thirty-four years (1801•1835) unde.r John Marshall, had, as 

McLaughlin puts it, a "unique opportunity": 

••• !For Marshaly was called upon to construe the 
fundamental law of a nation, to lay down principles
which were to be of supreme consequence in securing
national stability and national development. No 
other justice in the course of past ages had such 
an opportuni ty and such respons ibilities. The Con
stitution he was called upon to interpret and apply 
was the Constitution, moreov•r, of a federal, not 
of a unitary or centralized state; in consequence,
judicial problems were novel •••• (24, p.299) 



16 

Among the novelties have been the problems arising 

rrom the system of educ ation developed by Americana and, 

also, from the el'fect of the federal Constitution, which, 

though remaining ever silent about education, did include 

provisions which came to have a. profound influence upon 

education. 

The key of such provision·s was the Tenth Amendment, 

which, by virtue of the ract that education had not been 

mentioned in the Constitution, reserved it, along with all 

other matters not delegated to ·the federal government, as 

within the -powers of the states. Every state constitution 

directs the legisla ture. to establish and maintain a system 

of free public schools ( 7 , pp.3.5-36). 

The second of the provisions is a general emanation 

:from the Bill or Rights, or all the :first eight amendments, 

by which local custodians o:f the .revolutionary heritage 

sought to limit the possibility that the federal govern

ment might arrogate to i tse l:f too much power, particularly 

through the usurpation or traditional liberties. This 

second provision was destined to become, ultimately, a 

restraint upon the 'states as well. The reconstruction era 

that followed conf'irmation of the federal government as a 

national government through the Civil War s aw the Four

teenth Amendment adopted . but not until after World War · I 

was the Supreme Court persuaded to such interpretation or 
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a clause in the amendment that the process of applying the 

restrictions of the first eight to the states was begun. 

Thenceforth, all states have been increasingly obliged to 

conformity with the Bill of Ri ghts, even though the conse

quence may be an apparent limitation of powe r in those 

fields, including education, which are otherwise constitu

tionally reserved to the states. 

Since contests in this and other areas must be decided 

by the courts whose function it is to interpret legislative 

enactments and constitutional provisions, and since more 

than one interpretation is frequently possible, the power 

of the courts in directing the course of law is obvious. 

Thus, the power to direct the course of law involving edu

cation becomes a power to direct education itself--if not 

in philosophy and goal, at least in the degree and manner 

of day by day achievement ( 20 t p.1$). The interaction be

tween education and the Court is diagrammed on page 20. 

American educational thought and practice, as 1e11 as 

the political, was destined to be changed in consequence of 

the quarter century of disturbance centering around the 

Revolution. But only with the rise of the common man, key

noted by the election of Andrew Jackson to the presidency 

in 1828 , can the design of tha future educational structure 

in the United States be discerned in preliminary sketch 

(13, pp. 231-280 ). 
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Men of the generation of the War for Independence, as 

sons of the a ge of science, reason, and the enlightenment , 

had, of course, given impetus in America to the forces of 

the age that produced them. Thought had become perceptibly 

scientific and , at the same time, sufficiently secularized 

to permit separation of church and state. A rearrangement 

of social classes bad grown manifest in the advance of the 

middle class and in the increasing grip by common men upon 

the instrument of political power. The c apstone of the 

age was the theory of progress . 

Yet this dynamic, optimistic, humanistic theory, 

which might have been expected to direct its focus upon 

education as the means by which mankind might be improved 

until his institutions reached perfection, had that effect 

with only a few thinkers of the time . Most of the American 

revolutionaries appear to have been satisfied, by virtue of 

their own indubitable eminence, with the old system that 

had produced them (13, p . 238 ). This system proves , in a 

sense, no system at all hen viewed within the context of 

the divergent responses to education developed or borrowed 

by quite disparate sections and ideologies in Colonial 

America. Any attempt at the time to weld American educa

tion into a "national , rational, republican" system, nfree 

for all at the expense of all" would have been fraught 

with dis s ension . Moreover , many of the revolutionaries of 
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1776 had become, in a degree, the conservatives of 1787. 

The republican document produced by the Constitutional 

Convention was no doubt radical to the eyes of crowned 
I 

heads of Europe, but it represents, nevertheless, Ameri

can conservatism's effort to consolidate the gains of a 

revolution showing signs of getting out of hand. So, at 

the Federal Convention, the formula sought, both in 

general and in detail, was the formula that ends debate. 

Circumstances neither in the convention hall nor abroad in 

the nation encouraged reasonable men to develop issues 

that might be avoided. Accordingly~ those whose desire it 

was to see a national program of education may have en

visioned adequate opportunity within the scope of the 

authority granted Congress to promote the general welfare . 

But , most likely, the failure of the Constitution to men

tion education represents no compromise nor any intent to 

make education an express function of state governments . 

As commentators have said, it probably represents nothing 

more than the then prevailing view of education as a pri 

vate , or a religious, or a philanthropic function (13, 

At any rate, it was clearly the common man of a later 

generation who, profiting from the clash of agrarianism 

and rising capitalism and taking the words of his revolu

tionary fathers in literal creed, gave dramatic content to 

democracy and broadened its dogma to include a public 
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school system free to all on equal terms .. 

The Dartmouth College case, the first "education case" 

to reach the Supreme Court of the United States, was de

cided in 1819 during the period when the republican concept 

of education still struggled for acceptance. The "turning 

point toward a public school system" was still more than 

fifteen years away. Efforts had, however, been devoted to 

making existing schools, particularly at the college level, 

more responsive to public will (13, pp .251-253) . 

The decision was rendered at a time when the gains of 

the Revolution of 1776 had found additional consolidation 

in surge of American Nationalism following the second war 

with England . 

The Dartmouth College case follows. As ith other 

cases to come after, the circumstances through which this 

case was developed and the questions which it raised are 

outlined . The decision of the Court is then quoted in 

part , but extensively, and certain of the consequences for 

education and constitutional development are indicated 

briefly. 
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ART . I - LEGISLATIVE DEPARTMENT 
Sec. 10 - Powers Denied to the States 

LY 
THE DARTMOUTH COLLEGE CASE 

Trustees of Dartmouth College 

v. · oodward 

4 Wheat, 518 (U. s. 1819) 

The Supreme Court of the United States held that a 
charter granted to a private college is in the nature of 
a contract and cannot be revoked or altered by a state 
legislature without the consent of those to whom it was 
granted , 

Dartmouth, a Congregationalist college, was founded 

in the Colony of New Hampshire during the inspiration of 

the religious revival known as the Great Awakening and was 

granted a charter by the English Crown in 1769. (11, 

pp.213-215) and 13, pp.253-254) Authority over the school 

was vested in a self-perpetuating board of twelve trustees 

subject only to sueh state control as the state (colonial) 

governor might exercise as an ~ officio member. 

After some years, the first president died and was 

succeeded by his son, John Wheelock, whose qualities of 

leadership were accompanied by limited measure of either 

the tact or the luck needed in successful school adminis

tration. Differences, at first personal, then sectarian, 

brought a division between Wheelock and the board. This 
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division became a breach with sharp political implications 

when Wheelock associated himself with the Presbyterians

Republicans (Jefferaonians;Democrats), while the board re

mained adamantly Congregationalist-Federalist. The board 

removed Wheelock from the presidency in 1815, but the Re ... 

publ:t.cans captured the state government in the following 

year's election and proceeded to reorganize the college in 

order to bring it under state control. To that end, the 

legi lature expanded the board of trustees to twenty-one 

members appointed by the governor and council, and at the 

same time subordinated it to a new bod.y of twenty-five 

overseers, composed of state officials and appointees of 

the governor. A schedule of reports and inspections of the 

school were provided, and the name was changed to Dart

mouth University. 2 

The College truate·es refused to comply with the pro

visions of the legislation. The University trustees then 

occupied the buildings and •lected Wheelock the University 

president. Thereupon, tho college trustees located rental 

space, and after drawing swny many of the faculty and nost 

2 Efforts were made to secure state control ov&r all the 
former colonial colleges except Brown, Princeton, and 
Rutgers. In addition to Dartmouth, Columbia and Penn~ 
sylvania ere actually convc~rted for a time. Hax'Vs.rd, 
Yale and William. and Mary allowed state representation 
on their governing bodie~ (37, p.64). 

http:Hax'Vs.rd
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of the students, continued operations. The legal battle 

was shortly joined through action by the College to re

cover the seal, records, and accounts held by the secre

tary and treasurer, Woodward 1 who remained with Wheelock 

at the University. The success of this recovery action 

would turn upon the constitutionality of the New Hampshire 

legislature's statute of' 1816 altering the charter. 

The Court of Appeals of New Hampshire beard the ease 

in 1817. It accepted the argument that the college had 

become a public institution, was therefore subject to 

state control,. and the charter properly subject to legis

lative modification. 

The college then appealed on a writ of error to the 

Supreme Court of the United States in 1818 . Daniel eb

ster, an alumnus of Dartmouth, was its chief counsel. As 

in his argument before the state court, Webster made but 

small issue of the contract clause in the Constitution at 

Washington , choosing rather to build upon the more general 

point of necessity in protecting vested ri ghts.3 Mr. Chief 

Justice John Marshall , who for seventeen years had been 

In words that the traditional schoolboy was once alleged 
to know, Webster is supposed to have said to Marshall : 
"Sir, you may destroy this little institution; it is 
weak; it is in your hands! •• It is, sir, as I have said, 
a small college,--and yet there are those who love it." 
This appears to have been given currency some thirty 
years after the case was argued ( 23 , pp.230). It is not 
in the record examined . 

3 
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staunchly establishing his reputation as 'the Federalist in 

a Republican Government", would sympathize with Vebster's 

argument, but he apparently concluded that a stronger one 

resting on a more specific point could be made for the 

Federalist position, This stronger argument was embodied 

in his decision giving complete victory to the college. 

The decision was for some reason uncommonly delayed until 

the opening of the 1819 session. The Court then held the 

college to be a private institution and its charter of in

corporation to be inviolable since the charter was a con

tract within the meaning of the Constitution of the United 

States. 

Mr. Chief Justice Marshall's opinion says, in part:4 

This Court can be insensible nei-ther to the 
magnitude nor delicacy of this question. The 
validity of a legislative act is to be examined; 
and the opinion of the highest law tribunal of a 
state is to be revised: an opinion which carries 
with it intrinsic evidence of the diligence, of 
the ability, and the integrity with which it was 
formed . On more than one occasion this Court has 
expressed the cautious circumspection with which 
it approaches the consideration of such questions; 
and has declared that, in no doubtful case, would 
it pronounce a legislative act to be contrary to 
the Constitution . But the American people have 
said, in the Constitution of the United States, 
that "no State shall pass any bill of attainder, 
ex post facto law, or law impairing the obligation,, 
of contracts . " In the same instrument they have 
also said "that the judicial power shall extend to 

4 Separate concurring opinions were delivered by 
Mr. Justice Washington and Mr. Justice Story. A dissent 
was registered by Mr. Justice Duval .~ 
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all cases in la and equity arising under the Con
stitution." On the judges of this Court, then, 
is imposed the high and solemn duty of protecting, 
from even legislative violation, those contracts 
which the Constitution of our country has placed 
beyond legislative control; and, however irksome 
the task may be, this is a duty from which we 
dare not shrink•••• 

It can require no argument to prove that the 
circumstances of this case constitute a contract. 
An application is made to the Crown for a charter 
to encorporate a religious and literary institu
tion. In the application it is stated that large 
contributions have been made for the object, which 
will be conferred on the corporation as soon as 
it shall be created. The charter is granted, and 
on its faith the property is conveyed. Surely in 
this transaction every ingredient of a complete 
and legitimate contract is to be found. 

The points for consideration are, 

1. Is this contract protected by the Con
stitution of the United States? 

2. Is it impaired by the acts under which 
the defendant holds? 

1. On the first point it has been argued that 
the word "contractu, in its broadest sense, would 
comprehend the political relations between the 
government and its citizens, would extend to of
fices held within a state for state purposes, and 
to many of those laws concerning civil institutions, 
which must change with circumstances, and be modi 
fied by ordinary legislation; which deeply concern 
the public, and which , to preserve good government , 
the public judgment must control. That even mar
riage is a contract, and its obligations are af
fected by the laws respecting divorces. That the 
clause in the Constitution, if construed in its 
greatest l a titude, would prohibit these laws. 
Taken in its broad, unlimited sense, the clause 
would be an unprofitable and vexatious interference 
with the internal concerns of a state, would un
necessarily and unwisely embarrass its legislation, 
and render immutable those civil institutions 
which are established :for purposes of internal 
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government, and which, to subserve those purposes, 
ought to vary with varying circumstances. That as 
the framers of the Constitution could never have 
intended to insert in that instrument a provision 
so unnecessary, so mischievous, and so repugnant 
to its general spirit, the term "contract" must 
be understood in a more limited sense . That it 
must be understood as intended to guard against a 
power of at least doubtful utility, the abuse of 
which had been extensively felt, and to restrain 
the legislature in future from violating the right 
to property . That anterior to the formation of 
the Constitution, a course of legislation had pre
vailed in many, if not in all , of the states , 
which weakened the confidence of man in man , and 
embarrassed all transactions between individuals , 
by dispensing with a faithful performance of en
gagements . To correct this mischief, by restrain
ing the power which produced it , the state legis 
latures were forbidden "to pass any law impairing 
the obligation of contracts" , that is , of contracts 
respecting property , under which some individual 
could claim a right to something beneficial to 
himself; and that since the clause in the Con
stitution must in construction receive some limita
tion , it may be confined , and ought to be confined , 
to cases of this description; to cases within the 
mischief it was intended to remedy . 

The general correctness of these observations 
cannot be controverted . That the framers of the 
Constitution did not intend to restrain the states 
in the regulation of their civil institutions , 
adopted for internal government , and that the 
instrument that they have given us is not to be so 
construed, may be admitted . The provision of the 
Constitution never has been understood to embrace 
other contracts than those which respect property 
or some object o£ value , and con~er rights which 
may be asserted in a court of justice . It never 
has been understood to restrict the general right 
of the legislature to legislate on the subject of 
divorces. Those acts enable some tribunal, not to 
impair a marriage contract, but to liberate one of 
the parties because it has been broken by the other. 
Vfuen any state legislature shall pass an act annul 
ling all marriage contracts, or allowing either 
party to annul it without the consent of the other, 
it will be time enough to inquire whether such an 
act be constitutional . 
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The parties in this case differ less on 
general principles, less on the true construction 
of the Constitution in the abstract, than on the 
application of those principles to this case, and 
on the true construction of the charter of 1769. 
This is the point on rhich the cause essentially 
~epends . If the act of incorporation be a grant 
of political power, if it create a civil institu
tion to be employed in the administration of the 
government , or if the funds of the college be pub 
lic property, or if the state of New Hampshire, 
as a government , be alone interested in its 
transactions, the subject is one in which the 
legislature of the state may act according to its 
own judgment, unrestrained by any limitation of 
its power imposed by the Constitution of the 
United States. 

But if this be a private eleemosynary insti
tution, endowed with a capacity to take property 
for objects unconnected with government, whose 
funds are bestowed by individuals on the faith of 
the charter; if the donors have stipulated for the 
future disposition and management of those funds 
in the manner prescribed by themselves; there may 
be more difficulty in the case, although neither 
the persons who have made these stipulations, nor 
those for whose benefit they were made, should be 
parties to the cause. Those who are no longer 
interested in the property may yet retain such an 
interest in the preservation of their own arrange
ments as to have a ri ght to insist that those 
arrangements shall be held sacred. Or, if they 
have themselves disappeared, it becomes a subject 
of serious and anxious inquiry whether those whom 
they have legally empowered to represent them 
forever may not assert all the rights which they 
possessed while in being; whether, if they be 
without personal representatives in the eye of the 
law as to stand in their place, not only as 
respects the government of the college, but also 
as respects the maintenance of the college charter. 

It becomes then the duty of the Court most 
seriously to examine this charter, and to ascertain 
its true character ~ ••• 
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A corporation~5~is an artificial being, 
invisible, intangible, and existing only in con
templation of law. Being the mere creature of 
law, it possesses only those properties which the 
charter of its creation confers upon it, either 
expressly or as incidental to its very existence. 
These are sueh as are supposed best calculated 
to effect the object for which it was created. 
Among the most important are immortality, and , 
if the expression may be allowed, individuality; 
properties; by which a perpetual succession of 
many persons are considered as the same, and may 
act as a single individual. Tbey enable a cor
poration to manage its ow~ affairs, and to hold 
property without the perplexing intricacies, the 
hazardous and endless necessity , of perpetual 
conveyances for the purpose of transmitting it 
from hand to hand . It is chiefly for the purpose 
of clothing bodies of men in succession with these 
qualities and capacities tha t corporations were 
invented and are in use. By these means a per
petual succession of individuals are capable of 
acting for the promotion of the particular object, 
like one i mmortal being•••• 

From this review of the charter, it appears 
that Dartmouth College is an eleemosynary insti
tution, incorporated for the purpose of perpetu• 
ating the application of the bounty of the donors 
to the specified objects of that bounty; that its 
trustees or governors were originally named by 
the founder, and invested with the power of per
petuating themselves; that they are not public 
officers, nor is it a civil institution, partici
pating in the administra tion of government; but a 
che.ri ty school, or a 'Seminary of education, in
corporated for the preservation of ita property, 
and the perpetual application of that property 
to the objects of its creation•••• 

According to the theory of the British con
stitution, their Parliament is omnipotent. To 
annul corporate rights might give a shock to 
public opinion, which that government has chosen 

[""5JThis paragraph may be recognized as the source of 
our classic definition of a corporation . 
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to avoid ; but its power is not questioned . - Had 
Parliament , immediately after the emanation of 
this charter and the execution of those convey
ances. which followed it, annulled the instrument , 
so that the living donors would have witnessed the 
disappointment of their hopes , the perfidy of the 
transaction would have been universally aeknow
.le·dged.. Yet then, as now_. the donors would have 
had no interest in the property; then, as now, 
those who might be students would have had no 
rights to be violated; then, as now, it might be 
said that the trustees, in whom the rights of all 
were .combined, possessed no privat·e.., individual, 
beneflcia.l interest in the property confided to 
their protection. Yet the contract would at that 
time have been deemed s.acred by all. What has 
since occurred to strip it of its inviolability? 
Circumstances have not changed it . In reason, in 
justice, and in law, it is now what it was in 1769. 

This is plainly a contract to which the 
donors, the trustees , and the Crown (to whose 
right and obligations New Hampshire succeeds) were 
the original parties. It is a contract made on a 
valuable consideration .· It is a contract for the 
security and d i sposition of property. It is a 
contract on the faith of which real and personal 
estat-e, has been conveyed to the corporation. It 
is then a contract within the letter of the Con
stitution, and within its spirit also~ unless the 
faet that the prope·rty is invested by the donors 
in trustees for the promotion of religion and 
education, for the benefit of persons who are 
perpetually changing,. though the objects remain 
the same, shall create a parti.cular exception, 
t .aking t his case out or the probibi tion contained 
in the Constitution. 

It is more than possible that the preservation 
of rights of this description was not particularly
in vlew of the framers o:f the Constitution. when 
the clause under consideration was introduced into 
that instrument. It is probable that interferences 
of more freque.nt recurrence, to which the tempta
tion was stronger and of which the mischief was 
more extensive"' constituted the great motive for 
imposing this restriction on the state legislatures. 
But although a particular and a rare case may not 
in itself be of sufficient magnitude to induce a 

http:freque.nt
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rule, yet it must be governed by the rule, when 
established, unless some plain and strong reason 
for excluding it can be given. It is not enough 
to say that this particular case was not in the 
mind of the convention when the article was 
framed, nor of the American people when it was 
adopted. It is necessary to go farther, and to 
say that, had this particular case been suggested, 
the language would have been so varied as to ex
clude it, or it would have been made a special 
exception. The case, being within the words of 
the rule, must be within its operation likewise, 
unless there be something in the literal construc
tion so obviously absurd , or mischievous, or re
pugnant to the general spirit of the instrument 
as to justify those who expound the Constitution 
in making it an exception. 

On what safe and intelligible ground can this 
exception stand? There is no expression in the 
Constitution, no sentiment delivered by its con
temporaneous expounders which would justify us in 
making it . In the absence of all authority of 
this kind, ie there, in the nature and reason of 
the case itself, that which would sustain a 
construction of the Constitution, not warranged 
by its words? Are c ontracts of this description 
of a character to excite so little interest that 
we must exclude them from the provisions of the 
Constitution, as being unworthy of the attention 
of those who framed the instrument? Or does pub
lic· policy so imperiously demand their remaining 
exposed to legislative alteration, as to compel 
us, or rather pennit us to say, that these words , 
which were introduced to give stability to con
tracts, and which in their plain import comprehend 
this contract, must yet be so construed, as to 
exclude it? 

Almost all eleemosynary corporations, those 
which are created for the promotion of religion, 
of charity, or of education are of the same 
character. The law of this case is the law of all ••• 

The opinion of the Court, after mature de
liberation, is, that this is a contract, the obli
gation of which cannot be impaired without violating 
the Constitution of the United States. This 
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opinion appears to us to be 
! 

equally support-ed by 
reason and .bY the :former decisions of' this Court . 

2. We next proceed to the inquiry wh&ther 
its obligation ha been impaired by those acts of 
the legislature of New Hampshire to which thct 
special verdict refers . 

From the review of this charte·r which has 
been taken it appears that the whole power of 
governing th.e college , of appointing and removing 
tutors , of fixing their s alaries, of directing . 
the. course ot study to be pursued by the students, 
and of filling up vacancies created in their own 
body, was vested in the trustees. On the part of 
the Crown 1 t was expressly stipulat.ed that this 
corporation, thus eonstitut~d, should continue 
forever; and that the number of trustees should 
.forever consist o:f twelve, and no .m.ore . By this 
contract the Crown was bound, and could have made 
no violent alteration in its essential terms 
without impairing its obligation. 

By the revolution the duties as well as the 
powers .of government devolved on the people of 
New Hampshire. It is, admitted that among the 
latter was comprehended the transcendent power of 
Parliament , as well as that of the executive de
partment. It is too clear to require the support
of argument that all contract,& and. rights respect 
ing property remained unchanged by the Revolution. 
The obligations . then. which were created by the 
charter to Dartmouth College were the same in the 
new that they had been in the old government . The 
power of the government was also the same . A 
repeal of this charter at any time prior to the 
adoption of the present Constitution of the United 
States would have been an extraordinary and un
precedented act of power, but one which could have 
been contested only by the restrictions upon the 
legislature to be found in the constitution or the 
state . But the Constitution of the United States. 
has imposed this additional limitation, that the 
legislature of a state shall pass no act "1m.-. 
pairing the obligation of contracts" . 

It has been already stated that the act 11 to 
amend the charter and enlarge and improve the 
corporation of Dartmouth College" increased the 

http:stipulat.ed
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number of trustees to twenty-one, gives the ·ap
pointment of the additional members to t he execu
tive of the a-tate, and creates a board of over- · 
seers, to consist of twenty-five persons, of whom 
twenty-one are also appointed by the executive of 
New Hampshire, who hav-e powel' to inspect and 
control the most important acts of' the trustees. 

On the effect of this law two opinions cannot 
be entertai ned. Between acting di rectly and act
ing t hrough the agency of trustees and oversee rs 
no essential difference is perceived.. Th& whole 
power of governing the college is transformed from 
trustees appointed according to the will of the 
founder, expressed in the charter, to the execu
tive of New Hampshire . The management and applica
tion of the funds of this eleemosynary institution, 
which are placed by the donors in the hands of 
trustees named in the charter, and empowered to 
perpetuate themselves, are plaeed' by this act under 
the control of the gov-ernment of the state. The 
will of the state is substituted for the will of . 
the donors in every essential operation of the col
lege . This is not an immaterial change. The 
founders of the college contracted, not merely for 
the perpetual application of funds which they gave 
to the objects for which those funds were given;
they contracted also to secure that application by
the constitution or the corporation. They con
tracted for a system which,. as tar as human fore 
sight can provide, retain forever the government 
or the literary institution they had formed ., in 
the hands: of persons approved by themselves. This 
system is totally changed. The charter of 1769 
exists no longer. It is reorganized; and reor
ganized in such a manner as to convert a literary 
i -nstitution, molded according to the will of its 
founde.ra and placed under the control of private
literary men,. into a m.achine entirely subservient 
to the will of goverruaent. This may be for the 
advantage of this college in particular, and may
be for the advantage of literature in general;
but it i .s not according to the will of the donors , 
and is subversive of that contract on the raith of 
which their property was given. 

In the view which has been taken of this in
teresting case, the Court has confined itself to 
the rights possessed by the trus-tees , as the 

http:founde.ra
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assignees and representatives of the donors and 
founders, for the benefit of religion and litera
ture. Yet it is not clear that the trustees ought 
to be considered as destitute of such beneficial 
interest in themselves as the law may respect. In 
addition to their being the legal owners of the 
property, and to their having a freehold right in 
the power.s confided to them, the charter 1tself 
countenances the idea that trustees may also be 
t utors ith salaries. The first 
pres.ident was one of· the original trustees; and 
the charter provides, that in case of vacancy in 
that office, "the senior professor or tutor, being 
one of the trustees, shal! exercise the office of 
president, until the trustees shall make choice 
of, and appoint president . " According to the 
tenor of the charter, then, the trustees might, 
without impropriety, appoint a president and other 
professors from their own body. This is a power 
not entirely unconnected with an interest. Even 
if the proposition of the counsel for the de
fendant were sustained; if it were admitted that 
those contracts only are protected by the Consti
tution, a beneficial interest in which is vested 
in the party who appears in court to assert that 
interest; yet it is by no means clear that the 
trustees of Dartmouth College have no beneficial 
interest in themselves. 

But the Court has deemed it unnecessary to 
investigate this particular point, being of 
opinion, on general principles that in these pri 
vate eleemosynary institutions, the body corporate, 
as possessing the whole legal and equitable inter
est, and completely representing the donors, for 
the purpose of executing the trust, has rights
which are protec ted by the Constitution. 

It results from this opinion, that the acts 
of the legislature of New Hampshire , which are 
stated in the special verdict found in this 
cause, are repugnant to the Constitution of the 
United States; and that the judgment on this 
special verdict ought to have been for the plain
tiffs . Thet judgment of the state court must 
therefore be reversed. {117, pp.625- 654) 



35 

Comment 

The decision in this ease broadened an earlier one 

made in the case of Fletcher v. Peck (65} wherein it was 

determined that a contract involving state lands and at

tended by fraud, having once been made by the state could 

not be rescinded by unilateral action of the state after 

the land had passed into the hands of innocent parties, 

The two decisions together confirmed the Federalist doc 

trine of the sanctity of private property and the irrevo 

cable nature of a contract , 

Robert Eugene Cushman, professor of government at 

Cornell University, in writing specifically of the Deci 

sion in the Dartmouth case summarizes certain of the 

effects . He says: 

•••• The doctrine in this case, that a cor
por te charter is a contract which may not be 
impaired by legislative enactment , has been most 
bitterly criticized as making it possible for 
corrupt and ignorant legislatures irrevocably to 
grant away privileges and rights contrary to the 
public interest and welfare . There can be no 
doubt that it did create opportunities for legis 
lative corruption. At the same time it put the 
public upon its guard with reference to corporate 
grants and it emphasized the importance of good 
faith at a time when public opinion seemed willing 
to sponsor interference with promises • . In an 
economic sense the decision was of great importance 
in giving to those ho invested money in corporate 
enterprises assura~ce that the corporations would 
be free from legiS,lative interference , and it thus 
encouraged the expansion of business enterprise in 
the fields of railroad construction, insurance, 
commerce and industry•••• (ll , p . 215) 
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The same c ommentator goes on to point out that two 

subsequent decisions of t he court modified t he breadth of 

t he two earl i er de cisions on contract . Chief Justice 

Robe r t B. Taney in t he Proprietors of the Charles River 

Bridge v. Proprietors of t he Warren Bridge ( 103) , "held 

that t he terms of a charter contract must be strictly eon• 

strued and t hat no ri ghts or privileges m y be granted away 

by t he public by mere i mplicat i on . " (11, p . 215 ) While 

John Marshall was yet Chief Justice, the Court , in Ogden 

v . Saunders (95}, had dec i ded, again in Cushman ' s words: 

••• t hat t he obligat ion on contract ••• con
sists not merely i n t he promise or agreement 
between parties but also in t he law applicable 
to t he subject which is in exi stence when the 
contract is made .. This r ule make s it possible 
f or the states to pas s gener l laws reserving 
t he ri ght to am$nd or repeal corporate charters 
unde r certain c i rcumatances •••• (ll, p . 215) 

It s hould be obse rved t hat t he f oregoing doctrines 

and t he cons t i tutional clause concerning t he impairment of 

"the obl igation of contracts'' from which t hey were derived 

have become - to a de gree, out moded . Present day contests 

between governmental powe r s and private ri ghts turn 

largely upon t he concept of "due process of the law" (18, 

pp . 971- 980) , ~ . e ., reason ble law, as the Court eees it . 

The first resort to this concept appears to be in 

Taney ' s decision in the Dred Scott case (106), but , as 
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be shown in Chapters III and IV, only after the Fifth 

Amendment had been buttressed by the Fourteenth following 

the Civil War was common resort made to the concept; 

(38, p . 974) 

The effect of the Dartmouth ease upon education in 

the Uni t ·ed States has ·been variously interpreted. Pro

fessor Cubberley has presented the traditional analysis by 

saying: 

••••The effect of this decision manifested 
itself in two different ways . On the one hand it 
guaranteed the perpetuity of endowments and the 
great period of private and denominational ef'fect 
now followed •••• (9. p .272) 

Figures and opinion are cited in support of the fore

going (9, pp .270, 272). They are not questioned here . It 

is, however, suggested that the fact of "the great period 

of private and denominational effort" following the Dart

mouth decision derived from other powerful impulsion than 

the coincidental assurance of security for endo menta . 

(31, pp . 55 -129 , 133-183) The two next ensuing decades 

witnessed the clear beginnings of industrial capitalism 

and fluid fortune in the United States . Much of the Ameri 

can mind was active in the spirit of the New England 

Renaissance and in the spirit of the humanitarian revolt . 

The "American multiplication table" was peopling the land, 

and Americans were filling the valleys of the Ohio and the 

Mississippi in one of the greatest population movements of 
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the Wes tern World . The "civilization" , the local cultural 

differences, went with them on the move . So, it may be 

conjectured, with these influences prevailing, there would 

have been a marked increase of denominational and private 

schools without Mr. Chief' Justice Marshall 's helpful de-

cis ion , 

Cubberley .says, as his second point: non the other 

hand, since the states could not change charters and trans

form old establishments, they began to turn to the creation 

of state universities of their own.n {9, p.272) Profes

sors Newton Edwards and Herman A. Richey of the University 

of Chicago quote a contrary belief , They say: 

•••• It has often been stated that the states, 
prevented by the Dartmouth College decision from 
transforming private colleges into state insti
tutions, turned with renewed effort to the es 
tablishment of state universities . Tewksburn has 
presented evidence and a most co nvincing a.rgument
that , on the contrary, the decision contributed in 
no small measure to checking the development of 
state universities for at least a half a century
•••• (13 , p . 254) . 

Effects of the Dartmouth College decision are dia~ 

grammed on the following page. 

A question related to that decided above by r . Chief 

Justice Marshall has subsequently involved schools before 

the Court. In essence,. this question is again one of re 

vocable privilege versus ''contract" , but specifically in 

the matter ot tax exemptions . In this connection, the 

following appears among annotations prepared by the 
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Library of Congress: 

•••.•. the legislature of a state 1 may exemp·t 
particular parcels or property or the property of 
particular pe·rsons or corporations txaom taxation, 
either for a specified pe:r1od or perpetually, or 
may limit the amount OP rate of taxation, to which 
the property shall be subjected", and such an 
exemption is frequently a contract within the 
sens-e ot the Constitution,, Indeed this is always 
so when the immuni t .y i :s conferred upon a corpora
tion by the -cle.ar terms of 1 ts ehartert lhen, on 
the other hand an immunity of this sort springs 
from gene ral law, 1ts precise nature is more open 
to doubt •• -..(.38,, p.J42) 

Mr. Justice Davis' decision in Washington University 

v. Rouse (122} in 1869 is illustrative or the above comment, 

which also says: · 

•••• exemptions. from taxatien have in certain 
cases bean treated as gratuities repealable at 
will,. even when conferred by specific l .egislative 
enactments. This would seem always to be the 
eaae .when the beneficiaries were already in exist
ence when the exemption was created and did nothing 
of a mor,e positive nature to qualify for it than 
to continue in existenee •••• (38, p..:342l 

Mr. Jl..tstice Day• .s decision in Seton Hall Colle·ge, v. 

South ,Orange (107) in 1916 illustrates this point. 

Similarly, a number of decisions, including that by 

Mr . Justice Clifford in the Pennszlvania College Cases 

(98) as early as 187.2, had established that the states 

might reserve the right to "amend, alter, and repeal" 

corporate ~barters by general law, with the result that 

the reservation became applicable to all charters subse-. 

quently granted . The ease of -Northwestern University, 

Universitz v . People (118) is pertinent to these holdings . 



However, the Berea College case· <46) of 1908 , dis

cussed in det-ail in Chapter IV, demonstrates that reserva• 

tions made for purposes of amending , altering or repealing 

corporate charters must be applied reasonably and con• 

sistently, 

The case .next to be detail.ed sust ains state authori,... 

ties in a speet:t'ic application or funds for school pur

poses. 

.- . 
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AMDT • 10 - RESERVED STATE PO EBS 
T HE TAXING POWER 

CONSOLIDATED SCHOOL FUNDS 

Springfield Township v. Quick 

22 How. 56 (U. S. 1859) 

The Supreme Court of the United States upheld a 
state which had refused to apportion state fUnds to sebools 
receiving township aid from a federal grant of land until 
other state schools bad achieved a parity ith the schools 
benefiting from the grant. 

This is the Court's first decision on a case rising 

from practices of public school authorities, and it is 

the only decision affecting apportionment of public school 

funds. 

Neither the Dartmouth College case nor the Girard 

Collese case, the two other decisions most frequently 

cited as affecting education during the first century 

under the Constitution, involved schools which necessarily, 

entirely, and exclusively reflected a differentiating 

American culture. This case involved schools which did 

exactly that. 

Moreover, this was a case which could hardly have 

risen prior to the establishment in the Old Northwest of 

that culture feature--tree, public, secularized schools 

in part supported by a "permanent endowment" of abundant 
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land-•wh1ch was to become typically Ame~ican by the end of 

the nineteenth century. 

Among the manifold problems facing the newly-inde• 

pendent Americans in their efforts to form a central 

government less makeshift than the Continental Congress, 

was the question of the western lands held by certain or 
the prospective ·states... Claim to these lands rested upon 

royal dispensations that 1n many cases had been either 

ambiguous or contradict.oey as to boundaries., Maryland .. 

enjoying no we.stern claim, remained adamantly outside the 

Confederation until New York led the stat-ers possessing 

claims in ceding them to the central government (25, 

vol. 1. pp .2.$9- 260)., As bas of'ten been remarked, this 

immens-e area of some 4,00 ,000 .square miles provided the 

agglomeration of states with a community of property and a 

centralizing problem wb.ieb. militated strongly for greater 

unity. 

Connecticut, in making her cession., :Petained a 

Western Reserve fo-r the support of her sehools, and may

have thereby directed the attention of Congress to the 

potentiality of the lands for such use.. 

Congress (or the Confederation.) .fi.rst enunei ted a 

policy for the transmontane cessions in the "Land Ordi

nance" of 1785. Among other features of this act the New 

England system of townships surveyed six miles s.quare was 
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included. Section sixteen of every to nship was reserved 

for the support of township schools (22, pp .l38-139 ). 

This enactment made no provision for government ot 

the region, but the famous Ordinance of 1787 did so. Its 

provisions structured a situation by which this nation was 

di sposed for an orderly expansion westward, new ·states 

joining in equal political status the old, so that the 

"clash of metropolis and colony" which sundered the mother 

empire did not happen here6 (1, vol. 1, pp . 510- 513) . 

The general land policies, and particularly the solu

tions with respect to land di sposal, were not, however, 

quickly, easily, or systematically established under 

either the Confederation or the Constitution. But how

ever that may be, liberal federal land grants in behal~ of 

educ~tion were not forgotten in the process of the fan

tastically prodigal grants made by Congress to road, canal 

and railroad enterprise during the nineteenth century. 

The provisions under which Ohio was admitted to the 

union in 1803 established the pattern for school land 

grants to states. Section sixteen in each township was 

6 The O~inance of 1787 has been called the most signifi
cant legislation, next to the Constitution of 1789, 
which has ever been enacted by Americans. The same has 
been said of the Fourteenth Amendment . 
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set aside to provide the state a fund for .common schools7 

(10, p.l8) . Congress had not , however, promulgated terms 

or a policy for the utilization of the lands thus granted . 

The need ror such terms shortly arose, and within the year 

Congress gave Ohio authority to lease the school lands, 

but lessees were not attracted {36, p.86), undoubtedly 

because of the competition from plentiful land available 

to ownership rather than to mere tenure. Consequently, 

but only after some twenty years, Congress responded to a 

plea from Ohio and in 1826 granted the state the right to 

sell the school lands, provided that: {1) the township 

involved should consent and (2) the proceeds be used for 

a school fund (40, vol. 4 , p . 79). 

The foregoing Congressional Acts for Ohio were re

peated for other states of the Old Northwest as they 

entered the Union. 

Thus, when Indiana was admitted in 1816, section six• 

teen in each township received under a grant to the 

7 The Act of 1848 making Oregon a territory first granted 
two sections in each township for school support {$, 
pp . 699,701). California was the first to be admitted 
as a state with this doubled bounty , while certain later 
states received a quadrupled benefit. Of the states ad
mitted since Ohio, only Texas, Maine , and est Virginia 
have received no section grants (13, p.239). 
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territory in 1806 was confirmed to the state for school 

support 1 and, as the case of Springrield Township v. uick 

shows, Congress had in 1828 permitted the sale of Indiana 

school land upon the same conditions as those given above 

for Ohio . 

The mode of dist;ributing proceeds from the sales of 

such lands gave rise to the Indiana case which reached the 

Supreme Court. The state legislature, acting under article 

8 of Indiana's new Constitution of 1851 had approved 

various school laws, particularly the acts of June 14, 
1852, and March 5 , 1855, in seeking to establish a con

solidated school fund. Against the legislature's efforts 

Springfield Township complained and asserted its "power 

and right to the exclusive controln of its school section 

and the proceeds , and charging that the legislature had 

undertaken: 

•••• to distribute generally over the state 
the proceeds of the 16th section of each township 
reserved by Congress to the inhabitants of the 
respective townships in which the sections are 
situated, for the use of schools therein••• (lll,
p.257) . 

The court's decision was to indicate that this state

ment of effect of the questioned legislation did not 

represent the whole truth. 

The towns-hip had initiated legal action by petition

ing the county court to enjoin the auditor, Quick, from 
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distributing school funds in aeco:rodanoe with the law ot 

1855. This law required that townships maintaining 

schools from the proceeds of their own school lands should 

not receive additional .funds, largely tax moneys ; until 

other schools were on a parity with them. The injunction 

was granted . The county officers then appealed to the 

state supreme court, and the lower court was reversed. 

Thereupon the township appealed to the Supreme Court ot the 

United States. 

In defense the state contended that the action of its 

county officials had in no way violated the terms of the 

Act of Congress making the grant . Moreover , argued the 

·state, it is: 

••• a well settled principle that the power of a 
State to levy taxes, to create a revenue for any 
specified object, is an incident of sovereignty, 
and only restricted by constitutional inhibitions; 
•••The Constitution of the State being silent as 
to the mode of distributing the common school fund, 
that burden was necessarily cast upon the legisla• 
ture. In the exercise ot .this necessary inci
dental power, that body directs that all the funds 
raised to constitute a. common school revenue be so 
distributed, taking into consideration the con
gressional township fund , as to insure an equality 
of educational facilities throughout the State •••• 
(111, p.259) 

In a brief decision, the Court sustained the Indiana 

legislation in question . 

Mr. Justice Catron wrote the opinion ot the Court, 

saying in part: 

•••The Acts of the Legislature equalize the 
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amount that shall be appropriated for the educa
tion of each scholar throughout the State, taking
into the estimate the moneys derived from the 
proceeds of the 16th section~ with the proviso , 
that the whole of the proceeds shall be expended 
in the township. If it be more than an equal
portion to each scholar elsewhere furnished by 
the state fund--still, the township has the bene
fit of the excess, but received nothing from the 
treasury; and if it be less, then the deficiency 
is made up. so as to equalize accordi ng to the 
general pr6vision. 

~,,,And our opinion is, th t expending the 
proceeds. of the 16th section for the exclusive 
use of schools "in the to mship" where the section 
exists, is a compliance with the legislation of 
Congress on the subject; nor is the state bound 
to provide any additional fund for a township re
ceiving the bounty of Congress, no matter to what 
extent other parts of the State are aupplied from 
the Treasury. 

The law is a perfectly just one; but if it 
ere otherwise, and the school fund was distributed 

partially, nevertheless those receividg the bounty 
from Congress have no right to call on this court 
to interfere with the power exercised by the State 
Legislature in laying and collecting taxes, and in 
appropriating them for educational purposes , at 
its discretion•••• (lll, p .259 - 260) 

Comment 

In a portion of the decision not quote.d the Court 

did, however, warn the legislature that i t would not ap

prove attempts through subterfuge to alter established 

procedures for the distribution of the funds. In issuing 

this warning the Court referred to the ease of Trustees 

for Vincennes University v. State of Indiana (116) which 

it had decided in 1852. That ease had arisen when the· 

legislature attempted to defeat, through legislative 
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artifice~ a trust based on land. This attempt the Court 

had refused to sanction because the act establishing the 

original trust was found to have established a contract. 

The decision in the present case , since the state 

was sustained, did not contain such explicit expression 

of the Court's reluctance to interfere with the education~ 

al policies or a state as appear in some later eases-

notably in eyer v. Nebraska where the action of the state 

in restricting the teaching of foreign languages was held 

invalid. 

For states enjoying the Congressional grants of 

school lands, the decision confirmed their right to with

hold additional funds derived from tax moneys and other 

sources from those schools benefiting directly from the 

grants, until such time as equality or educational oppor

tunity had been established in the state. Thus, a pos

sible disparity and complication was removed from the ad

ministration of consolidated funds for school support and 

equalization. The Indiana law sustained by the Court em• 

braces a fundamental concept in the school law of the 

states. For example, in Oregon today no district can re

ceive basic school support funds if its own local finances 

appear adequate "until and unless" all other d stricts in 

the state have attained a parity level (27, p .574 ). 
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ART . I - LEGISLATIVE DEPT . 
Sec , 8 • Powers of Congress
Cl, 3 - Regulate Commerce 

CORRESPONDENCE SCHOOLS I N INTEBSTATE CO .mRCE 

International Text-Book Co. v-.. Pigg 

217 U. S. 91, 30 S. Ct . 481 (1910) 

The Supreme Court of the United States held that com
munication or the transmission of intelligence and instruc
tion by mail , and contracts relating to the transportation
of such, is commerce among the states under the terms of 
the :federal Constitution, and is not to be unnecessarily
obstructed or encumbered by the states. 

The Court's opinion in this ease quotes r. Chief 

iustiee arshall's words f'rom his 1824 decision in Gib

bons v. Ogden (70} wherein he said: "Commerce, undoubt

edly, is traffic; but it is something more; it is inter

course." Although the great Chief Justice qualified this 

by using the word comme rcial with the word intercourse 

later in the same opinion, he nevertheless asserted an 
•. 

idea which , after a century of history, was to stand with 

the qualification stripped away by the Court;. 

Although determination of exactly what comprises 

interstate commerce in concrete cases remains troublesome, 

a commentator can now say: 

Today "commerce" in the sense of the Constitu
tion, and hence "interstate commerce" when it is 
carried on across State lines, covers every species 
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of movement of persons and things, whether for 
profit or not; every species of communication, 
every species of transmission of ·intelligence, 
whether for commercial purposes or otherwise; ••• 
(38, . pp.l20-121) 

This ease of International Text-Book Co . v. Pigg 

contributed substantially to the result just described, 

As in the "telegraph cases" which the Court cites here, 

and as in the "radio ease" (62) decided more than two 

decades later, techniques and processes unknown to the 

framers of the commerce clause were involved. 

Instruction by correspondence, the method used by the 

school concerned, may have appeared in earliest organized 

form in Germany in 1856. The method spread over England 

and the United States during the 1879's. ith the opening 

of the new University of Chicago in 1892 and the inclusion 

of a correspondence department as an integral part of the 

university, the correspondence instruction achieved a 

certain respectability (3, pp.9-30). 

Commercial correspondence schools shared in filling 

the demand for home study courses, and the publicity and 

salesmen uaeci by such schools popularized the method . 

The present ease arose consequent to the activity of 

the International Text - Book Co., a Pennsylvania corpora

tion which dealt in correspondence courses. In 1905, a 

salesman for the company secured from a r . Pigg, in Kan

sas, an agreement to pay the company $84 . 00 for a course 
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in commercial 1 w. After Mr. Pigg had failed to remit 

$79.60 of this principal, the company sued in a Topeka 

court to recover that amount and the interest due under 

the contract made for the course (83, pp.481- 482) , 

Mr , Pigg did not deny making the contract, nor that 

he owed the amount mentioned , but he did contend that "by 

reason ·of the company• s failure to comply with certain 

provisions of the statutes of Kansas, it was not entitled 

to maintain this .action in a court of Kansas . u (83, 

p,482) 'l'he refuge thus sought lay in a Kansas statute 

which required any corporation doing business in the state 

for profit to submit a detailed annual report of the con

dition of the corporation~ Failure to comply would bring 

forfeiture of the "right or authority"
~ 

to do business in. 

the state (83, p .483)~ 

The company maintained that its business was inter

state in nature, hence the state statute did not govern 

because its operation materially or directly burdened the 

business of the company (83, p.483). 

The Kansas supreme court affirmed the judgments of 

two lower state courts in favor of Mr. Pigg and in defense 

of the statute (83, p . 481) . The case was taken by the 

correspondence course company to the Supreme Court of th• 

United States. 

Mr. Justice Harlan delivered the opinion of the 
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Court~ saying in ~art: 

It is true that the business in which the 
International Text-Book Company is engaged is of 
a somewhat exceptional character, but, in our 
judgment, it was, in its essential character
istics , commerce among the states within the mean 
ing or the Constitution of the United States. It 
involved, as already suggested , regular and prac 
tically continuous intercourse between the Text
Book Company, located in Pennsylvania , and its 
scholars and agents in Kansas and other states. 
The intercourse was conducted by means of corres
pondence through the mails with such agents and 
scholars. While this mode of imparting and 
acquiring an education may not be sueh as is 
commonly adopted in this country, it is a lawful 
mode to accomplish the valuable purpose the 
parties have in view. More than that; this 
mode--looking at the contracts between the Text
Book Company and its schol rs--involved the 
transportation from the state where the school 
is located to the state in which the scholar re 
sides, o:f books , apparatus, and papers, userul or 
necessary in the particular course of study the 
scholar is pursuing, and in respect of which he 
is entitled, from time to time, by virtue of his 
contract, to inrormation and direction. Inter
course of that kind, betwe en parties in different 
states,--particularly when it is in execution of 
a valid contract between them--is as much inter
course in the constitutional sense, as intercourse 
by means of the telegraph,--'' a new species of 
commerce," to use the words of this court in 
Pensacola Teleg. Co. v. Western U. Teleg . Co. 96 
U. S. 1, 9, 24 L. ed. 708, 710. In the great case 
of Gibbons v. Ogden, 9 Wheat . l, 189, 6L. ed. 23,
68, this court, speaking by Chief Justice arshall 
said: "Commerce, undoubtedly, is traffic; but it 
is .something more; it is intercourse. tt Referring 
to the constitutional power of Congress to regu
late commerce among the states and with foreign 
countries this court said in the Pensacola case, 
just cited, that "it is not only the right, but 
the duty , ot Congress, to see to it that inter
course among the states and the transmission of 
intelligence are not obstructed or unnecessarily 
encumbered by state legislation." This principle 
has never been modified by any subsequent decision 
of this court •••• (83, PP ·484-485) 
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Comment 

Just how much effect the decision in the Text-Book Co . 

case had in freeing commerci 1 correspondence schools from 

encumbrances by the states is not clearly determined . The 

proliferation of correspondence school activity a decade 

later undoubtedly ensued from the circumstances which fol 

lowed World War I . any commercial correspondence 

schools continue to fill educational needs scarcely met 

by university extension services . Hence, the better cor

respondence schools are a v aluable adjunct to t he public 

school systems~ 

... 
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ART . I - LEGISLATIVE DEPT . 
Sec. 
Cl, 

8 
1 

- Powers of Congress 
- Taxation 

Cl . 3 - Regulation Co~erce 

L4J 

FEDERAL TAXATION OF STATE EDUCATION I NTERESTS - 1 

University of Illinois v. United States 

289 u. s~ 48 , 53 s . ct~ 509 (1933) 

4Jlhe Supreme Court of the United States held that al... 
though a state university may further state functions by
the use of imported scientific e quipment , and although our 
governmental system is federal or dual, the state is not 
rendered independent of federal power and the authority of 
Congress in the matter of foreign commerce and import 
duties . 

Under our Constitution the congressional power to levy 

taxes knows but one exception: exports from a state may 

not be taxed. There are, however, two qualifications: 

direct taxes must be based on apportionment in accoroanee 

with the census and indirect taxes must be uniform in 

geographical application. 

This power was established obviously and primarily to 

raise revenue, but early in the n tion's history, over the 

protests of strict-constructionists, a protective tarif.f 

was passed, and such legislation has existed during nearly 

the whole time since. In addition, Congress has used its 

taxing power to limit or to destroy the availability ot 

goods. For example, in 1902, a tax of ten cents a pound 
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was laid on all margarine colored to resemble butter, and 

in 1914 an earlier tax on smoking opium was raised to 300 

a pound (11, p .384). 

"The only checks upon the rat e of taxation are politi 

cal cheeks," and quite burdensome taxes can be imposed on 

ordinary sources if the fiscal need warrants . The Supreme 

Court has nevertheless held that some taxes which appear 

to be penalties rather than taxes are unconstitutional 

(11, pp.384-385) . The purposes for which Congress may 

levy taxes are therefore subject to challenge. 

Another question, one with which the Court has dealt 

periodically since the case of McCulloch v. Maryland in 

1819 (88) develops from our dual system. Since federal 

and state governments each possess the power of taxation, 

the question arises as to what extent one government may 

tax the other or affect the other by exercising the tax

ing power. In the 1824 case just cited, Mr. Chief 

Justice arshall established federal immunity from state 

taxation. Then, in 1871 in Collector v. Day (54) the 

Court ruled specifically that the salary of a state officer 

was not subject to federal income tax, and at the same 

time laid down a general rule that Congress may not impose 

a tax which impairs the sovereignty of the states. This 

general rule is regarded as still "retaining some 

vitality" although it has declined within the present 
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century (38, p.lOb) . 

Today the intergovernmental tax immunity doctrines. 

according to Professor Cushman, are much as follows : 

1 . The federal or S·tate government, together 
with its fun¢tions, property, instrumentalities 
and processes ... -anything reasonably regarded as 
an attribute o£ sovereignty--is absolutely im
mun-e from any tax levied. by the other govern
ment. 

2. However,. this immunitY" is limited in matters 
where a state engages in a business enterprise , 
in contrast to a function traditionally 
governmental in nature. 

3. Such immunity does not extend to per.sons who 
merely have business or other relations with 
the government, unless sueh persons ean show 
that to tax them is to impose a direct and 
substantial burden on the government itself 
(11 , pp . 377-378). 

The present ease , that of University of Illinois v. 

United States arose from the state•s contention that be-
; 

e.aus~ of the use o.f imported articles by one of its 

instrumentalities the .federal import dutias did not apply. 

In holding the contrary the Court pointed out that control 

o:f imports w.as not a traditional part of the sovereignty 

of a state within the Unit,ed Stat&s . 'lhe first of Profe.s 

sor Cushman's points just quoted received additional sub

stance thereby. His second point was likewise given in

creased substance by the Court in Allen v . Regents ,. <42) 
the case to be discussed following the present one . 

The Court describes the circumstances of the ehal~enge 
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made by Illinois in the following words: 

The University of Illinois imported scientific 
apparatus for use in one of its educational dep'ts . 
Customs duties were exacted at the rates prescribed 
by the Tariff Act of 1922, c . 356. 42 Stat . 858. 
The University paid under protest, insisting that 
an instrumentality of the state of Illinois, and 
discharging a governmental function it was entitled 
to import the articles duty free. At the hearing 
of the protest , the Cuotoms Court decided in favor 
of the Government (59 Treas . Dec . 747) and the 
Court of Customs and Patent Appeals affirmed the de
cision. (61 Treas • . Dec . 1334) (119, p . 509) 

Following th.is judgment by the Court of Customs and 

Patent Appeals the case was taken on certiorari to the 

Supreme Court • 

Mr . Chief Justice Hughes delivered the unanimous de

cision, .saying in part: 

The principles invoked by the petitioner, 
of the immunity of state instrumentalities from 
f'ederal taxation, has its inherent limitations ••• 
It is a principle implied from the necessity of 
maintaining our dual system of government •••• 
Springing from that necessity it does not extend 
beyond it . Protecting the functions of govern
ment in its proper province , the implication 
ceases when the boundary of that province is 
reached . The fact that the state in the perfor
mance of state functions may use imported rticlea 
does not mean that the importation is a function 
of the state government independent of federal 
power. The control of importation does not rest 
with the state but with the Congress . In inter
national relations and with respect to foreign 
intercourse and trade the people of the United 
States act through a single government with uni 
fied and adequate nation 1 power. There is thus 
no violation of the principle which petitioner 
invokes , for there is no encroachment of the 
po er of the state as no• exists with respect to 
the subject over hich the federal power has been 
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exerted. To permit the states and their instru
mentalities to import commodities for their own 
use, regardless of the requirements imposed by 
the Congress, would undermine, if not destroy, the 
single control which it w s one of the dominant 
purposes of the Constitution to create. It is 
for the Congress to decide to what extent, if at 
all , the states and their instrumentalities shall 
be relieved of the payment of duties on imported 
articles . 

The contention of the petitioner finds no 
support in the history of tariff acts or in depart 
mental practice . It is not necessary to review 
this practical construction. It is sufficient to 
say that only in recent years has any question 
been raised by state officials as t o the authority 
of Congress to impose duties upon their imports. 

In view of these conclusions, we find unneces
sary to consider the questions raised ith respect 
to the particular functions or the petitioner and 
its right to invoke t he principle £or which it 
contends •••• (ll9, pp . 510- 511) 

Comment 

By this decision the Court showed that the immunity of 

state instrumentalities from federal taxation, while im

plied from our dual system of government and made neces

sary in maintaining the system, does not extend beyong the 

requirements of such necessity. More specifically, al

t hough the University of Illinois was engaged in education, 

a function of states rather than of the federal govern

ment, this fact in no degree operated to limit the taxing 

power of Congress or to alter the exclusive control of the 

national government over commerce with foreign nations . 
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. 
In the next ease a state sought to include within the 

s cope of its educational function an enterprise more sus

t ained but less traditional than ·the importation of 

scientific apparatus . 
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ART. I - LEGISLATIVE DEPT. 
See. 8 - Pc;>wers o£ Congress 
Cl. l - Taxation 

FEDERAL TAXATION OF STATE EDUCAT I ONAL INTERESTS 2 

Allen v, Regents of University System of Georgia 

304 u~ sf 439, ,?8 s. ct. 980 {1938). 

The Supreme Court of the United States sustained a 
federal excise tax on admissions to athletic contests 
sponsored by a state agency 1n the guise of' a university,. 
notwithstanding that the net proceeds were· used. to .further 
the state ' s educational program. 

Five years after the cas-& of the Un1vers1ty o~ Il

linois v.. United States ( 119) was d.ecided, another state 

university appeared before the Court to argue the, question 

of inte~ rgovernmental tax immunity. Georgia university 

authoritie-s felt that because the proceeds trom athletic 

contests were used to further the state 'a prog~am of educa

tion, the federal excise tax on admissions unoonstitu

tionally burdened the state in fulfillment of its educa

tional functions •. 

The authorities took this view in the :face of Supreme 

Court decisions whieh held that when a ·state embarked upon 

a business not ordinarily a function of government the 

state .lost its tax immunity so far as that business was 

concerned . These decisions, several /of which are cited by 

the Court in the present opinion. dealt largely with cases 
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in which state·s had gone into the liquor business . In a 

case in 1905 the Court held the agents of South Carolina 

were subject to the federal liquor tax because the dis 

pensing or alcoholic beverages was not an ordinary function 

of government in 1787 {38, p.l07). In a similar Ohio ease 

in 1934 the rule established for South Carolina "was re• 

affirmed and applied to the liquor monopolies set up in a 

dozen or more states after the repeal of national pro• 

hibition . " (11, p • .377) 'fhe Georgia university authoritiea 

did not deny that their athletic contests constituted a 

business that would ordinarily be taxable, but they did 

appear to feel that because the athletic contests were ·a 

part of the state's educational program as well as one of 

its i ncome - producing sources, the Court might distingui·sh 

the enterprise from the l :lquor business and bold it within 

the state's area of tax immunity . The school authorities 

also made point of the burden imposed upon the state in 

being required to collect the federal excise tax•. 

The Regents of the Unive-rsity System of Georgia ac• 

cordingly refused to comply with the terms of the Revenue 

Acts of 1926 and 1932. Thereupon the Collector of In

ternal Revenue of Georgia sought to compel them to do so in 

the District Court, but his suit was dis.missed . The ease 

was twice reviewed by the Circuit Court of Appeals before. 

being taken to the s.upreme Court on a w:Pi t of certiorari 
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·' 

There, the opinion of a divided Court as delivered 

by t;•r . Justice Roberts. t. r. Justice Black and Mr. Justice 

Stone concurred; Mr. Justice Butler and Mr. Justice 

Mc Reynolds dissented. The majority opinion said, in part: 

••••For present purposes e assume the truth 
of th& following propositions put forward by the 
respondent: That it is a public instrumentality 
of the State government carrying out a part of 
the State 's program of public education; that 
public education is a governmental function; th t 
the holding of athletic contests is an integral 
part of the program of public education conducted 
by Georgia; that the means by hich the State 
carries out that program are for determination by 
the State authorities, and their determination is 
not subject to revie by any branch of the federal 
government; that a state activity does not cease 
to be gover~ental because it produces some in
come; that the tax is imposed directly on the 
State activity and directly burdens that activity; 
that the burden of collecting the tax is placed 
i mmediately on the State agency. The petitioner 
stoutly combats many of these propositions . We 
have no occasion to pass u pon their validity 
since, even if all are accepted , we think the tax 
was la fully imposed and the respondent was obli 
gated to collect, return and pay it to the 
United States ••••~he court then reviews in two 
paragraphs the size and extent of the business 
enterprise involved._7 

It is evident that these exhibition enter
prises are comparatively large and are the means 
of procuring substantial aid for the schools' 
programs of athletics and physical education. In 
final analysis the question we must decide is 
whether, by electing to support a governmental 
activity through the eonduct of a business com
parable in all essentials to those usually con
ducted by private owners, a state may withdraw 
the business from the field or federal taxation. 

When a state embarks in a business which 
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would normally be taxable . the fact that in so 
doing it is exercising a governmental power does 
not render the activity immune from federal taxa
tion. In South Carolina v. Unit~~d States , 199 
U. S. 437 , 26 S. Ct. 110, 50 L. Ed . 261, 4 Ann. 
C'aa. 737, it appeared that South Carolina had 
established dispensaries for the sale of liquor 
~nd prohibited sale 'Qy other than of'f'icial dis 
pensers.. It was held that the United States 
could require th~ dispensers to take licenses 
and pay license taxes under the internal .r~~li}nue 
laws applicabl~ to dealers in intoxicating liquors, 
and this notwithstanding the State had established 
the dispensary system in the valid exercise of her 
police powEtr-. In Ohio v, Helvering~ 292 u. s .. 
360, 54 S. Ct. 725, 78 L. Ed . 1307, it was shown 
that Ohio , in the exercise of the same power , had 
created a monopoly of the distributio.n and sale 
of intoxicating liquors through stores owned, 
managed, and contro·lled exclusive·ly by the State . 
It was sought to ~njoin the Commissioner of 
Internal Revenue and his subordinates from en
f orcing against the State , her officers, agents, 
and employees, penalties for the nonpayment of 
federal excises on the sale of liquor.,. Relief 
was denied and the views expressed in the South 
Carolina ease were reaffirmed . In Helvering v. 
Powers, 293 U. s . 214, 55 S. Ct. 171, 79 L. Ed. 
291 , the court found that Mas s achusetts, in the 
exercise of the police power;~. had appointed· a 
board of trustees to operate a str :o et railv;ay 
company's properties for a limited time. It was 
held that, though the trustees were state offi
cers, their salaries were subject to federal in
come tax because the State could not withdraw 
sources of revenue fpom the federal taxing power . .. 
by engaging in a business which want beyond usual 
governmental functions and to which., b7 reason of 
its nature, the federal taxing power would . 
normally extend. · 

The legislation considered in South Carolina 
v. United States, supra,. provided for a division 
of the profits of the dispensary system between 
the State treasury and c,itie.s and counties. Thus 
the enterprise contributed directly to the sus ... 
tenanee. of every governmental activity of the 
State . In the present instance. instead of 
covering the proceeds or J?rofits of the exhibitions 
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onto the State treasury , the plan 1n actual opera
tion appropriates these monies in ease of what 
the State deems its governmental obligation to 
support a system of public education. The differ
ence in method is not significant. The important
fact is that the State , in order to raise funds 
for public purposes, has embarked in a business 
having the incidents of similar enterprises usu
ally prosecuted for private gain. If it be eon
ceded that the education of its prospective 
citizens is an essential governmental function of 
Georgia, as necessary to the preservation of the 
State as is thu maintenance of its executive, 
legislative, and judicial branches,. it does not 
follow that if the State elects to provide the 
funds for any of these purposes by conducting a 
business , the application of the avails in aid of 
necessary governmental functions withdraws the 
business from the field of federal taxation. 

Under the test laid do n in Helvering v . 
Gerhardt, 304 U. S. 405, 58 S . Ot . 969, 82 L. Ed . 

, decided this day, however essential a system
Of public education to the existence of the State, 
the conduct of exhibitions for admissions paid by 
the public is not such a function of state 
government as to be free from the burden of non
discriminatory tax laid on all admissions to 
public exhibitions for which an admission fee is 
charged . 

The opinion in South Carolina v . United 
States, supra , at pages 454-457 , 26 S. Ct . 110, 
points out the destruction of the federal po er to 
tax which might result from a contrary decision. 

oreover the immunit7 implied from the dual 
sovereignty recognized by the Constitution does 
not extend to business enterprises conducted by 
the States for gain . As was said in South Carolina 
v. United States, supra, at page 457, 26 S. Ct . 
at page 115; "Looking, therefore , at the Consti 
tution in the light of the conditions surrounding 
at the time or its adoption, it is obvious that 
the framers , in gr nting full power over license 
taxes to the national government , meant that that 
power should be complete; and never thought that 
the states , by extending their .Luntt~.:..;s, could 
practically destroy it . n • • • • (42, pp . 980-981) 
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Comment 

This c ase , together with the preceding, shows that a 

state cannot expect rrom the Supreme Court any greater 

immunity .from federal taxation in non-traditional parts 

of its educational function than can be. expected for other 

.functions not ordinarily associated with state sovereign

ty. , Pleas for special consideration of education are 

profitably address-ed only to Congress.. It is there that 

the- taxing power is exercised•. 

Pleas were addressed to Congress and after sixteen 

years they were successful. On April 1, 1954, a release 

from the United States T:roeasuey Depart ment , Internal 
,. 

Revenue Service , cited Public Law .No . 324, approved 

March 31, 1954. The release included the following: 

The new law•••provides .for exemption from tax 
for admissions to athletic games and exhibitions, 
including wrestling and boxing matches between 
educational institutions provided they are held 
during the regular athletic season for the par•
ticular activity involved, and provided that the 
proceeds inure exclusively to the benefit of' the 
participating educational institutions. flowe-ver, 
admissions to post season game-s , such as bowl 
games, continue to be subject to tax. 

As a result o:f this legislation the Court will not 

need to look on state liquor stores and state college · 

football games from. an identical constitutional viewpoint. 
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ABT. l - LEGISLATIVE DEPT. 
Sec,. 10 - Powers Denied to the States 
Cl. 1 - Obligation of Contracts 

AMDT. 14 - RIGHTS OF CITIZENS 
See .. l - Due process of Law 

PUBLIC OFFICES - TEACHER TENURE , I 

Phelps v • Board or Educ at_ion 

3oo u. s . 319, 57::;. et .- ';· ,3, (19.37) 

The Supreme Court of the United States upheld a New 
Jersey statute· a nd school board action taken under it to 
reduce· all salaries of its employees, notw1 thstanding 
tenure· status, a s being no ·violation of any rights previ
ously grant&d by the legislature. The Court determined 
that the tenure status of teache-rs in New Jersey, although
in aspects cont ractual, was essentially statutory and 
hence subject to the will of the leg lature . 

In this case and tbe two i mmedia tely following, pub• 

lie school teachers contested actions of school author!.

ties as denial of cont ractual rights. Their contention 

rested ultimately upon t hat same constitutional point eon• 

eerning obligation of contraet.s as bad the decision in 

the Dartmo?th C·ollege case (117).. But hert&, or course , no 

corporate charter was involved~ The teacher-s., as occupants 

of public office, ins i sted that the terms under which they 

held such of'fiee had created r ights which the legislature 

could not impair. In two of the cas s the teachers were 

destined to disappointment in their contention, but in one 
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case the teachers' view was sustained. The difference in 

decision turned upon dit'ferences in the statutes with 

which the teachers were involved . These decisions have 

added very substantially to the case law on this point of 

~ontractual rights pertaining to public offices {38 , 

pp,340- 341) . 

Public offices do not establish a contractual obliga

tion , "whether as to tenure, salary, or duties, all of 

which remain , so far as the Constitution of the United 

States is concerned, subject to legislative modification 

or outright repeal." {38 , p . 340) Thus , under the Con

stitution, despite a contrary principle in common law, 

"there can be no such thing in this country as property in 

office . " (38, p.J40) However,•-and this s the view of 

the teachers--after services in public office "have once 

been rendered, there arises an implied contract that they 

shall be compensated at the rate which was in force at 

the time they were rendered," (38, pp.340-341) 

Tenure laws for teachers , and their retirement laws 

as well, have generally risen by a rationale somewhat simi

lar to that which brought the Civil Service into the 

political field . Teacher tenure laws have been justified, 

to~ t o reasons : (1} the welfare of the schools and 

(2) the welfare of the teacher as a person . 

Except for a single case decided more than a half a 
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century earlier the Phelps ease and the Brand ease appear 

to be the first in which public school teachers asserted 

contractual rights before the Supreme Court . The earlier 

e ase . Head v, Uni versity of :Missouri (77},. dec i ded in 1874 

resulted from dismissal after four years service of a 

professor-librarian who held a six-year contract, "sub

ject to law". The qualifying phrase · led the Court to 

hold the contract to be one which the proper authorities 

could terminate without the consent of the professor, 

The Phelps case was raised by a teacher of the West 

New York, New Jersey public schools who had achieved 

tenure status. The state had enact-ed a comprehensive 

school law in 1903 by which local school boards were em

powered to regulate the employment of school personnel and 

the "terms and tenure of such employment, promotion, and 

dismissal, salaries and their time and mode of payment , 

and to change and repeal such rules and regulations from 

time to time." In 1909 this general school law was modi

fied by legislation of which the following portion is 

relevant: 

••••The service of all teachers, principals , 
supervising principals of the public schools in any 
district of this state shall be during good beha
vior and efficiency, after the expiration of a 
period of employment of three consecutive years in 
that district, unless a shorter period is fixed by 
the employing board •••• No principal or teacher shall 
be dismissed. or subjected to reduction of salary in 
said school district except for inefficiency, i n
capacity, conduct unbecoming a teacher or other 
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just cause, and after a written charge ..... shall 
have been pre.ferred ••••.(99, p.~.84) 

In 1933, the New Jersey Legislature, alluding to the 

depressed economic conditions, passed an act enabling each 

school board "to, fix and deteno.ine ·salaries to be paid 

officers and employees" for the ensuing fiscal year, "not

wi tbstanding any such person be under tenure .. " The West 

New York school board availed itself of the .foregoing 

authorization and re s olved to reduce salaries of teachers 

and principals by a graded percentage o.f their existing 

salaries, and the salaries of clerks to a specified 

figure (99, p . 484) • 

Certain school personnel of the district appealed to 

the school authorities, first at the local level. then at 

the state level, requesting that the oroer be rescinded. 

An adverse decision by the State Board of Education caused 

the school employees to petition for certiorari from the 

Supreme Court of the. United States on the point of state 

violation .,of Article I, Sections 10 and 1 of the federal 

Constitution. The writ was issued, and after a hearing. 

the New Je~~ey Court of Errors and Appeals affirmed the 

action by the school boards upon the opinion of the 

Supreme Court of the United States (99, p . 484) . 

Mr. Justice Roberts reviews the above facta in 

r endering the opinion of the Court, which says in part: 
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The position of the appellants is that by 
virtue of the Act of 1909 three years of service 
under contract confer upon an employe of a 
school district a contractual status indefinite 
in duration which the legislature is powerless 
to alter or to authorize the board of education 
to alter. The Supreme Court holds that the Act 
of 1909 "established a legislative status for 
teachers, but we fail to see that it established . 
a contractual one that the Legislature may not 
modify•• • • The status of tenure teachers, while 
in one sense perhaps contractual , is in essence 
dependent on a statute , like that of the incumbent 
of a statutory office, which the Legislature at 
will mal abolish, or whose emoluments it may 
.change . ' 

This court is not bound by the decision of 
a state court as to the existence and terms of a 
cont ract, the obligation of which is asserted to 
be impaired, but wHere a statute is claimed to 
create a contractual right we give weight to the 
construction of the statute by the courts of the 
state . Here those courts have concurred in 
holQ.ing that the act of 1909 did not amount to a 
legislative contract with the teachers of the 
state and did not become a term of the contracts 
entered into with employees by boards of educa
tion. Unless these views are palpably erroneous 
we should accept them. 

It appears from a stipulation of facts sub
mitted in view of evidence that after a teacher 
has served in a school district under yearly 
contracts for three years it bas not been cus 
tomary to enter into further formal contracts 
with such teacher. From time to time, however , 
promotions were granted and salary raised for the 
ensuing year by action of the board. In the case 
of many of the appellants there h ve been several 
such increases in s alary. 

Although after the expiration of the first 
three years of service the employe continued in 
his then position and at his then compensation 
unless and until promoted or given an increase in 
salary for a succeeding year, e find nothing in 
the record to indicate that the board was bound 
by contract with the teacher for more than the 
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current year! The employe assumed no binding . 
obligation to remain in service beyond that t~rm. 
Although the act of 1909 prohibited t he board, a 
cr&ature of the state, from reducing the teacher's 
salary or discharging him without cause, we agree 
with the courts below that this was but a regula
tion of the conduct of the board and not a term 
of a continuing contract of indefinite duration 
with the individual teacher. 

The :resolution of June 23, 1933, grouped the 
existing salaries paid by the board into six 
classes the lowest of which comprised salaries 
ranging between $1200 and 1999; and the hi.ghest . 
included salaries ranging between 4000 and , 5600. 
The reduction in the lowest class for the coming 
year was 10 percent; that in highest class 15 
percent . Salaries in the intermediate classes 
were reduced 11, 12, 13 and 14 percent . It re
sulted that in some instances a te acher receiving 
the lowest salary in a given bracket would have 
his compensation reduced to a figure lower than 
the reduced compensation of one receiving the 
highest salary in the next lower bracket. From 
this circumstance it is argued tha t the board's 
action arbitrarily discriminated between the em
ployes and so denied them the equal protection of 
the laws guaranteed by the Fourteenth Amendment . 

We think it was reasonable and proper that 
the teachers employed by the board should be 
divided into classes for the application of the 
percentage reduction. All in a given class were 
treated alike. Incidental individual inequality 
resulting in some instances from the operation of 
the plan does not condemn it as an unreasonable 
or arbitrary method of dealing with the problem 
of general salary reductions or deny the equality 
guaranteed by the Fourteenth Amendment •••• (99, 
pp .484-485) 

Comment 

Here the Court determined that under the relevant 

statutes of New Jersey the. tenure status of the teachers 

in the state was essentially statutory, and not in the 
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and not in the nature of a contractual relationship. 

A year later, however, after hearing a comparable 

case in Indiana ex rel. Anderson v_. Brand, (82) the 

Court decided t hat under the tenure statute existing in 

that state a teacher held a valid contract which eould 

not be impaired by termination of employment. This 

ease follows. 



ART. I - LEGISLATIVE DEPT. 
Sec. 10 - Powers Denied to the States 
C1. 1 - Obligation of Contracts 

C1J 

PUBLIC OFFICES - TEACHER TE~~RE , II 

Indiana ex rel. Anderson v. Brand 

303 U. S. 95, 58 S. Ct. 43 (1938) 

The Supreme Court of the United States held that a 
dismissed teacher had a valid contract which under Arti
cle ! 7 section 10 of the federal Constitution the Indiana 
Legislature could not impair b y repealing the tenu~ law 
which had applied to the school where the teacher was 
formerly employed. 

A comparison of this ease with the one preceding 

demonstrates the difi'iculty of determining in abstract 

fashion or in advance which legislation will afford 

rigbt.s merely statutory and subject to unilateral modifi

cation., or which will result in the creation of rights 

that are -contractual.. As the Court said here, "a legisla

tive enactment may contain provisions which., when ac

cepted as a basis of action by individuals., become con

tracts between them and the State and 1 ts subdivision 

within the protection of Article I, Section 10" of the 

federal Constitution•. 

The background on the case is included within the de

cision .. 

Mr. Justice Roberta spoke for the Court, ,saying in 
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part: 

The petitioner sought a writ of mandate to 
compel the respondent to continue her in employ
ment as a public school teacher. Her complaint 
alleged t hat as a duly licensed teacher she 
entered into a contract in September, 1924, to 
teach in the township schools and, pursuant to 
successive contracts, taught continuously to and 
including the school year 1932-33; that her con
tract i'or the school years 1931•32 and 1932· 3.3· 
contained this clause: "It is further agreed by 
the contracting parties that all of the provi
sions of the Teachers' Tenure Law, approved 
March 8, 1927, shall be in full foFee and effect 
in this contract"; and that by force of that act 
she had a contract, indefinite in duration, 
which could be canceled by the respondent only in 
the manner and for the causes specified in the 
act . She c harged that in July, 1933, the 
res pondent notified her he proposed to cancel her 
contra.ct for cause; that# after a hearing, he ad
hered to his decision and the county superintendent 
ai'firmed his action; that despite what occurred 
in July , 1933, the petition~r was permitted to 
teach during the school year 1933-34, and the re
spondent was presently threat.ening to terminate 
her employment at the end of that year. The 
complaint alleged the termination of her employ• 

nt would be a breach of her contract with the 
"School corporation. 

The respondent demurred on the grounds that 
•••• (2) the Teachers ' Tenure Law, Acts Ind . 1927, 
C. 97, had been repealed in r-espect to teachers 
i .n township schools . The demurrer was sustained 
and the petitioner appealed to the state Supreme 
Court which affirmed the judgment . The court ..... . . 
held that the repeal did not deprive the petitioner 
of a vested property right and did not impair her 
contract within the meaning of the Constitution .. 
In its original opinion the court said: "the re
latrix contend.s ... . . that ~· having become a permanent 
teacher under the Teachers' Tenure Law before the 
amendment, she had vested property right in her 
indefinite contract, which may not be impaired 
under the Constitution . The question is whether, 
under the tenure law, there is a grant whic,h· cannot 
l awfully be i mpai red by a repeal of the statute . " • •• • 

http:contra.ct
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The court below holds that in Indiana teach
ers' contracts are made but for one year; that the 
law grants a privilege to one who has taught five 
years and signed a new contract to continue in em
ployment under given conditions; that the statute 
is directed merely to the exercise of their powers 
by the school authorities and the policies therein 
expressed may be altered at the will of the Legis 
lature; that in enacting laws for the government
of public schools, the Legislature exerc i ses a 
function of sovereignty and the power to control 
public policy in respect of their management and 
operation cannot be contracted away by one legis
lature as to create a permanent public policy un
changeable by succeeding Legislatures. In the 
laternative the court declares that if the rela
tionship be cons i dered as controlled by the rules 
of private contract the provision for re-employment 
from year to year is unenforceable for want of 
mutuality. 

As id most eases brought to this court under 
the contract clause of the Constitution, the ques 
tion is as to the nature of the contract and not 
as to the construction of the law which is supposed 
to impair it . The principal function of a legisla
tive body is not to make contracts but to make laws 
which declare the policy of the state and are sub
ject to repeal when a subsequent Legislature shall 
determine to alter that policy. Nevertheless , it 
is established that a legislative enactment may 
contain provisions which, when accepted as the basis 
of action by individuals, become contracts between 
them and the State or its subdivisions within the 
protection of article 1, Sec. 10. If the people's 
representatives deem it in the public interest 
they may adopt a policy of contracting in respect
of public business for a term longer than the life 
of the current session of the Legislature. This 
the petitioner claims has been done with respect 
to permanent teachers . The Supreme Court has de
cided, however , that it is the state's policy not 
to bind school corporations by contract for more 
than one year. 

In 1927 the State adopted the Teachers ' Tenure 
Law under which the present controversy arises. By 
this act it was provided that a teacher who has 
served under contract for tive or more consecutive 
years , and thereafter enters into a contract for 
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further service with the school corporation ~ shall 
become a permanent teacher and the contract, upon 
the expiration of its stated tern. , shall be deemed 
to continue in effe ct for an indefinite period, 
shall be known as an indefinite contract, and 
shall remain in force unless succeeded by a new 
contract or canceled as provided in the act . The 
corporation may cancel the contract, after notice 
and hearing, for incompetency, i nsubordination, 
neglect of duty , i mmorality, justifiable decrease 
in the number of teaching positions~ or other good 
or just cause , but not for political or personal 
reasons . The teacher may not cancel the contract 
during the school term nor for a period of 30 days 
previous to the beginning of any term {unless by 
mutual agreement) and may cancel only upon 5 days' 
notice . 

By an amendatory act of 1933 township school 
corporations were omitted from the provisions of 
the act of 1927 . The court below construed this 
act as repealing the act of 1927 so far as town
ship schools and teachers are concerned and as 
leaving the respondent free to terminate the pe
titioner's employment . But we are of the opinion 
that the petitioner had a valid contract with the 
respondent ~ the obligation of which would be im
paired by the termination of her employment . 

here the claim is that the state ' s policy 
embodied in a statute is to bind its instrumentali 
ties by contract ~. the cardinal inquiry is as to 
the terms of the statute suppos d to have created 
such a contract . The State long prior to the 
adoption of written contracts between teachers and 
school corporations , specified certain subjects 
with which such contracts must deal , and required
that thay be made a matter of public record . 
These were annual contracts , covering a single 
school term. The act of 1927 announced a new 
policy th t a teacher who had served for 5 years 
under successive contracts, upon the execution of 
another was to become a permanent teacher and the 
last contract was to be i ndefinite as to duration 
and terminable by either party only upon compli 
ance with the conditions set out in the statute . 
The policy which induced the legislation evidently 
was that the teacher should have protection 
ag inst the exercise of the right which would 
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othe:rwise inhere in the emplo-yer,. of terminating 
the e mployment at the end of a.ny school term 
without assigned reasons and solely at the em
ployer 's pleasure . The state courts in earlier 
cases so declared. 

Until its decision in the present .case the 
Supreme Court of the State had uniformly held that 
the teacher's right to continued employment by 
virtue of the i ndefinite contract cre·ated pursuant 
to the act was contractual. 

In School ity of Elwood v. State Ex Rel . 
Griffin et all 203 Ind . 626, at page 634, 180 
N. E. 471 ,. 474-, 81 A. L. R. 1027, it was said: 
11 the position of a teacher in the public schools 
is not a public office, but an employment by 
contract between the teacher and the school cor
poration. The relation remains contractual aft-er 
the teacher has , under the provisions of the 
Teachers ' Tenure Law, become a permanent teacher-
but the terms and conditions of the contract are 
thru•eafter governed primarily by the statute." 

The respondent urges that every contract is 
subject to the police power and that in repealing 
the Teachers• Tenure Act the Legislature validly 
exercised that reserved power of the State . The 
sufficient answer is found i.n the ' statute. By 
Section 2 of the act of 1927 power is given to the 
school corporation to cancel a teacher's indefinite 
contract for incompetency, insubordination {which 
is to be deemed to mean willful refusal to obey 
the .school laws of the State or reasonable rules 
prescribed by the employer}, neglect of duty , 
immorality, justifiable decrease in the number 
of teaching positions , or other good and just cause . 
The permissible reasons for cancellation cover 
every conceivable basis for such action growing 
out of a def :teient performance of the oblig_ations 
undertaken by the teacher, and diminution of the 
school requirements. Although the causes specified 
constitute in themselves just and reasonable 
grounds for the termination of any ordinary con• 
tract of employment, to preclude the assumption 
that a.ny other valid ground was excluded by the 
enumeration, the Legislature added that the rela
tion might be terminated for any other good and 
just eause. Thus in the declaration of the state's 
policy, ample reservations in aid of the efficient 



ad 1nietrat1on ot- the a ~ eho l a;rate •ere made . 
i'be express proh1b1t!ona are that tbe -contract 
shall not be ce.neeled tor pol!t1cal or p r -aona.l 
reasons . e d-o not tbtnk the o.sse"ed oh nge of 
pol1oy v!denced b;r the r•p«utl o~ the statute 1e 
that school btiards may be a.t liberty to cancel s 
t.acber*s cont-ract tor political t'$asona.. e do 
not understand the reapon.den.t. ao to contend . 
nx mo·st that ca·n be said for h1s pcnt1;tio !.s 
that. by tbe r&peal, town•b1p sehocl eorporat1oas 
were again put UPG4 tbe baste ot «nnual eon
tracts , rent~:wable at 'th• pleasure of tbe board. 
It 1s signlfieact that- the act of 193) lett the 
syst' or permanent 'teache·l-s· and indefinite con
tracts untouched as rea cts s-ehool corporations 
in eitiea and town• ot t e State . lt. 1a not oon

. teruied . nor- can it be thought , t.hat th Legtala• 
ture or 1933 d•tena1ned tbat !t w s s~ 1 at pub
lic policy tcw achoo-l districts in elti&a and 
towns to termtnate the 4lUDPlOyment of te· Onera ot 
5 or moro yeare• experi.~nce for polit!~al ()]!II 

peP$onal reaaon-. &nd to pem1 t c.a.n.eellat1onw tor 
the same rea.aons, 111 townshi s . 

Our ee1a1ons recognlze that ever7 coatraet 
s made subject to the 1mpl1ed condition th t 

1t fulfill ent ay be truatrated by proper 
exe cis Gr the pol1c·e ponr but have :re &ted
ly said that. ln order to bave this e.ttact. the 
exel'Oiee o~ the po•er must be tor a:n. end b!ch 
!s 1n tact public an.d the means aaopted must be 
ree.aonably adapted tG that end, and the Supreme
Court ot Indiana baa taken tbe same vie~ 1n 
reapeet of legislation 1mpa:tr1ng the obligation
of th& oontract ot a tate 1natrumentality. The 
causes of cao.cell t1on provided 1n the act ot' 
1927 nd the re~ention or ·th& ystem at 1ndef1n1te 
contr eta in all municipalities e.xeept township 
by the act ot 19)3 aro persua 1ve that the repeal
of. the &arl1er act by the 1 te·r as not. an enter• 
cise or the, police power tor the attaf. ent or 
ends to which 1ts e:xer-ct•e ay properly be d1rected . 

· Aa the court below b a not passed upc>n on• 
ot: the grounds of demurrer wbicb apPears to in
volve no ted•r l question, and y p:rea nt 
defense still op&n to the respond nt. we reverse 
the judg:n nt and remand the cause tor further 

•. 
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proceedings not inconsistent with this opinion•••• 
{82, PP ·444-450) 
Mr. Justice Black did not agree . His dissent , much 

reduced here , included the following: 

In my opinion this reversal unconstitutionally 
limits the right of Indiana to control Indiana 's 
public school system•••• 

I cannot agree that the constitutional pro 
hibitions against i mpairment of contracts was in
tended to--or does --transfer in part the deter
mination of the educational policy of Indiana 
from the legislature of that state to this Court. 

Indiana, in harmony with our national tradi
tion, seeks to work out a school system, offering 
education to all , as "essential to the preserva
tion of free government ." That great function of 
an advancing society has heretofore been exercised 
by the states. I find no constitutional authority 
for this Court to appropriate that power. Indi 
ana 's highest court has said that the State did 
not, and has strongly indicated that the Le~isla
ture could not , make contracts with a few c~tlzens, 
that would take away from all the citizens, the 
continuing power to alter the educational policy 
for the best interests of Indiana school children•••• 

•••• I cannot agree to the majority decision 
•••• (82, PP•450, 450-455) 

Comment 

Tha majority opinion in this case should not be con

strued as limiting a contrary decision in the case of 

Phelps v. Board of Education (99) a year earlier. Rather , 

any seeming difference reflects but an actual difference 

in the tenure laws of the two states involved. 

Not to be overlooked is the Court's deference to the 

traditions and practice of teache ployment in the two 
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states, particular point being made of the practice devel

oped through law over the years in Indiana. For, unlike 

the New Jersey legislation involved in the Phelps ease. 

the Indiana Statute considered here had established a con

tract in the legal sense. 

Another difference, but one on which the Court would 

hardly be expected to speak, may also be noted. In the 

Pheles case (99) the complaining school employees were not 

threatened with dismissal, but only with a reduction in 

salary such as came to many others in and out of public 

employment during those years of economic depression. In 

the Brand case, however, .the teacher was being threatened 

with loss of position in addition to loss of an estab

lished tenure status by later legislation. Statutes aside, 

it would seem that a qualified teacher1 s right to continue 

in employment is creater tha.n is a fixed position on a 

s alary schedule. 

To teachers and legislatures in general the critical 

point made by the Court in the Brand case was that while 

the laws made by legislatures are ordinarily subject to 

amendment or repeal they may "contain prov i sions which. 

when accepted as the basis of action by individuals, be

come contracts between them and the state." 
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ART . I - LEGISLATIVE DEPT . 
Sec. 10 - Powers Denied to the States 
Cl . 1 - Obligation of Contracts 

AMDT . 14 - RIGHTS OF CITIZENS 
Sec . 1 - Due Process of Law 

C8J 

PUBLIC OFFICES - TEACHER RETIREMENT 

Dodge v~ Board of Education of Chicaso 

3o2 u. s . 74, 58 s . ct. 98 (1937) 

The Supreme Court of the United States held that an 
Illinois sta tute which reduced the payments to retired 
teachers under previous legislation did not violate the 
contract clause of the federal Constitution, because the 
relationship established under the earlier legislation 
had been intended only as a statutory implementation of 
policy. 

As in the two cases preceding, the question here arose 

in a time of economi c depression and was the response of 

t e achers to similar efforts by a legislature at coping 

with the problems of a reduced s t ate income . The case in

volved a "retirement plan" that more accurately mi ght be 

called "a pension plan", since it was o:r the noncontribu

tory type with payments made wholly from public funds . 

This noncontributory Illinois plan, known as the 

Miller Law, had been put into effect by legislation and 

amendments dating from 1926. Then, in 1935 , a further 

amendment lowered the maximum retirement age and reduced 

the annuities to amounts that in some cases were but 
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one-third of those previously paid, Moreover, the reduced 

annuities applied not only to teachers sub~equently re

tired, but to those previously retired as well. The 

teachers contended of this recent amendment to the Miller 

Law that it "impairs the obligation of contracts in con

travention of Article I, Section 10, of the Constitution 

of the United States 11 
, and that it deprived them of "a 

vested right without due process, contrary to the Four

teenth Amendment . " (58 , p . 98) The Illinois Supreme Court 

found that a statutory, not a contractual, relationship 

had been established by the la' cited and the teachers• 

action was dismissed. Thereupon, the teachers took their 

case to the Supreme Court of the United States on appeal . 

r. Justice Roberts wrote the opinion of the Court , 

saying in part: 

In determining whether a law tenders a con• 
tract to a citizen, it is of first im~ortance to 
examine the language of the statute... If it pro
vides for the execution of a written contract on 
behalf of the state, the case for an obligation 
binding upon the state is .clear. Equally clear 
is the case where a statute confirms a settlement 
of d sputed rights and · defines its terms . On 
the other hand , an act merely fixing salaries of 
officers creates no contract in their favor, and 
the compensation named may be altered at the will 
of the Legislature . This is true also of an ·act 
fixing the term of tenure of a public officer or 
an employee of a state agency . The preseumption 
is that such a law is not intended to create a 
private contractual or vested rights, but merely
declares a policy to be pursued until the Legis 
lature shall ordain otherwise . He who asserts 
the creation of a contract with the state in such 
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" a case has the burden of overcoming the presumption. 
If, upon a construction of the statute, it is 
found that the payments are gratuities, involving 
no agreement of the parties, the grant of them 
creates no vested right. 

The Supreme Court of Illinois concluded that 
neither the language of the Miller Law ; nor the 
circumstances of 1ts adoption, evinced an intent 
on the part of the Legislature to create a binding 
contract with the teachers of the state. While we 
are required to reach an independent judgment as 
to the existence and nature of the alleged con• 
tract, we give great weight to the views of the 
highest court of the state touching these matters. 

The Miller Law is entitled, "An Act to provide 
for the compulsory and voluntary retirement of 
teachers, ••• and for the payment of retirement an
nuities." •••The relevant worda of section 1 are: 
"In every city in this State ••• t he board of educa
tion of such city shall retire from active service 
••• all teachers (of a given age)." Section 2 pro
vides: "Each person so ret l red ••• shall be paid 
the sum of fifteen hundred dollars ($1500.00) annu
ally and for life from the date of such ret i rement." 
Section 3 provides that persons 65 years of a ge or 
over "shall upon their own requeat be retired ••• 
and thereafter be paid annuities for life." ' Appel~ 
lants admit that this is not the normal language of 
a contract, but rely on the circumstance that they, 
as teachers, especially those who voluntarily re
tired to do so, rightly understood the state was 
pledging its faith that it would not recede from 
the uffsr held out to them by the statute as an 
i nducement to become teachers and to retire, and 
that the use of the term "annuities" rather than 
"pensions" was intended as a further assurance of 
a vested contractual right. 

The Supreme Court answered this contention 
by referring to the fact that for years prior to 
t he adoption of the Miller Law, and by a uniform 
course of decision, i t had held that acts indis
tinguishable from the Miller Law, establ i shing 
simi lar benefit systems, did not create contracts 
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or vested right$, and that the state was free to 
alter, amend , and repeal such laws, even though 
the effect of its action was to deprive the pen
sioner or annuitant, for the future, of benefits 
then enjoyed. The eases to which the court refers 
so decide . 

The court further held that the Legislature 
presumably had the doctrine of these eases in 
mind when it adopted the act now under review, and 
that the appellants should have known that no dis
tinction was intended between the rights conferred 
on them and those adjudicated under like laws 
with respect to other retire~·. civil servants. e 
cannot say that this was error. 

The appellants urge that the Miller Law, 
contrary to moat of the acts that preceded it, 
omitted to use the word "pension" and instead 
used the word nannuity", a choice of terminology 
baaed on contract rather than on gift, and imply
ing a consideration received as well as offered . 
The state Supreme Court (364 Ill . 547, 5 N. E. 
(2nd) 84, 88) answered the contention by saying: 
" e are unable to see the distinction. The plan
of payment is the same, and the use of the term 
'annuity' instead of 'pension•--which is but an 
annuity--does not seem to us to result in the 
distinction for which counsel for appellants 
contend." 

We are ot the same opinion, particularly as 
an examination of the Illinois statutes indicates 
that, in acts dealing with the subject, the Le~is 
lature has apparently used the terms "pensions' , 
"benefits", and "annuities" interchangeably as 
having the same connotation. The judgment is 
affirmed . 

Comment 

The foregoing decision reiterates a recognized dis 

tinction between a pension system supported wholly by 

public funds and a retirement plan supported through joint 
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contributions by both the state and t ne public employee. 

A commentator on this point and this decision has said: 

••••That pensions are gratuities which 
may be reduced or abolished is an accepted prin
ciple. It does not follow that all annuities 
baaed upon joint contributions of employee and 
employer are contracts which the state may not 
modify . On this score there is a difference of 
opinion among the courts, especially in the 
older cases. The modern view has been that a 
joint-contributory retirement system creates 
for its members a vested right which cannot be 
impaired by the legislature or by the retire
ment board in its by-laws, at least after a 
member has retired •••• (31, p.204) 

The same commentator, writing in 1950, notes that New 

York alone among the states has enacted a constitutional 

provision specifying that "all retirement bene.fits pro

vided in part ' by public funds create a contractual rela

tion between the members and the state" which the legis

lature is forbidden to impair (31, p .204). 

The reasons why particip nts in retirement plans in 

other states h ve not insisted upon language so explicit 

as to remove all doubt that a contractual relationship is 

intended can only be conjectured. Possibly one reason is 

that those who have lobbied for retirement laws or as

sisted in the drafting of them were not aware of the dis

tinctions which courts might make from the language. 

A meeting of some fifty college-level teachers who 

were discussing proposed changes in a joint-contributory 

type of retirement plan indicated that the question of 
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statutory versus contractual rights in application to the 

plan had occurred to few if any of them. Thereafter, 

while the . distinction was being discussed , an attitude 

expressed by several of the teachers reflects another pos 

sible reason why the language of retirement provisions. i n 

most states remains less explicit than in New York. It 

was suggested that the greater practical wisdom lay in 

reliance upon "adequate" statutory rights ; that insistence 

upon contractual rights might provoke from the legisla

ture and the public an antagonism which might prove 

damaging to the existing position ~ 
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Summary, Chapter II 

Answers by the Supreme Court of the United States to 

questions of state and federal position and functions 

touching on education. 

Yes No 
a. rxTr-T ~1_7 Dartmouth College Case, (1819). Was a 

charter granted a private school a contract 
which the legislature of New Hampshire 
could not at ill revoke ? 

b. ( ) (X) ~2 7 Springfield Townshir v. Quick, (1859).
Must a state apportionunds to schools re
ceiving aid from a fede~al land grant while 
other schools in the state are below parity 
with them? 

a. (X) ( ) ~3 7 International Text Book Co. v. Pigg, 
(r910). Is transmi ssion of instruction by 
correspondence interstate commerce and hence 
b~ond state interference ? 

e.. (X) ( ) L4: Universit of Illinois v. Unite.d States, 
( 93 • Mus a s ate, under our ua sys
tem of government, pay duty on scientific 
equipment imported for educational purposes? 

a. (X) ( ) ~5~ Allen v. Regents , (1938 ). Must a state 
pay the federal excise tax on admissions to 
athletic contests even though the proceeds 
are denoted to education? 

b. ( ) (X) ;-6_7 Phel~s v. Board of Education , (1937).
-Was Newerseyis action in reducing s alaries 

of teachers on tenure an impairment of con
tract? 

b. {X) ( ) ~7 7 Indiana ex rel. Anderson v. Brand, 
(r938). •as Indiana's action in repealing 
the tenure law under hich a dismissed teach
er had held a contract an impairment of con
tract? 

b. ( ) (X) ~8_7 Dodfe v. Board of Education, (1937). 
as an 111nois statute which reduced the 

payments to retired teachers under a pension 
plan supported wholly by public funds an 
impairment of contract? 

ADJUSTED SCORE : 

a. -Federal Supremacy asserted • . • ~l_7~3_7~_7~5_7. 4 
b. -State Action upheld ••••••••• ~2_7~6_7~8_7•••••• 3 

-Citizen upheld •••••••••••••• ~7_7•••••••••••••••• 1 
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CHAPTER III 

QUESTI ONS ON RELIGION AND !fiRE,-' JM OF SPEECH 

The Bill of Rights 

"Bills of Rights are for the most part reactions 

against evils of the past rather than promises for the · 

future . " (34, p . 387 ) ~any of our forefathers in the 

states of the new nation could recall from bitter personal 

experience the memory of c i vil ri ghts denied them. More

over. they could review the record of struggles over such 

rights scattered through two centuries of English govern• 

mental practice . Yet the framers of the Constitution 

gave little thought to a bill of rights . Late in the 

convention it was suggested that a bill of rights "would 

give great quiet to the people', (14, vol . 2, p . 587 ) but 

a motion to appoint a committee to prepare such a bill 

was defeated on the grounds that it was unnecessary and 

impracticable. " Vfuo", the influential delegate, ilson, 

once wanted to know, '' will be bold enough to undertakS' to 

enumerate all the rights of the people?" (14, vol . 3, 

p. l44) . It was no doubt pointed out at the Convention that 

scattered clauses already i ncluded in the Constitution safe

guarded certain individual liberties . 

Subsequently. in the Federalist, Alexander Hamilton 

I 
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continued the discussion in a vein approa.ehi.ng sophistry. 

He pointed out that the Constitution was not a reserva

tion of rights in a compact with a prince but was a 

sovereign act of " VIE , THE PEOPLEn , done on purpose to 

"secure the blessings of liberty to ourselves and our 

posterity." This, Hamilton maintained , was a "better 

reeognition of popular rights , than volumes of thos·e 

aphorisms whi ch make the principal figure in several of 

our State bills of rights, and which would sound much 

better in a treatise of ethics than in a constitution of 

government ." (19, p . 536) 

nevertheless , at the insistence of certain of the 

rati!'ying states, the first Congress under the Constitu

tion submitted twelve amendments to the states . Ten of 

these were ratified and thus incorporated into the Con

stitution (38, p.39n). The first eight are commonly 

called the Bill of Rights . They were based, whether taken 

in the historical or the rhetorical context, upon the 

attitude that government was the enemy of freedom. It 

was against government and government alone that these 

safeguards were int-erposed.. Only the central (national) 

government was limited thereby. This is made manifest in 

the First Amendment by the inclusion of the word Congress . 

Although the· remaining amendments composing the Bill of 

Rights are rendered less specific by the omission of this 

http:approa.ehi.ng
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word, the·re is no reason to doubt the histo·rical evidence 

that their framers intended that they be interposed just 

as exclusively against usurpation of traditional liberties 

by the Congress alone . The omission did make it possible

to argue that these guarantees were restrictions on 

states as well as on the central government . Chief Jus

tice John Marshall was therefore enabled to put an end to 

the controversy for a time in the last decision he handed 

down. He said,. in the caae of Barron v . Baltimore in 

1833: "These. amendments CThe Bill of Bighty contain no 

expr$ss1on indicating an intention to apply them to state 

governments ~ This ·court c annot so app·ly them." (44> 
Thereafter, for a century, in case of religion at 

least, "Congress had little opportunity and less inclina• 

tion to violate the Flrst Amendment , and what the state.s 

did by way of dealing w.ith religious matters was their own 

business so far as the federal Constitution as concerned." 

(11, p.l,32) Thus, there were few Supreme Court decisions 

dealing with religion until after World War I. The uMor

mon cases" in the last quarter of the nineteenth centucy 

afford an exception. In one of these, Reynolds v. Uni te'd 

States ( 105) • the, Court held that the religious liberty 

guaranteed by the First Amendment does not include the 

right to commit immoral or criminal acts, i.eo polygamy , 

even though such acts are ~anctioned by religious doctrine. 
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Another~ earlier exception was the Girard College Case 

(120) which is discussed in this chapter. 

The Fourteenth Amendment and the Bill of Rights 

Following the Civil War a possibility that the guaran

tees of the Bill of Rights might be extended to the states 

by the final sentence of Se-ction 1 of the Fourteenth 

Amendment became the subject of bitter controversy (llt 

p.41) and 24, pp.730-731). The sentence follows: 

No state shall make or enforce any la which 
shall abridge the privileges or immunities of 
~itizens of the United States; nor shall ' any 
state deprive any person of life~ liberty, or 
property, without due process of l aw;. nor deny 
to any person within its jurisdiction the equal
protection of the laws. 

Many persons understood this as intending that the 

"privileges and immunities" mentioned were those s pecified 

by the first eight amendments , and that the Supreme Court 

would hold any state interference with them to be in 

violation of the Fourteenth Amendment. However, many 

decades were to elap.se before the court was to be per

suaded to this vie,w. For , from. the Slaughterhouse cases 

in 1873 (110) until the present , the Court has resisted 

making express equation of ill_ the civil liberties in the 

Bill of Rights with the "privileges and immunities of 

· citizens of the United States . " Since · the 1930•s the 

number of liberties which have been so equated has been 
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increased by certain decisions . Notable among such de

cisions are those in "education cases" to be described 

hereafter.. 

Likewise, those who expected that the clause--"nor 

shall any state deprive any person of life, liberty, or 

property, without due process of the law"--would be ac~ 

cepted by the Court as including the civil liberties 

covered in the Bill o~ Bights were also destined to wait 

nearly as long. But in this aspect there were more dis 

senting opinions among t he justices than appeared in 

cases turning upon the "privileges and immunities" clause. 

In 1923, and again in 1925, in the cases respectively of 

Meyer v. Nebraska (90) and Pierce v. Society of Sisters of 

the Holy Name (100) the Court began to b~ing the bill of 

rights under the extended protection or the due process 

clause. Although the trend is only somewh t mo re complete 

in the due process aspect than in the privileges and im

munities aspect, the principle of federal defen e against 

invasions of civil rights in general by the states seems 

now to have become well established (38, p . 985) . Those of 

the decisions affecting education included in this chapter 

and which are dated later than 1922 have contributed to 

this principle in one or both of the aspects . 
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Religious Freedom 

Much of the immigration to British Colonial America 

was composed of Englishmen and continental peoples seeking 

escape :from religious persecution in the homeland ,. Yet, 

being almost if' not entirely the captives of their age, 

toleration was a concept largely unknown to them. The 

stories o:f Roger Williams and of Anne Hutchinson, ex• 

pelled :from their coloniest and of Quakers and Baptists 

tied to carts and dragged through colonial towns to be 

l ashed by th& populace is test i mony that the majority of 

the colonists were as insistent upon a s pecial brand of 

religion as had been their own oppressors. But ultimately, 

because of the very diversity of sects and because of in

escapable necessity of living and working together as the 

few people in the vast and not too benign country, the 

tolerance and religious freedom preached by Williams and 

practiced in Rhode Island was recognized as desirable --so 

much so that an express safeguard for religious freedom 

was demande-d and secured in the First Amendment . 

Under that sai'eguard the right to hold whatever 

opinion on religion that one may wish has hardly been chal

lenged. It is against pr ctice rather than thought that 

state authority may prevail . Jefferson, in his "act Estab

lishing Religious Freedom" in the state of Virginia makes 

the distinction clear. He wrote , in part : 
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•••• to suffer the civil magistrate to intrude ,his 
powers into the field of opinion and to restr-ain 
the profession or propagation of principles on 
supposition or their ill tendency is a dangerous 
fallacy, which at once destroys all religious 
liberty, .....it is time enough i'or the rightful pur
poses of eivil government for its officers to 
interfere when principles break out into overt 
acts against peace and good order•• • (23, p,.109) 

As noted earlier the few Supreme Court; decisions on 

religion in the nineteenth century were in support' of the 

above principle . Such cases could come be.f'ore the Court 

only from territories subject to Congress, or from con

tests wherein a determination of state or federal function 

was required . Not until the Court interpreted the Four

teenth Amendment•s due process of law clause as eonsti

tuting a safeguard against invastions of religious liberty 

by states ~ere many religious cases likely. The decisions 

on religion during the last .fifteen years have been more 

numerous and more productive of important case law than 

were all the preceding cases involving religion. However, 

the first case presented here was argued long prior to the 

ratification of the Fourteenth Amendment . 

An Establishment of Religion Through The Schools 

In certain cases to be discussed </.J.Jl!J.fil> the 

Supreme Court dealt with questions to determine whether 

governmental action involving only a limited number of 

citizens had been in violation of the First or Fourteenth 
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Amendments.. In the other cases, the Court de als with 

questions of more direct concern to the citizenry as a. 

whole. These contests turn more s pecifically upon the 

principle of n separation of church and stateH. The use-

of public funds for sectarian advantage is the pre .

dominant issue~ (Private non-sectarian schools may come 

within the meaning of the statutes contested and of the 

ease law resulting, but none appear to have involved 

themselves in the question.) The f'act that v1e have paral• 

lel systems of public and parochial schools serving the 

citizens of a nation wherein education is compulsory ha~ 

lent complexity to the problem., 

Education in ea:rl:r Colonial America, even where sup

porte.d by public funds as in t heocratic Massachusetts, 

was in large measure .religious. That a system of free, 

secular. and tax-supported edueation had developed in the 

United States around t he middle of the nineteenth century 

was possibly an outcome of Protestantism and its diver

sity finding accommodation in our developing democratic 

dogma and in our expanding nat'ion. But~ as Profess.or 

Cushman points out, the Catholic Church,, strengthened by 

floods of immigrants to America, could not, however, in 

conscience or in fact surrender its assertedly rightful 

function of education to the increasing public schools-

schools which to Catholic eyes either shunned any 

http:Profess.or
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religious training or else afforded it only with a 

Protestant taint. The resulting growth of parochial 

schools supported by Catholics left them feeling unjustl,

burdened by the requirement of contributing also to the 

support of public schools from which they received no 

direct b,ene.fit . They began to insist that those of their 

schools which met the accreditation standards and sati.s

fied the compulsory school laws of the state should re

ceive public aid (11, pp ,.l44-145) ,. 

A Catholic spokesman on matters of faith and educa

tion had the following to say nearly seventy•five years 

ago: 

••••The state, •••which tolerates dif'ferent forms 
of religion is thereby debarred from the right to 
establish a uniform school system; and yet is un
reasonable to ask the state to do nothing to pro 
mote and spread education, since, after religion, 
education is the ehief agent of civilization., and, 
in the absence of governmental aid and supef'Vision, 
.many parents, and ministers of religion ev~n, Vlill 
either altogether neglect this most important work 
or at best perform it in an inef!'icient and care
less manner. In a free state, then, where religious 
tolerance is a fundamental principle of law, the 
government, in fostering education, is bound to 
respect scrupulously the rights of the family and 
liberty of conscience; and this it cannot do, if 
the schools are supported by taxation, except by 
instituting what is known as the denominational 
system of education. The practical difficulties 
to be overcome are not insuperable; and since 
there is question here, of a fundamental principle 
of .free government, the obstacles to its practical 
acceptance and enforcement should but serve to 
inspire just and enlightened statesmen with a more 
determined will to remove them. If, however, the 
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state should establish a. school system from which . 
religion is excluded , it becomes the imperative 
duty of Catholics to found schools to which they 
ean, with a safe conscience, send their children; 
.... (8, p.589) 

Such logic has not been admitted by the predom l nantly 

Protestant nation and, indeed, bas seemed only to evoke 

greater opposition to the Catholic pressure . The actual 

pressure has been directed not so much toward a general 

sharing of publi chool funds as towards the more limited 

bjective of sharing in such benefits as the free text

books, the free transportation to school , the free 

lunches, the free medical and dental services, and the 

special education programs for handicapped children that 

states have widely provided for the public schools during 

the last quarter century. The gist of the controversy is 

whether extension of such benefits to non-publie schools 

may violate the clause in the First Amendment forbidding 

"an establishment of religion". 

The other clause of' the F'irst Amendment dealing with 

religion and which likewise forbids Congress from "pro• 

hibiting the free exercise thereof'" , has been that most 

frequently considereQ. by the various courts . The restraint 

against establishment has only recently been involved in 

questions before the Supreme Court . Indeed, not until 

1940, in the decision of Cantwell v. Connecticut (50) , was 

religion expressly included among the fundamental 
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liberties protected by the due process clause of the Four

teenth Amendment from impairment by the states . Two years 

later this holding received coni'irmation in Murdock v . 

Pennsylvania (93). • It stlll remained to be determined 

whethe r the restraint against an established religion in

tended only a. separation of' church and state or a sepa.ra• 

.tion of religion and state as well... Then, in 1947 , the 

case of Everson v . Board of Edue.ation (60), Mr~ Justice 

Black, speaking for the Court , asserted relevant constitu

tional doctrine in broadest terms ~hen he said: "Neither 

~Congress nor the state!7 can pass laws which aid one 

religion, aid all religions , or prefer one religion over 

anothern . He continued: "Neither a state nor the Federal 

Government can , openly or secretly, participate in the 

af'fairs of a.ny religious organizations or groups and vice 

versa . n (60,. p. Sl2) The opinion from which the f'oregoing 

is quoted sustained, nevertheless , the use of public 

funds to transport children to parochial schools, for the 

reasons shown on pages to follow. In tbe same case , Mr. 

Justice Rutledge , di ssenting, observed: 

.....Two great drives are constantly in motion 
to abr dge , in the name of education, the com
plete division of religion and civil authority 
which our forefathers made . One is to intro 
duce religious education and observances into 
the public schools . The other, to obtain public 
funds for the aid and support ·of various private 
religious schools •••.• ( 60 , p .535) 
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Progress in the drives to which Mr . Justice Rutledge 

points is measured particularly by cases Lf17, [lgl, 

Lf17, and [127 following. 

The first case to be discussed, however , involved 

neither of these two drives, nor did it involve the First 

Amendment at all . Rather, it was a guarantee of religious 

freedom in Pennsylvania ' s constitution which the Supreme 

Court applied to the question. A notable decision that , 

in effect , fixed more securely the concept of religious 

freedom for the whole nation was rendered . In this case , 

the Girard College Case (120), an individual's unorthodox 

attitude towards sectarianism was completely upheld . 
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(RELI GION , CBJlHITIES) 

ART . III • JUDICIAL D~PT . 
Sec. 2 - Jurisdiction 
Cl . 1 - Controversies Between States 

and Citizens of a Foreign State; 
Constitution, Laws , Treaties 

C9J 

THE GIRARD COLLEGE CASE 

Vidal v. Girardfs Executors 

2 How. 127 (U. S. 1844} 

The Supreme Court of the United States held that the 
will of Stephen Girard for the endownment ,of a college 
which by its provisions excluded ministe rs and mission
aries from the premises of the college was not so deroga• 
tory to the Christian religion as to make such a devise 
void according to the constitution and laws of Pennsyl 
vania. 

The l .ife of Stephen Girard ( 130) affords an early 

example of the immigrant to riches story in American faet 

and folklore. A mogul of commerce and finance, he fore.

shadowed the tendency or his compeers of a later genera

tion to turn toward philanthrophy., and like Andrew Carne .. 

gie, Girard appears to have held doubts concerning sec

tarian religious expression . 

In 1776, as master- part owner of a vessel engaged in 

trade between the French ~ est Indies and New York, Girard 

put into Philadelphia with his ship in distress . There, 

he remained and established his mercantile career• . His 
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wealth through shipping and banking grew steadily and by 

the period of the War of 1812 his personal resources were 

such that he was able to succeed "where the United States 

Treasury had .failed" in absorbing and otherwise disposing 

of a bond issue to finance the war (1.3, pp.214-216). 

In 19.31, Girard died with an estat~ of some 

$6,ooo,ooo. Among other of his charitable arrangements 

was a bequest of real estate and $2,000,.000 for the estab

lishment of a college for "poor male white orphans" , This 

praiseworthy object was to proceed, however, only by ob

servance of a restriction which, among other points, was 

seized upon by disappointed relatives of Girard as a 

basis for attack in an effort to break the will, which 

says, in part : 

XXI . 7 .....f7he scholars? shall be instructed in 
the various branches of' a sound education: com
prehending Reading, Writing, Grammar, Arithmetic, 
Geog:raphy, Navigation, Surveying, Practical 
Mathematics, Astronomy, Natural,. Chemical and 

8 The will is minutely detailed and restrictive as to site, 
design and specifications for the college building. The 
passage of time and circumstances has rendered adminis
tration of the provisions awkward, and this will has 
been cited in demonstration of the point that such be
quests should be drawn in terms su.fficiently flexible 
that adjustments to the unforeseen future can be made . 

In 1949, Girard College enrolled 1300 students. In 
addition to 16,000,000 worth of non-income property, 
it had a revenue-producing endowment of 73,000,000 
(23. p .. 247)-~, 
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Experimental Philosophy, the French and Spanish 
languages, (I do not forbid, but do not recom
mend the Greek and Latin langua ges,) and such 
othe r learning and scienc$ as the capacities of 
the several scholars may merit or warrant. I 
would have them taught facta and t hings, rather 
than words and signs; and especially I desire 
that ••• a pure attachment to our republican 
institutions, and to the sacred rights of con
science, as guaranteed by our happy constitu
tions shall be fostered and formed in the minds 
of the scholars. 

XXI . 9 ••• I enjoin and require that no ecclesias
tic, missionary, or minister of any sect whatso• 
ever, shall ever hold or exercise any station or 
duty whatever in the said College; nor shall any 
such person ever be admitted for any purpose, 
or as a visitor, within the premises appropriated 
to the purposes of the said College. In making 
t his restriction, I do not mean to caat any 
reflection upon any sect or person whatsoever; 
but, as t here is such a multitude of sects, and 
such a diversity of opinion amongst them, I 
desire to keep the tender mi nds of the orphans 
•••free from the excitement which clashing doct
rines and sectarian controversy are so apt to 
produce; my desire is , that all t he instructors 
••• shall take pains to instill into t he minds of 
the scholars the purest principles of mo rality, 
so that on their entrance into active life , they 
may, fro m i nclination and habit, evince benevo
lence towards their fellow creatures, and a love 
of truth, sobriety, and industry , ado pting a t t he 
same time such religious tenets as t heir matured 
reason may enable them to prefer•••• (l20, p .l37) 

The " ayor, Al derman and Citizens of Philadelphiatt 

were named by Girard to execute the trust established for 

the school. 

Gi rard's relatives , for the mo st part rewarded by the 

will, nevertheless f ound t heir legacies small when com

pared to those left for charitable arrangements. These 
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Franeois Fenelon Vidal and John F . Girard , ,.citizens o.t 

the monarchy of France", were joined by American cousins 

(130, pp.301-302). Their argument was threerold: (1) 

Philadelphia could not legally acoe.pt a bequest or real 

estate, (2) ir the city could accept the bequest it could 

not legally be held , and moreover (3) nthe objects of the 

charity were altogether indef'inite , v gue , and uncertain 

and therefore the trusts were incapable of execution or 

of being cognizable in law or eq_uity." (130, p .302) 

In 1841, the case was presented before the Circuit 

Court of the United States~ sitting as a Court of Equity 

for the Eastern District of Pennsylvania. Judgment was in 
I 

favor of the city_ ~, Girard 's executors. The heirs 

thon appealed to the Supreme Court of the United States 

and secured two powerful attorneys whom the court reporter 

lists as Jones and Webster....-tbe latter was Daniel ~ the 

same who had argued the Dartmouth College case a. quarter 

century before . 

The points the.re·after raised against tho will re

mained essentially those argued before the lower court, but 

the focus and tone \Vas changed so that the three rather 

prosai-c points now became two resounding questions: (l) Was 

not Girardts will an invalid charity under common law and 

under the constitution of the Commonwealth of' 
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Pennsylvania, and (2) was not this will intolerably repug~ 

nant to a Christian state? 

A renowned attorney, Binney, came from retirement to 

join another , Sergeant, in behalf or the city. 

The opposing attorneys argued for days over the laws 

of charity, developing a mass of citations on the subject 

that went back solidly to Elizabeth and to Henry VIII be- · 

fore leaping remotely into scriptural history . At last 

they turned to the question of the will 's repugnance in 

excluding ecclesiastics from the college~ 

Speaking for the heirs, Jones included the following: 

••••A part of this devise would make it a curse 
to any civilized land; it is a cruel experiment 
upon poor orphan boys to shut them up and make 
them the victims of a philosophical speculation. 
By the laws of Pennsylvania it is blasphemy to 
attack the Christian religion, but in this case 
nothing is to be taught but the doctrines of pure 
morality, and all the advantages of early i m
pressions upon the youthful mind are entirely 
abrogated•••• (120, p.l44) . 

The attorneys for the trustees turned this argument 

by showing that Girard had not restricted the religious 

opinions of the teachers but had , in the l awyer 's words , 

demanded "piety, elevated virtue, and holy lives and 

character" of them. as not Mr. Bache9 , selected as 

9 No point was made of the fact that Bache was a great
grandson of Benjamin Franklin . 
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president of the college, "Christian Gentleman"? :r. 

Sergeant went on: 

••••The objection assumes that the Bible is not to 
be taught at all, ox• that laymen are incapable of 
teaching it~ There is not the least evidence of 
an intention to prohibit it from being taught. 
On the contrary, there is an obligation to teach 
what the Bible alone can teach, viz., a pure sys
tem of morality• 

•••• Girard has neither prohibited religious in
struction nor a professorship . What will the 
United States do with the Smithsonian legacy 
/With which Congress cannot connect religioi!7? •• ~ 
~irard is said to have expressed himself in 
terms derogatory to Christianity. Suppose he had 
used a different phraseology, and said that none 
but laymen should be admitted into the college. 
This would not have been objectionable, and yet 
precisely the same result has been brought about 
•.••• (120, p .• l69) 

Then it was Daniel e~sterts · turn. He went over the 

whole ground again, but saved particular rhetoric for an 

enlargement upon his colleague's charge that "a part of 

this devise would make it a curse." 

A biographer of Girard has described the scene: 

•••• In a powerfully emotional argument, Webster 
denied the power of the city to maintain a col
lege; he refused to admit that such an institu
tion was a charitable use--although he had taken 
exactly the opposite stand in the famous Dart 
mouth College case--and he questioned the L:9tat!7 
constitutionality of the whole document. As the 
climax of a magni.ficent speech, he asserted that 
provisions barring ministers from the ,college 
grounds showed an attitude "derogatory to the 
Christian religion, contrary to sound morals and 
subversive of laws"; hence, he insisted , the will 
was inimical to public policy and must not stand 
•••• (130, p.303) 
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But the Supreme Court had the final word . A unani

mous opinion written by Mr '" Justice Story e ntirely upheld 
10

Girard's will. The Court conceded, in connection with 

the long argument over the history of charities, that 

"under the Act of 32 and 34 Henry VIII, corporations are 

excepted from taking a devise", and also that once upon a 

time "corporations could not take real property in trust", 

but declared that all this had little to do with Penn

sylvania's constitution or tradition. 

Mr. Justice Story then turns to the allegedly non-

Christian aspect of Girard's will, saying in part : 

•••• All that we can gather from his language is, 
th~t he desired to exclude sec t arians and sec
tarianism from the college, leaving the instruc
tors and of.ficers tree to teach the purest
morality, the love of truth, sobriety and industry 

10 Girard was even longer--twenty-one or more years after 
his death--in ge~ting properly and finally buried . 
Following the arrival of his funeral cortege for 
Catholic services, "three hundred and ninety-six Masons 
entered the churchya.rd." The Bishop "hastily with
drew." The Masons, after waiting awhile deposited the 
casket in a vault belonging to a general , with the re
sult that "no church ritual was performed." The body 
was subsequently moved at least twice prior to 1851. 
(130, pp .298 , 358-359). 

http:churchya.rd
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by all appropriate means; ••• Is an omission to 
provide for instruction in Christianity in any 
scheme for school or college education a fatal 
defect , ~hich voids it according to the law of 
P•nnsylvania? If the instruction provided for 
is complete and imperfect, is it equally fatal? 
•••• Let us take the case of a charitable dona
tion to teach the poor orphans reading, ~iting , 
arithmetic , geography, and navigation, and ex
eluding all other studies and instruction; 
would the donation be void, a s a charity in 
Pennsylvania, as being deemed derogatory to 
Christianity. Hitherto it has been supposed 
that a charity for the instruction of the poor 
might be good and valid in England even if it 
did not go beyond the establishment of a grammar 
school. And in America , it has been thought, in 
the absence of any express legal prohibitions , 
that the donor night select the studies , as well 
as the classes of persons , who were to receive 
his bounty without being compellable to make 
religious instruction a necessary part of those 
studies. It has hitherto been thought suffi
cient, if he does not require anything to be 
taught inconsistent ith Christianity. 

•Looking to the objection, therefore , in 
a mere judicial view, which is the only one in 
which we are at liberty to consider it, we are 
satisfied that there is nothing in the devise 
establishing the college, or in the regulations 
and restrictions contained therein, which are 
inconsistent with the Christian religion, or 
are opposed to any known policy of the State of 
Pennsylvan1a•••• {l20~ p .l99) 

Comment 

The tree exercise of religion guaranteed by the 

First Amendment to the federal Constitution was not in

volved here . That Amendment was at the time a restriction 

upon Congress alone and not a restriction upon the s tates. 

No action of Congress was in question. What was involved 
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in the religious aspect of the ease was an article in 

Pennsylvania's Bill of Rights --one which the Court ob

served to be about s comprehensive as language auld al

low in the ssurance of religious fre edom. Wh t the Court 

did was to refuse to question a will creating an endowment 

for a college and providing that no religion be taught 

there, nor any cleric be allowed on the school grounds. 

Beyond insuring the existence of Girard College. 

which continues today, the Court's decision possibly had 

two effects upon education in general , namely: (1) donors, 

testators, and school authorities holding doubts concern

ing sectarian instruction may have been encouraged in 

providing for its elimination, and (2) the publicity at

tendant upon the case may have had an effect, similar to 

one in the Dartmouth College case (117), of giving as

surance to prospective donors and testators that endow

ments which they might make would remain secure. 
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A1DT . 1 - RELIGIO, FREE SPEECH, ETC . 
an Establishment of Religion 

INDIANS' TRIBAL FUNDS FO PPROCHIAL SCHOOLS 

Quick Bear v. Leupp 

210 U. S . 50, 28 S . Ct . 690 {1908) 

The Supreme Court of the United States sustained a 
contract made at the request of Indians that money due 
them under a treaty be paid by the Commi ssioner of 
Indian Affairs for the support of Indian Catholic schools . 

The question of permissible monetary aids to religion 

was first argued before the Court very near the turn of 

the century. At that time , in the case of Bradfield v. 

Roberts <45), it as held that an agreement whereby a 

hospital Corporation benefited trom District of Columbia 

funds was valid despite the fact that a monastic order 

nd sisterhood constituted the membership of the corpora

tion . That case , the present one , and the two treated on 

the pages immediately .following have developed the signifi

cant case law on this question (38 , pp . 763 - 764) . Three 

of these cases involved schools , and all four resulted in 

financial concession to religion . The greatest financial 

concession to religion , however , has been said to lie in 

practice much older than any of the decisions in these 

cases - -"the practice of exempting religious property from 
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taxation. This unquestionably traces back to the idea 

expressed in the Northwest Ordinance that Government has 

an interest in religion as such. " (38, pp . 763·7~ ) 

The present case arose from the complaint of Reuben 

Quick Bear, Ralph Eagle Peathera, and other Indians who 

were members of the Sioux Tribe living on the Rosebud 

Agency in South Dakota . They sought to enjoin payment of 

tribal funds, administered by Charles E. Leupp, Commis

sioner of Indian Atfairs, and by other officers of the 

United States, for the support of sectarian schools on 

their reservation. 

The Supreme Court of the United States received the 

case on appeal from both parties to the suit, inasmuch as 

both had been adversely affected by the judgment of the 

Oourt of Appeals of the District of Columbia. 

Mr . Chief Justice Fuller reviewed the facts of the 

case in a "statement" preceding the Court's decision . In 

his words , certain of the assertions of uick Bear and 

Eagle Feathers follow: 

7. That the Act of June 7, 1897, Section l (30
Stat . L. 62, 79, Chap . )) •• •contains the following:
"And it is hereby declared to be t he settled 
policy of the government to hereafter make no 
appropriation whatever for edueation in any sec
tarian school." 

8. That in violation of the said provision••• the 
Commissioner of Indian Affairs • •• has made ••• a 
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contract with the Bureau of Catholic Indian 
}Ussions of Washington, District of Columbia, 
•• ~.for the care, education and maintenance ••• 
of a number of Indian pupils •• •·Lpayment is7 
to be mad.e from either the ••• Sioux treaty fund , 
or from the interest of the •••Sioux trust fund, 
or from both,. (104, p .691) 

The Indians went on to insist that they had never con~ 

sented to the expenditure for such a purpose of either of 

the funds mentioned. but on the contrary had protested 

any use of the funds for sectarian education. 

The Commissioner of Indian Affairs admitted all of 
~ 

the above except the violat.ion. He showed that beg.inning 

with Acts of 1819 and 1820 continuing through an Act of 

18701 Congress had regularly authorized similar contracts 

with sectarian agencies for Indian education, and had 

made payment therefor from public moneys . Indeed, the 

practice had continued until 1895 when pressure had caused 

Congress for the first time to restrict the use of public 

moneys fo'r sectarian schools to situations in which .no 

other school facilities could be provided. The Commis

sioner showed, too, that this congressional limitation 

had not appeared with any Indian Appropriation Act later 

than that of 1897. and, moreover, ·the statement had clearly 

been intended to apply only to appropriations of public 

moneys, and not to the· funds pertaining to the Indians as 

a matter _of right and administered for them by the : s~vern-

ment. 
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Mr • .Chief Justice Fuller delivered an opinion which 

upheld the view and the action of the Commissio·ner of 

Indian Affairs, and which said , 1n part: 

Aa has been shown, in 1868 the United 
States made a treaty with the Siou~ Indians. 
under which the Indians made large cessions 
of land and other rights . In consideration 
of this the United States agreed that for 
every thirty children a house should be pro
vided and a teacher competent to teach the 
elementary branches of our English education 
should be furnished for twenty years~ In 
1877~ in consideration of further land ces
sions, the United States agreed to furnish all 
neces-sary aid to assist the India.lls in the 
work of civilization, and furnish them schools 
and instruction in mechanical and agricultural 
arts, as provided by the treaty of 1868. In 
1899, Congress extended the obligation .• •• 
Thereafter in every annual Indian appropriation 
aet, there was an appropriation to carry out 
the terms of this treaty. under the beading, 
"Fulfilling Treaty Stipulation w1th, and Sup ... 
port of, Indian tribes." 

These appropri ations rested on different 
grounds from the gratuitou.s approwriations of 
public moneys under the heading, 1 Support of 
Schools" .. The two subjects were separately 
treated in each act , and naturally they are 
essentially different in character. One is 
the gratuitous appropriation of public money
in this sense. It is the Indians t money , or. 
at least , is dealt with by the government as 
if it belonged to them. as morally it does . 
It differs from the "trust fund" in this: The 
trust fund has been s e t aside for the Indians , 
and the income expended for their benefit, 
which expenditure required no annual appropria
tion .....This "trust fundu is held for the 
Indians , and not distributed ~er .capita, b~ing 
held as property in common. he money is dis
tributed in accordance wi tb the disc retion of 
the Secretary or the Interior, but really be 
longs to the Indians . The Pre s ident declared 
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it to be the moral right of the Indians to have 
this "trust fund" applied to the education of 
the Indians on schools of their choice , and 
t he same view was entertained by the Lfower 
courts? ....But the treaty fund has exactly the 
sam~ Characteristics~ They are moneys belong
ing really to the Indians . They are the price 
or land C?eded by th~ ~ndia.ns to the tfOVernment , 
The only difference is that, in the treatyt 

fundu, the debt to the Indians created and se
cured 'by the treaty ·is paid by annaal apprppri• 
ations of public moneys , but the payment, as 
we repeat, of a treaty debt in installments. 
We perceive no justification for applying the 
proviso or declaration of policy to the payment 
or treaty obligations, the two things being 
distinct and different in nature, and having 
no relation to each other, except that both are 
technically appropriations. 

Some ref.erence- is made to the Const1tution, 
in respect to this contract with the Bureau of 
Catholic Indian Mi ssions. It is not contended 
that it is unconstitutional , and it could not 
be . Roberts v. Bradfield, 12 App. D. C. 475; 
Bradfield v. Roberta , 175 u. s. 291, 44 L. ed. 
168, 20 Sup w Ct. Rep. 121. But it is contended 
that the spirit of the Constitution requires
that the declar-ation or policy that the govern
ment "shall make no appropriation whatever for 
education in any sectarian schools" should be 
treated as applicable, on the ground that the 
actions ·of the United States were to always be 
undenominational, and that, therefore, the 
government can never act in a sectarian capacity,
either in the use of its own funds or in that of 
t he funds of others, in respect of hich it is 
a trustee; hence , that even the Sioux trust fund 
cannot be applied for education in Catholic 

11 The contract at issue was asserted to be in 
response to "a petition duly signed and genuinely 
signed by 212 members of the tribe" who had, on 
March 26, 1906, requested the contract for 250 Indian 
children at $108 per capita for the year. 
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schools, even though the owners of the fund so 
desire it. But we cannot concede the pro posi
tion that Indians cannot be allowed to use their 
own money to educate their own children in the 
scho Jls of their o n choice because the govern
ment is necess rily undenominational, as it 
cannot make any law respecting an establishment 
of religion or prohibiting the free exercise 
thereof . The court of appeals well said: 

"The •treaty ' and •trus t ' moneys are the 
only moneys which the Indians can lay claim to 
as a matter of right; the only sums on which 
they are entitled to rely as theirs for educa
tion; and while tbese moneys are not delivered 
to them in hand , yet the money must not only be 
provided , but be expended, for their benefit, 
and in part for their education; it seems incon
ceivable tbat Congress shall have intended to 
prohibit them from rece iving religious education 
at their own cost if they desire it; such an 
intent would be one to prohibit the free exercise 
of religion amongst the Indians, and such would 
be the effect of the construction for which the 
complainants contend •••• " (101, pp .698-700) 

Comment 

Thus, the Court held that this form of monetary aid 

to religion acting through sectarian achools was pennis

sible, and that the peculiar relationship between the 

United States and its Indian wards did not really compli

cate the issue, so far as the funds actually involved were 

concerned . 

Insofar as the Court's reasoning reflected a convic~ 

tion that the obligation to provide education transcended 

an obligation to maintain the wall between church and 

state, the "child benefit" theory which the Court developed 
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in the case of Cochran v. Louisiana (53), shown next, 

was heralded here. 

Similarly, and perhaps more clearly, the right of 

parents to "educate their children i n schools of their 

own choice" foretold the Court's dec i s i on in Meyer v. 

Nebraska ( 9 0) and in Pierce v .. Society of Sisters of 

the Holz Names (100). 
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DT . 1 • RELIGION, FREE SPEECH, ETC . 
An Establishment of Religion 

AMDT . 14 - RIGHTS OF CITIZENS 
See . 1 - Due Process of Law 

FREE TEXTBOOKS FOR PRIVATE SCHOOLS 

Cochran v . Louisiana State Board of Education 

231 u. s. 370 , 5o s. ct . 335 (1930) 

The Supreme Court of the United States sustained a 
Louisiana statute which provided free textbooks from pub
l ie f "'ds to children in private schools . 

In this case and in the one presented immediately 

hereafter the Court developed the "child benefit theory" . 

This means in simplest terms that it is the view of the 

Court that the state ' s obligation to all the school 

children in the state transcends a too-literal obse rvance 

of the principle of separation of church and state . 

The opinion of the Court in the present case upheld 

statutes of heavily Catholic Louisiana in granting f ree 

textbooks "to the school children of the state" . Private 

s chools were not mentioned in the statutes . However , the 

State Board of Education construed and applied the law to 

include among "the school children of the state" those 

children attending non- public schools in the state . 

Thereupon , certain citizens brought suit to restrain the 
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State Board of Education from providing free textbooks in 

such schools . These citizens argued that public property 

was being diverted to private purpose in violation of the 

Fourteenth Amendment . 

The Court ' s opinion asserted that the schools "are 

not the beneficiaries" . Rather , it was declared , "the 

school children and the state alone are the benefi 

c iaries . " 

r . Chief Justice Hughes , in delivering the opinion 

of the Court , traces the history of the case . He says, in 

part : 

The appellants , as citizens and taxpayers 
of the State of Louisiana , brought this suit to 
restrain the state board of education and other 
state officials from expending any part of the 
severance tu fund in purchasing scho.ol books and 
in supplying them free of cost to the school 
children of the state, under Acts . No . 100 and 
No . 143 of 1928 , u pon the ground that the legis 
lation violated specific provisions of the con
stitution of the state and also Section 4 of 
Articl e IV and the Fourteenth Amendment of the 
Federal Constitution . The supreme court of the 
state affirmed the judgment of the trial court , 
which refused to issue an injunction. 168 La . 
1030. 

Act No . 100 of 1928 provided that the 
severance tax fund of the state , after allowing 
funds and appropriations aa required by the state 
constitution, should be devoted "first , to sup
plying school books to the school children of the 
state . " The board of education was directed to 
provide "school books for school children free of 
cost to such ·children . " ct No . 143 of 1928 
made appropri~~ions in accordance with the above 
provisions. The supreme court of the state , 
following its decision in Borden v . Louisiana 
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State Board of Education, 168 La . 1005, held that 
these acts were not repugnant to either the state 
or the Federal Constitution•••• 

The contention of the appellant under the 
Fourteenth Amendment is that taxation for the pur
chase of school books constituted a taking of 
public property for a private purpose •••• The 
purpose is said to be to aid private, religious, 
sectarian, and other schools not embraced in the 
public educational system or the state by .furnish-. 
ing textbooks free to the children attending such 
private schools. : he operation and effect of the 
legislation in question were described by the 
supreme court of the state as follows ••• : 

"one may scan the acts in vain to ascertain 
where any money is appropriated for the purchase 
of school books for the use of any church, pri
vate, sectarian, or even public school. The ap
propriations were made f'or the specific purpose 
or purchasing school books for the use of the 
school children of the state free of cost to them. 
It was for their benefit and the resulting ben 
fit to the state th t the appropriations were 
made . True, these children attend some school; 
public or private , the latter, sectarian or non
sectarian, and that the books are to be furnished 
them for their use, free of cost, whichever they 
attend. The schools,. however, are not the bene
ficiaries of these appropriations. They obtain 
nothing from them, nor are they relieved of a 
single obligation because of them. The school 
children and the state alone are the beneficiaries. 
It is also true that the sectarian schools, which 
some of the children attend , instruct t heir pupils 
in religion, and books are used for that purpose, 
but one may search diligently the acts , though 
without result, in an effort to find anything to 
the effect that it is the purpose of the state to 
furnish reli gious books for the use of such 
children ••• What the statutes contemplate is that 
the same books that are furnished children attend
ing public schools shall be furnished children 
attending priv te schools. This is the only
practical way of interpreting and executing the 
statutes. and this is what the state board of' edu
cation is doing . Among these books, naturally, 



120 

none is to be expected, adapted to religious in
struction." The court also stated, although the 
point is not of importance in relation to the 
federal question, that it was "only the use of 
the books that is granted to the children or, in 
other words , the books a.re lent to them." 

Viewing the statute as having the eff ect thus 
attributed to it, we cannot doubt that the taxing 
power of the state is exerted for a public pur
pose. The legislation does not segregate private 
schools, or their pupils , as its beneficiaries or 
attempt to interfere \Vith any matters of exclus.ive
ly private c once r n . Its interest i s education, 
broadly; its method , comprehensive. Individual 
interests are aided only as the common inte:rest 
is safeguard•d•••• (53, pp.335-336). 

Comment 

The decision in this case ., it will be noted , involved 

only the Fourteenth and not the First Amendment. 

One who inclines toward the child benefit theory may 

yet find difficulty in the Court's statement that no bene 

fit was conf•rred upon the private schools by the fact that 

such schools could avail their children of free textbooks. 

Here indeed is an example of being all black or all white 

before the law. In any event, this decision would appear 

so very non-discriminatory that attendance in the private 

schools, if not the schools themeelves, was encouraged. 

The Court appears to hint that had the statutes pro

vided religious books to sectarian schools they would then 

have been held unconstitutional . This does, indeed, seem 



121 

to be in line with constitutional development~ but at the 

s ame time one wonders whether provision of religious 

books might not have been ot less benefit than common 

te.xtbooks to the sectarian schools . 

For some time after this opinion was handed down a 
i 
~ 

fair oinfe~nce could be made that had the statutes in 
\ . 

question expressly included parochial schools the court 

would have held them invalid . However, the decision in 

the case , to follow has rendered such inference question

able. 



12.2\ ,. 

AMDT, l - RELIGION, FREE AimT. 14 - RIGHTS OF 
SPEECH, ETC . CITIZENS 
An Establishment See . l - Due Process of 
of Religion Law 

FREE TRANSPORTATION FOR PRIVATE SCHOOLS 

Everson v., Board of Education 

330 u. s . r. 67 s. ct. 504 (1947) 

The Supreme Court of the United States sustained the 
right of local school authorities ac t ing under a New 
Jersey statute to provide free t ra.nsporta.tion for child.,. 
ren attending parochial schools, and declared that the 
action of the authorities was not in violation of' any 
provision of the federal Constitution. 

In this decision the Court enlarged upon the "child 

benefit theory 11 which it had begun to develop in the 

Cochran case just discussed . The majority held that the 

tax money which paid the fares of children to parochial 

.schools served the purpose of the state in promoting 

education without regard to religion. Both the First and 

Fourteenth Amendments were considered . 

The Court was sharply divided•-not by any difference. 

ot opinion as to the unconstitutionality or state aid to 

religion . but only by a difference of opinion as to 

whether such aid had occurred . The majority opinion had 

the effect of granting a monetary concession to religion , 

but the ma jority and the dissenting opinions together 
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gave increased definition to the "wall of separation" 
12doctrine . As the cCollum case (81), to be discussed 

next will show, that wall appears to have beon 

strengthened by this added definition. 

The present case differs from the Cochr n case which 

precedes it here by the .fact that the language of the 

statute in question clearly included parochial schools 

within its meaning. The relevant part of the statute 

reads: 

Whenever in any district there are children 
living remote from any schoolhouse, the board of 
education of the district may make rules and 
cont~acts for the transportation of such child
ren to and from school, including the transporta
tion of school children to and from school other 
than a public school as is operated for profit 
in whole or in part • . 

12 In 1802 President Jefferson in writing to some New Eng
land Baptists asserted that it was the purpose of the 
First Amendment to build "a wall of separation between 
·church and State" . Later, in a ormon caso , Reynolds 
v . United States {105) in 1878, the Court accepted this 
as "almost an authoritative declaration of the scope 
and effect of the Amendment," one hich gave Congress 
freedom "to reach actions which were in violation of 
social duties or subversive of good order." (38 , p . 579) 
Three years later , in his Second Inaugural Address Jef
ferson gave a different opinion of the purpose of the 
Amendment , saying : "In matters of religion, I have 
considered that its fre exercise is placed by the 
Constitution independent of the powers of the general 
government." {38, p . 760) 
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v~hen any school district provides any trans
portation for publ i c school chi ldren to and from 
school, transpor~ation from any point in such' ...... 
establi shed scho ~; l route to any other point in 
such established school route s hall be supplied 
to school, c h ildren residing in such scho ol dis 
trict in going to and frotn school . other than a 
public school , except such school as is operated 
for pro.fit in whole or in part ••• (23, pp ,.767-768 ) 

In accordance with this statute .a township school 

board reimbursed parents f or t he money spent in sending 

their children to. school on buss es of t he loca l trans

portation system. Some of t he re i mbursement was made, by 

express order of the school board, to parents whose child.. 

ren ha.d been sent to Catholi·c parochial schools. The 

Catholic schools were so designated in the order of the 

board.. Everson, a. taxpayer of the d i strict then riled 

suit in a New Jersey court challenging t he right of the 

school board to make any reimbursement to parents of the 

parochial school st.udents . The state court found a gainst 

Everson but he pressed the case to the Supreme Court by 

appeal. Throughout, he insisted that the statute and the 

action of the district sc;hool board under it violated 

either the· state or the federal Constitutiona . 

Mr. Justice Black, speaking for the majority of the 

sharply divid·ed c ourt, disagreed , saying in part .: 

The only contention here is that the state 
statute and the resolution, insofar as they 
authorized reimbursement to parents of children 
attending parochial schools, violate the Federal 
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Constitution in these two respect.s, which to some 
extent, overlap . First. They authorize the State 
to ta:jre by taxation the private property of some 
and bestow it upon others, to be used for their 
own private purposes . This, it is alleged , vio
lates the due process clause of the Fourteenth 
Amendment .. Second . The statute and the resolu• 
tion forced inhabitants to pay taxes to help sup
port and maintain schools which are dedicated to·, 
and which regularly teach, the Catholic Faith .. 
This is alleged to be a use of state power to 
suport church schools contrary to the prohibition 
of the First Amendment which the Fourteenth Amend
ment made applicable to the states•••• 

It is much too late to argue that l-egisla
tion intended to .facilitate the opportunity of 
children to get a secular education serves no 
public purpose ••• The same thing is no less true _ 
of legislation to - r eimburse needy parents, or all 
parents , for payment of the fares of their child
ren so that they can ride in public busses to and 
from scho ols rather than run the risk of traffic 
and other hazards incident to walking or "hitch· 
hiking." ••• Nor does it follow tbat a law has a 
private rather than a public purpose because it 
provides that tax- raised :funds will be paid to 
reimburse individuals on account of money spent 
by them in a way which furthers a public program 
••• Subsidies and loans to individuals such as 
farmers and home owners, and to privately owned. 
transportation sys.tt:tms, , as well as many other 
kinds of businesses , have been commonplace prac .. 
tiee in our stata and national history••• ~ 

Second. The New .Jersey statute is challenged 
as a "law respecting the establishment of religion." 
The First Amendment as made app licable to the 
states by the Fourteenth•• • commands that a state 
"shall make no law respecting an establishment of 
religion, or prohibiting the f'ree ex~reise thereof." 
These words of the First Amendment reflected in 
tbe minds of e a rly Americans a vivid mental picture 
of conditions and practices which they fervently 
'llished to stamp out in order to preserve liberty 
for themselves and f'or their posterity . Doubtless 
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their goal has not been entirely reached; but so 
far has the nation moved toward it that the ex
pression "law respecting the establishment of 
religion," prob bly does not so vividly remind 
present-day Americans of the evils, fears, and 
political problems that caused that expression to 
be written into our Bill of Rights . Whether this 
New Jersey law is one respe-cting the "establish
ment of rel1gion11 requires an understanding of 
the meaning of that language, particularly with 
respect to the imposition of taxes. Once again , 
therefore, it is not inappropriate briefly to 
review the background and environment of the 
period in which that constitutional language as 
fashioned and adopted. · 

A large proportion of the early settle rs of 
this country came here from Europe to escape the 
bondC!ge of laws vhich compelled them to support
and attend government favored churches. The 
centuries immediately before and contemporaneous 
with the colonization of America had been filled 
with turmoil, civil strife, and persecutions , 
generated in large part by established sects de
termined to maintain theiP absolute political and 
religious supremacy. ith the power of govern... 
ment supporting them, at various times and places , 
Catholics had persecuted Protestants , Protestants 
had pe rsecuted Catholics, Protestant sects had 
persecuted other Protestant sects. Catholics of 
one shade of belief had persecuted Catholics of 
another shade of belief, and all of these had from 
time to time persecuted Jews. In efforts to force 
loyalty to whatever religious group happened to 
be on top and in league with the government of a 
particular time and place, men and women had been 
fined, cast in jail, cruelly tortured. and killed.• 
Among the offenses for which these punishments 
had been inflicted were such things as speaking 
disrespectfully of the views of ministers of 
government-established churches, non-attendance 
at those churches, expressions of non~belief in 
their doctrines, and failure to pay taxes and 
tithes to support them. 

These practices of the old world were trans
planted to and bogan to thrive in the soil of the 
new America. The very charters granted by the 
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English Crown to the .individuals and companies 
designated to make the laws which would control 
the destinies of the colonials authorized these 
individuals and companies to erect religious es
tablishments which all , whether believers or 
non-believers, would be required to support a:nd 
attend . An exercise of this authority was ac
companied by a repetition of many of the old 
world practices and persecutions.. Catholics found 
t hemselves hounded and proscribed because of their 
faith; Quakers who followed their conscience went · 
to jail; Baptists were pecUliarly obnoxious to 
certain dominant Protestant sects; men and women 
of varied faiths who happened to be in a minority 
in a particular locality were persecuted because 
they steadfastly persisted :ln worshipping God 
only as their own c onsciences dictated . And all 
of these dissenters were compelled to pay ti thea 
and taxes to support government-sponsored churehe·s 
whose ministers preached inflamatory sermons de 
signed to strengthen and consolidate the estab• 
lished faith by gene·rating a burning hatred 
against dissenter-s . 

These practices became .so commonplace as to 
shoek t he freedom loving colonials into a feeling 
of abhorrence . The imposition of taxes to pay 
ministers ' salaries and to build and maintain 
churches and church property aroused their indig
nation. It was these feelings which found expres 
sion in the Fil"st .Amendment. .No one loeali ty and 
no one group throughout the Colonies can rightly 
be given entire credit foF havfng aroused the 
sentiment that culminated in adoption of the Bill 
of Rights' provisions embracing religious liberty . 
But Virgin~a! ,where the established . church had 
achieved a. dominant influence in political affairs 
and where many excesses attracted wide public at
tention, provided a great stimulus and able leader
ship for the movement . The people there , as· 
elsewhere, reached the conviction that individual 
religious liberty could be achieved best under a 
government which was stripped of all power to tax , 
to support , or otherwise to assist any or all · re 
ligions , or to interfere with the beliefs of any 
religious individual or group . 

The movement toward this end reached its 
dramatic climax in Virginia in 1 185-86 when the 
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Virginia legislative body was about to renew 
Virginia's tax levy for the support of the estab
lished church . Thomas Jefferson and James Madison 
led the fight against this tax . adison rote 
his great Memorial and Remonstrance against the 
l aw. In it . he eloquently argued that a true 
religion did not need the support of law; that 
no person, either believer or non-believer, should 
be taxed to support a religious institution of any 
kind; that the best interest of a society re~uired 
that the minds of men al ways be wholly free; and 
that cruel persecutions were the inevitable result 
of goverrunent - established religions . Madison ' s 
Remon trance received strong support throughout 
Virginia , and the Assembly post . oned consideration 
of the proposed tax measure until its next session ~ 

en the proposal came up for consideration at that 
session, it not only died in committee , but tho 
Assembly enacted the famous "Virginia Bill for 
Re ligions Liberty" originally written by Thomas 
Jefferson . he pre mble to that Bill stated among
other things that 

uAlmighty God had c reated the mind free; that 
all attem ts to influence it by temporal 
punishments , or burthens , or by c ivil in
capacitations, tend only to beget habits of 
hypocrisy and meanness , and are a departure 
from the plan of the Holy author or our 
religion who being Lord both of body and 
mind , yet chose not to propagate it by co
ercions on either••• ; that to c ompel a man 
to furnish contributions of money for the 
propagation of opinions which he disbelieves . 
is sinful and tyrannical; that even the 
forcing him to support this or that teacher 
of his own religious persuasion, is depriving 
him of the comfortable liberty of giving his 
contributions to the particular pastor, 
whose morals he ould make his pattern••• " 

And the statute itself enacted : 

nThat no man shall be compelled to frequent 
or support any religious orship , place , or 
minis try whatsoever , nor shall be enforced, 
restrained, molested , or burthened, in his 
body or goods , nor shall otherwise suffer 
on account of hi s religious opinions or 
belief ••• " 
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This Court has previously recognized that the 
provisions of the First Amendment, in the drafting 
and adoption of which Madison and Jerferson played 
such leading roles , had the same objective and 
were intended to prov ide the same protect ion against 
governmental intrusion on religious liberty s the 
Virginia statute• •• Prior to the adoption of the 
Fourteenth Amendment, the First Amendment did not 

pply as a restraint against the states. ,Most of 
them did soon provide s :imilar constitutional pro
tections for rel igious liberty. But some states 
persisted for 1about half a century in imposing re 
straints upon the free exercise of reli gion and in 
discriminating against particula r religious groups . 
In recent years, so far as the provision against 
the establishment of a religion is c oncerned, the 
question has most frequently arisen in connection 
with proposed state aid to church schools and ef
forts to carry on rel igious teachings in the public 
schools in accordance with the tenets of a par
ticular sect, Some churches have either sought 
or accepted state financial support for their 
schools. Here again the efforts to obtain state 
aid or acceptance of it have not been limited to 
any one particular faith . The state cour ts, in the 
main" have remained faithrul to the language of 
their own constitutional provisions designed to 
protect religious freedom and to s.eparate religions
and governments . Their decisions, however, show 
the difficulty in dra ing the line between tax 
legislation which provides funds for the welfare or 
the general public and that which is designed to 
support institutions which teach religion•• ~ . 

The "establishment of religion" clause of the 
First Amendment means at least this: Neither a 
state nor the federal government can set up a 
church. Neither can pass lana which aid one re 
ligion, aid all religions, or prefer one religion 
over another. Neither can force nor influence a 
person to go to or to remain away from church 
against his will or force him to profess a belief 
or disbelief in any religion. No person can be 
punished for entertaining or professing religious 
beliefs or disbeliefs , for church attendance or 
non- attendance . No tax in any amount, large or 
small , can be levied to support any religious ac 
tivities or institutions, whatever they may be 
called , or whatever form they may adopt to teach 
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or practice religion~ Neither a state nor the 
federal government can, openly or secretly, par
ticipate in the affairs of any reli.gious organiza
tions or groups and vice versa. In the words of 
Jef.ferson, the clauseagainst establishment of 
religion by law was intended to erect "a wall of 
separation between Churcn and State." •• • 

I 

Measured. by these standards, we c annot say that 
the First Amendment prohibits New Jersey from 
spending tax-raised funds to pay the bus !'ares or 
parochial school pupi ls as a part of a general 
program under which it pays the fares of pupils at 
tending public and other schools. It is undoubted~ 
ly true that children are helped to get to church 
schools , There is even a possibility that some of 
t he children might not be sent to the church 
schools if the parents were· compelled to pay their 
chi ldren's bus .fares ou~ of their own pockets 
when transportation to a public school would have 
been paid for by the state. The same possibility 
exists where t he state requires a loce.l transit 
company to provide reduced !'ares to school child
ren including those attending parochial schools , 
or where a municipally owned transportation syste-m 
undertakes to carry all school children free of 
char ge . Moreover, state-paid policemen, detailed 
to protect children going to a nd from church schoo l 
from the very hazards of traff'ic , would serve much 
the purpose and accomplish much the same result as 
state provisions intended to guarantee free trans 
portation of a kind which the state deems to be 
best for the school children's welfare . And 
parents might refuse to expose their children to 
the serious danger of traffic accidents going to 
and from parochial schools , the approaches to which 
were not protected by policemen . Similarly, 
parents might be reluctant to pe-rmit their children 
to attend schools which the state had cut off from 
such general government services as ordinary police 
and fire protection , connections for sewage dis 
posal , public highways and sidewalks. Of course , 
cutting off church schools from these services, so 
separate and so indisputably marked off from the 
religious function, would ma~e it f'ar more diffi 
cult for the schools to operate . But such is obvi
ously not the purpose of the First Amendment . That 
Amendment requires the state to be a neutral in i t s 
relations with groups of religious believers and 
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non-believers; it does not require the state to be 
their adversary. State power is no more to be used 
so as to handicap religions than it is to favor 
them. 

This Court bas said that parents may, in the 
discharge of their duty under state compulsory edu
cation laws. send their children to a religious 
rather than ' a public school if the school meets the 
secular educationa l requirements which the state 
has power to impose . See Pie rce v . Society of 
Sisters, 268 U. S. 510 . It appears that these 
parochial schools meet New Jersey's requirements . 
The state contributes no money to the schools. I t 
does not support them. Its legislation11 as applied,. 
does no more than provide a general program to help 
parents get their children# regardless of their 
religion, safely and expeditiously to and from ac
credited schools . 

The First Amendment has erected a wall between 
church and state . That wall must be kept high and 
impregnable . We could not approve the slightest 
breach . New Jersey has not breached it here . 

Affirmed . (60 , pp . 506-513) 

Mr. Justice Jackson , joined by Mr . Justice Frankfurter 

agreed with taxpayer Everson's viewpoint in a dissenting 

opinion. r. Justice Jackson ' s words s ay, in part: 

The Court sus tains this legi.slation by assuming 
two deviations ~rom the facts of this particular 
case; f i rst , 1 t assumes a state of facts the record 
does not support , and se condly, it refuses to con
s ider facts which are inescapable on the record ..... 

The Township of Ewing is not furnishing trans 
portation to the children in any form; it is not 
operating school buses itself or contrac t ing for 
their operation; and it is not performing any pub• 
lie service of any kind with this taxpayer's money . 
All school children are left to ride as ordinary
paying passengers on the regular buses operated by 
the public trans portation system. Vfuat the town
ship does , and what t he taxpayer complains of, is 
at stated intervals to reimburse parents for the 
fares paid , provided the children attend either 
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public scho ols or Catholic Church schools . 'rhis 
expenditure of tax funds has no possible effect 
on the child's safety or expedition in transit . 
As passengers on the public buses· they travel as 
fast and no faster , and ,are as safe and no safer , 
since their parents are reimbursed as before . 

In addition to thus assuming a type of ser
vice that does not exist, the Court also insists 
that we must close our eyes to a. discrimination 
which does exist. The resolution which authorizes .
disbursement of this taxpayer's money limits re
imbursement to those who attend public schools and 
Catholic schools . That is the way the act is 
applied to this taxpayer. 

The New Jersey act in question makes the 
character of the school , not the needs of the child
ren, determine the eligibility of parents to re 
imbursement •••• 

It seems to me that the basic fallacy in the 
Court ' s reasoning, which accounts for its failure 
to apply the principles it avows, is in ignoring 
the essentially religious test by which benefi
ciaries of this expenditure are selecte-d . A 
policeman protects a Catholic , of eourse--but not 
because he is a Catholic; it is because he is a man 
and member of our society. The· fireman protects 
the church school--but not because it is a church 
school; it is because it is property, part of the 
assets of our society. Neither the fireman nor the 
policeman has to ask before he renders aid , "Is 
this man or building identif ied with the Catholic 
Church '?" But before these school authorit ies draw 
a check to reimburse for a student •.s fare they mus t 
ask just that question ~ and if the school is a 
Catholic one they may render aid because it is 
such , while if it is of any other faith or is run 
for profi t, the help must be withheld •••• 

But we cannot have it both ways . Religious 
teaching cannot be a provate affair when the stat& 
seeks to impose re gulations which infringe on it 
indirectly, and a public aff'air when it comes to 
taxing citizens of one faith to aid another , or 
those of no faith to aid at all . If' these prin
c iples seem hsn..sh in prohibiting aid to Catholic 
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e.duee.tion, it must not be forgotten that it is the 
same Const _tution that alone assures C tholics the 
ri ght to maintain these schools at all when pre 
dominant local s e ntiment ould forbid them. 
Pierce v ~ Society of Sisters, ( 2&8 U. S . $10). 
Nor should I think that those who have done so 
well without this aid would want to see this 
separation between Church and State b roken down. 
If the state may aid these religious schools, it 
may therefore r~ gulate them. Many groups have 
sought aid from tax funds only to find that it 
carried political controls with it . Indeed this 
Court has declared that ni t is hardly lack of due 
process for the government to regulate th t which 
it subsidizes." 

But in any event, the great purposes of the 
Constitution do_not depend on tbe ap roval or 
convenience of those they restrain~ I cannot read 
the history of the struggle to separate political 
:from ecclesiastical affairs, well summarized in 
the opinion of Mr . Justice Rutledge in which I 
generally concur, wi t hout a conviction that the 
Court today is unconscious ly giving the clock's 
bands a backward turn (60, pp . 513-517). 

Mr . Justice Rutledge wrote a separate dissenting 

opinion with Mr . Justice Burton joining in agreement that 

the majority should have upheld taxpayer Everson . Mr. 

Justice Rutledge, beginning with quotations, said, in 

part: 

noongress shall make no law respecting an 
establishment of religion, or prohibiting the 
:free exercise thereof •••• '' 

"We.ll aware that Almighty God hatch created 
the mind free; •• • that to compel a man to furnish 
contributions of money for the propagation of 
opinions tlhich he disbelieves, is sinf'ul and 
tyrannical; 

nwe, the General As s embly /Jf Virginia,
1786 7, do enact /in a Bill f -or Establishing
Re li'gious-Freedom7, that no man shall be compelled 
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to fre que nt or $uppor t any rel~gious worship , 
place , or ministry what soever, nor shall be en
f orced , restrained , molested , or burtbened in 
his body or goods , nor shall otherwise suffer on 
account of his religious opinions or belief ••• " 

I cannot believe that the great author of those 
words, or the men who made them la , could have 
joined in this decision ., Neither so high nor so 
impregnable today as yesterday is the wall raised 
between c hurch and state by Virginia ' s great sta
tute of religious freedom and the First Amendment, 
now made applicable to all the states by the 
Fourteenth . New Jersey's statute sustained is 
the first , if indeed it is not the second breach 
to be made by this Court's ac tion ., That a third ., 
and a fourth, and still others will be attempted , 
we may be sure . For just as Cochran v ., Board of 
Education , 281 u. s. 370 , bas opened the way by 
oblique ruling for this decision , so will the two 
make wider the breach for a third.., Thus with 
time the most solid freedom steadily gives way 
before continuing corrosive decision. 

This case forces us to determine squarely for 
the first time what was "an establishment of re
ligion11 in the First Amendment ' s conception; and 
by that me-asure to decide whether New Jersey ' s 
action violates its command •••• 

I . 

Not simply an established church , but any law 
respecting an establishment of religion is for
bidden . The Amendment was broadly but not loosely 
phrased ,. It is the compact and exact summation 
of its author's views formed during his long 
s~r:uggle for religious freedom. In r ~a.dison's own 
words characterizing Jeffersonts Bill for E:stab
lishing Religious Freedom, the guaranty he put in 
our national charter, like the ~ill he piloted 
through the Virginia Assembly , was a "Model of 
technical precision, and perspicuous brevity. " 
Madison eould not have confused "churehn and 
"religion" , or "an established church" and "an 
establishment of religion" . 

The Amendment ' s purpose was not to strike 
merely at the official establishment of a single 
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sect, creed or religion, outlawing only a formal 
relation such as had prevailed in England and 
some of the colonies . Necessarily it was to up
root all such relationships . But the object was 
broader than separating church and state in this 
narrow sense. It was to create a complete and 
permanent separatlon of the spheres of religious 
activity llnd civil authority by comprehensively 
forbidding every form of public aid or support for 
religion. In proof the Amendment '-s wording and 
history unite with this Court's consistent utter
ances whenever attention has been fixed directly 
upon the question ,. 

No one would claim today that . the Amendment 
is constricted , in nprohibiting the free exercise" 
of religion, to securing the free exercise of 
some formal or creedal observance~ of one sect or 
of many .. It secures all forms of religious ex
pression, creedal, sectarian or nonsectarian 
wherever and however taking place, except conduct 
which trenches upon the like freedoms of others or 
clearly and presently endangers the community's 
good order and security . For the protective pur
poses of this phase of the basic freedom street 
preaching, oral or by di.s tribution of literature, 
has been given "the same high estate under the 
F'i rst Amendment as • • • worship in the churches 
and preaching from the pulpits . " Ap.d on this 
basis parents have been held entitled to send their 
children to private , religious schools . Pierce v, 
Society of isters , 268 U. S. 510 . Accordingly , 
daily religious education commingled with secular 
is "religion" within the guaranty's comprehensive 
scope . So are religious training and teaching in 
whatever form . The word connotes the boradest 
cont~nt, determined not by the form or formality 
of the teaching or where it occurs , but by its es
sential nature r egardless of those dsta:i.ls . 

. "Religion" bas the same broad significance 
in the twin prohibition concerning "an establish
ment." The Amendment was not duplicitous. "Re 
ligion" and "establishment" were not used in any 
formal or technical sense . 'The prohibition
broadly forbids state support , financial or other , 
of religion in any guise ~ fo.rm or degree . It 
outlaws all use of public funds for religious 
purposes . 

http:dsta:i.ls
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II. 

No provision of the Constitution is more 
closely tied to or given content by its generating 
history than the religi ous clause of the First 
Amendment . It is at once the refined product and 
t he terse sum·nation of that history.. The history
includes not only Madison ' s authorship and the 
proceedings before the First Congress , but also 
the lonb and intensive struggle for religious 
freedom in America , more especially in Virginia , 
of which the Amendment we s the direct culmination. 
In the documents of the times , particularly of 
adison , who vras leade r in the Virginia struggle 

before he became the Amen ment 1s sponsor, but 
also in the writ ings of Jefferson and others and 
in the i ssues whi ch enge ndered them ie to be 
found irrefutable confirnation of the Amendment 's 
sweeping content ••• 

All the great instruments of the Virginia 
struggle for religious liberty thus became war p and 
woof of our constitutional tradit i on, not simply
by the course of history , but by the co~non unify
ing force of Madison 's life, thought and sponsor
ship . He epitomi~ed the whole of that tradition 
in the Amendment 's c ompact, but nonetheless com
prehens ive , phrasing. 

As the Remonstrance discloses throughout, 
.adison opposed eve ry form and degree of official 
relation between religion and civ i l authority . 
For him re l igion was a wholly private matter beyond 
the scope of civil power either to restrain or to 
.support . Denial or abridgment of religious free 
dom as violation of rights both of conscience 
and of natural equality. State aid was no less 
obnoxious or destructive to freedom and to relition 
itself than other forms of state i nterference . 
11 Es tablishment" and 11 free exerc ise" were correla
tive and coextensive ideas , re~resenting only dif
ferent facets of the single great and fundamental 
freedom. The Remonstr nee, follo ing the Virginia 
statute ' s example , referred to the history of 
relig ous conf licts and the effects of all sorts of 
establishments , current and historical , to suppress . 
religion ' s free exerc i se . ith Jefferson, adison 
believed that to tolerate any fragment of establish
ment would be by so much to perpetuate restraint 
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upon that freedom . Hence he sought t ..o tear out 
the institution not partially but root and branch, 
and to bar its return forever . 

In no phase was he more unrelentingly absolute 
than in opposing state support or aid by taxation. 
Not even "three pence" contribution was thus to be 
exacted from any citizen for such a. purpose . 
Remonstrance , Par. J . Tithes had been the life · 
blood of establishment before and after other com
pulsions disappeared . Madison and his co 1orkers 
made no exceptions or abridgments to the complete 
separation they created . Their objec tion was not 
to small tithes . It was to any tithes whatsoever. 
"If it were lawful to impose a small tax for r e 
l i g ion the admission woul d pave the way for oppres
sive levies . " Not the amount but "the princ i pl e 
of assessment was wrong . " And the principle was 
as much to prevent "the interference of law in re 
ligion" as to restrain re l igious intervention in 
poll tical matters . In this field the authors of 
our freedom would not tole r a t e ut he firs t experi 
ment on our liberties" or "wait ti l l usurped 
power had strengthened itself by exercise , and en
tangled the question in precedents" . Remonstrance, 
Par . 3 . Nor should we . 

In view of this history no further proof is 
need~d that the Amendment forbids any appropria
tion, large or small , from public funds to aid or 
support any and 

Does Ne\v Jersey ' s ac tio-n furni.sb support for 
religion by use of the taxing power? Certainly it 
does 1 if the test remains undiluted as Jeffe r son 
and Madison made it , that money taken by taxation 
from one is not to be used or given to support 
another ' s religious training or belief , or indee d 
one's own . Today as then the furnishing of "con
tributions of money for the propagation of .opinions 
which he disbelieves'' is the forbidden exaction ; 
and the prohibition is absolute for what ever 
measure brings that consequence and whatever amount 
may be sought or given to that end .. 

http:furni.sb


138 

The f'unds used here were raised by taxation. 
The Court does not dispute , nor co uld it, that 
their use does in f act give aid and encouragement 
to religious instruction. It only concludes that 
this id is not "support" in law. But Madison and 
Jefferson were concerned with aid and support in 
faet , not as a legal conclusion nentangled in 
precedentan . Remonstrance, Par . 3. Here 
parents pay money to send their children to parochial 
schools and funds raised by taxation are used to 
reimburse them. This· not only helps the children 
to get to school and the parents to send them . It 
aids them in a substantial way to get the very 
thing which they are sent to the particular school 
to secure , namely, religious training and teaching. 

Believers of all faiths , and others who do 
not express their feeling toward ultimate issues 
of existence in any creedal form, pay the New 
Jersey tax . then the money so raised is used to 
pay for transportation to religious schools , the 
Catholic taxpayer to the ·extent of his· proportion• 
ate share pays for the transportation of Lutheran, 
Jewish and otherwise religiously affiliated child·
ren to receive their non- Catholic religious in
struction. Their parents likewise pay proportion
·ately for the transportation of Catholic children 
to receive Catholic instruction. Each thus con
tributes to n~he propagation. of opinions which he. 
disbelievesrr in so far as their religions differ., 
as do others who accept no ereed wi tbout regard t o 
those differences . Each thus pays taxes also to 
support the teaching of his own religion, a.n 
exaction equally forbidden since it denies "the 
comfortable liberty" of giving one ' s contribution 
to tho- particular agency of instruction he approves . 

New Jersey ' s action therefore exactly fits the 
type of exaction and the kind of evil at which 
Madison and Jefferson struck. Under the test they 
framed. it ·cannot be said that the co:st of trans
p"Ortation is no part of the cost of education or of 
religious · instruction given . That it is a substan
rial and a necessary element is shown most plainly 
by the continuing and increasing demand for the 
state to assume it . or is there pretense that it 
relates only to the secular instruction given in 
religious schools or that any attempt is or could 
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be made t oward allocating proportional sharea as . 
between the secular and the religious instruction. 
It i s precisely because t he ins t:ru.c tion is reli
gious and relates to a particular faith , \"'he ther 
one or another , that parents send their children 
to religious schools under the Pierce doctrine . 
And the very purpose of the state ' s c ontribution 
is to defray the cost o£ conveying , the pupil to 
the place where he will receive not simply secular, 
but also and primarily religious , teaching and 
guidance •••• 

Finally .. trans,portation, where it is needed , 
is as essential to education a·s any other element . 
Its cost is as much a part of' the total expense, 
exeept at times in amount , as the cost of text 
books , of school lunches , of athletic equipment , 
of writing and other materials; indeed of all 
other items composing the total burden.. Now as 
always the eore of the educational process is the 
teacher- pupil relationship .. Wi thout this the 
richest equipment and faeili ties \Vould go for 
naught •• • • But the proverbial Mark Hopkins con
ception no longer suffices for the country ' s re
quirements . Without buildings , without equipment , 
without library, textbooks and other materials , and 
without transportation to bring teacher and pupil 
together in such an effective teaching environment , 
there can be · not even the skeleton of' what our 
times require . Hardly can it be m.a.intained that 
transportation is the least essential of these 
it·ems , or that it does not in fact aid , encourage , 
sustain and support , just as they do , the very 
process which is its purpose to accomplish . No 
less essential is it , or the payment of its cost , 
than the very teaching in the classroom or payment 
of the teacher ' s sustenance . Many types of equip
ment , now c onsidered essential , better could be 
done VIi thout •••• 

IV. 

~ut we are told that the dew Jersey statute 
is valid in its present application because the 
appropriation is for a public , not a private pur
pose , namely, the promotion of education, and the 



majority accept this idea in the conclusion that 
all we have here is "public welfare legi sla tion", · 
If that is true and the Ame ndment's force can be 
thus destroyed, hat has been said becomes all 
the more pertinenti For then there could be no 
possible objection to mo.ra extensive support of 
religious education by New Jersey. 

If the :fact alone be determinative that reli ... 
gious schools are engaged in education, thus pro ... 
moting the general and individual welfare, to gether 
with the l egisla ture ' s decision that t he payment 
of public moneys for their aid makes their work a 
public function, then I can see no possible basis 1 
except one of dubious legislative policy, for the 
state's refusal to make full appropriation for 
support of private, religious schools, just as is 
done for public instruction. There could not be, 
on that basis, valid constitutional objection. 

We have here then one substantial issue, not 
two . To say that New Jersey's appropriation and 
her use · of the power of taxation for raising the 
funds appropriated are not for public purposes 
but are for private ends, is to sa;,r that they are 
:for the support of religion and religi ous teaching. 
Conversely, to say that they are for public pur
poses is to say that they are not for religious 
ones. 

This is precisely for the reason that educa
tion which includes reli gious trai ning and teach• 
ing, and its support, have been made matters of 
private ri ght and function, not public , by the ve.ry 
terms of the First Amendment . That is the effect 
not only in its guaranty of religion's free exer
cise, but also in the prohibition of establishments. 
It was on this. basis of the private character of 
the function· of religious educ.ation that this Court 
held parents entitled to send their children to 
private, religious schools . Pierce v .. Society of 
Sisters, supra. Now it declares in effect that the 
appropriation of ublic funds to defray part of the 
cost of attending those schools is for a public 
purpose.- If so , I do not understand why the state 
cannot go farther or why this case approaches the 
verge of its power••• . 

Our constitutional policy is exactly the 
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sity for rellgious training, teaching or observance . 
Rather it secures their free exercise. But to that 
end it does deny thnt the state can undertake or 
sustain them in any form or degree . For this 
reason the sphere of religious activity, as dis·
tinguished for the seeular intellectual liberties , 
has been given the twofold protection and , as the 
state cannot forbid, neither can it perform or aid 
in performing the rel igious function . The dual 
prohibition makes that function altogether pri
vate.. It cannot be made a public one by legisla
tive act.. This was the very heart of Madison's 
Remonstrance ·' as it is of the Amendment itself .• 

It is not because religious teaching does not 
promote the publ i c or the individual's welfare , but 
because neither is furthered when the state pro 
motes religious education , that the Constitution 
forbids it to do so. Both legislatures and courts 
are bound by that distinction.. · In fai).ure to ob 
serve it lies the fallacy of the npublie function" 
"logical legislationn argument, a fallacy facili
tated by easy transference of the argument's 
basing from due process unrelated to any religious 
aspect to the First Amendment •••• 

The reasons underlying the Amendment 's pol icy 
have not vanished ~itb time or diminished in force. 
Now as wh,,n it was adopted the price of religious 
freedom is double . It is that the church and re
ligion .shall live both within and upon that free
dom. There cannot be .freedom of religion , safe
guarded by the state, and intervention by the 
church or its agencies in th~ state's domain or de 
pendency on its largesse. Madison 's Remonstrance , 
Pars .• 6, 8 .. The great condition of religious 
liberty is that it be maintained free from susten- ' 
ance, as also from other interferences , by the 
state .. Fo r ~hen it comes to rest upon that secular 
foundation it vanishes with the resting. Id ., 
Pars . 7 , 8. Public money devoted to 'payment of 
religious costs, educational or other, brings the 
quest for more . It brings too the st1~uggle of 
sect against sect for the larger share or for any. 
Here one by numbers alone will benefit most , 
there another . That is precisely the history of 
societies which have had an established religion 
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and dissident groups . It is the very thing Jeffer
son and Madison experienced and sought to guard 
against, whether in its blunt or in its more 
screened forms . The end of such strife cannot be 
other than to destroy the cherished liberty. The 
dominating group will achieve the dominant benefit; 
or all will embroil the state in their dissensions ••• 

This i s not therefore just a little case over 
bus fares. In paraphrase of Madison, distant as 
it may be in its present form from a ' complete es
tablishment of religion, it differs from it only 
in degree; and is the first step in that direction••• 

The realm of religious training and belief re
mains , as the Amendment made it, the kingdom of 
the individual man and his God. It should be kept 
inviolately private , not "entangled ••• in precedents" 
or confounded with what legislatures legitimately 
may take over into the public domain . 

v. 

No one conscious of religious values can be 
unsympathetic toward the burden which our consti
tutional separation puts on parents who desire re
ligious instruction mixed with secular for their 
children. They pay taxes for others' children's 
education, at the same time the added cost of 
instruction for their own . Nor can one happily 
see benefits denied to children which others re
ceive, because in conscience they or their parents 
for them desire a different kind of training 
others do not demand . 

But if those feelings should prevail , there 
would be an end to our historic constitutional 
policy and command . o more unjust or discrimina
tory fact is it to deny attendants at religious 
schools the cost of their transportation than it is 
to deny them tuitions, sustenance for their teach
ers, or any other ducational expense hich others 
receive at public cost . Hardship in fact there is 
which none c an blink .. But , for assuring to those · 
who undergo it the greater, . the most comprehensive 
freedom, it is one written by design and firm in
tent into our basic law•••• 
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That policy ne cessarily entails hardship 
upon persons ~ho forego the right to educational 
advantages the state can supply in order to secure 
others it is precluded from giving . Indeed this 
may hamper the parent and the child forced by 
conscience to that choice . But it does not make 
the state unneutral to withhold what the Constitu
tion forbids it to give . On the contrary it is 
only by observing the prohibition rigidly that the 
state can maintain its neutrality and avoid parti 
sanship in the dissensions inevitable when sect 
opposes sect over demands for public moneys to 
further religious education, teaching or training 
in any form or degree ,. directly or indirec tly. 
Like St . Paul 1 s freedom, religious liberty with a 
great price must be bought . And for those who 
exercise it most fully , by insisting upon re·l i
gious education for their children mixed with 
secular. by the terms of our Constitution the price 
is greater than for others . 

The problem then cannot be cast in terms of 
legal discrimination or its absence . This would 
be true , even though the state in giving aid should 
treat all religious instruction alike . Thus , if 
the present statute and its application were shown 
to apply equally to all religious schools of what 
ever faith , yet in the light of our tradition it 
could not stand . For then the adherent of one 
creed still would pay for the support of another, 
the childless taxpayer with others more fortunate . 
Then too there would seem to be no bar to making 
appropriations for transportation and other ex
penses of children attending public or other secu
lar schools , after hours in separate places and 
classes for their exclusively religious instruc 
tion . The person who embraces no creed also would 
be forced to pay for teaching what he does not be 
lieve . Again , it was the furnishing of "contribu.
tions of money for the propagation of opinions 
which he disbelieves" that the fathers outla ed . 
That consequence and effect re not removed by 
multiplying to all - inclusiveness the sects for 
which support is exacted . The Constitution requires , 
not comprehensive identification of state with re 
ligion , but complete separation••• ~ 
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' 
VI. 

Two gl'eat drives are constantly in motion to 
abridge , in the name of . education~ the complete 
division of religion and civil authority which our 
fore:fathers made . One is to introduce religious 
education and observances into the public schools~ 
The other, to obtain public funds for the aid and 
support of various private religious schools ••• In 
my opinion bbth avenue,s were closed by the Consti• 
tution.. Neither should be opened by this Court . 
The matter is not one of quantity _. to be measured , 
by the amount of money expended. Now as in I adi 
son' s day 1t is one o·r principle , to keep separate 
the separate spheres as the First Amendment drew 
them; to prevent the first experiment upon our 
liberties; and to keep the question from becoming
entangled in corrosive precedents . We should not 
be less strict to keep s.trong and untarnished the 
one side of the shield of religious freedom than 
we have been of the other., 

The judgment should be reversed (60, pp .517.... 
535) . 

Comment 

Earlier,. mention was made of the fact that the sepa

rate opinions o:f the Justices in this ease add to a broad 

interpretation of the uestablisbment o:f religion" claus-e . 

Nevertheless , the majority opinion held that the facts 

for review in the case were not in violation of any pro

vision of the federal Constitution . Both of the dissent•· 

ing opinions insist tbat the majority, after enunciating 

these strong principles, then proceeded to contravene 

them in application to the question. 

Schoolmen inclined to accept the ·Court's reasoning 

on the Louisiana textbook law in the Cochran case would 



probably find the Court t s reasoning on this New Jersey 

transportation law similarly warranted-·except, that as 

Mr .. Justic-e Jackson points out, the township school 

board extended the authorization for reimburs ement of 

fares for children attending only the Catholic parochial 

schools . 

Professor Cushman has note-d of' the decision in this 

ease: 

~ ·~ 41 C.ItJ leaves several questions unanswered . 
How farmay the state validly go , under the ttchild 
benefit theorytt, in granting benefits to parochial 
school children? If it may provide free text
books and bus transportation, may it also provide 
free lunches , free gymnasiums and swimming pools , 
free school clinics , a nd so on? Also , if a com
munity is not forbidden to give· .free bus service 
to all school children including parochial school 
children, may Catholic parents demand such service 
as a constitutional right from communities which 
now extemd it only to public school children: •••• 
(11 , p . 145) 

The questions just raised are, of course , evoked by 

the decision o£ the Court on the specific facts under re

view. The broad interpretation which the Court gave the 

"est ablishment of rel t gion" clause in erecting the back

ground against which to review the facts of the ease was 

disturbing to a variety of commentators .- Their viewpoint 

is summarized as follows , and again the words are Prores

sor Cushman's . He notes that the Court did not question 

that government aid to religion "would be bad", and then 

goes on: 



Religious leaders, both Catholic and Protes
tant, together with some lay critics, have chal
lenged the basic rule which the Court has an
nounced. They urge that the Founding fathers did 
not intend by the First Amendment to forbid all 
gover~~nt aid to religion, but onlr such aid as 
favors one religion over another••• {ll, p .l46) 

Out of all the foregoing attitudes toward the Ever

son decision we find a curious bifurcation of the thought-
provoked. For, although as Mr .. Justice Rutledge in his 

dissenting opinion warned , "neither so high nor impreg~ 

nable today as yesterday is the wall raised between 

church and state", we may justifiably continue the meta

phor and say that the wall appears, notwithstanding, to 

run farther. (This may be demonstrated by the next case 

discussed. -) Harry N. Rosenfeld , writing in the Nation's 

Schools and considering whether the decision in the 

Everson ease may have limited,. rather than extended, "the 

con~t:ttutional possibilities of public aid for sectarian 

schools", notes the difficulty of applying such prin

ciple. He says: 

··~~The deeision_7 may mean that payments made 
to parents or school children are valid while 
payments made directly to sectarian schools may 
be unconstitutional ••• 

•••~And it_7 may mean that the crucial issue is 
not the character of the recipient but rather tha 
nature of the aid ••• A third possible interpreta
tion, although hardly a rationale, runs along dif
ferent lines. The school board operated no high 
school. Therefore, •••• it had to make some arrange
ment to meet its obligation to •••• its children. 



This interpretation would limit the decision to 
the very narrow point of the unavailability of 
public facilities within the school district ••• 
(32, p . 43) 

The present case, it should be clearly understood , 

did not sanction the use of public funds for the estab

lishment of religion. It merely sanctioned , by the 

majority view, the use of public funds for a public pur

pose which brought no more than incidental benefit to 

religion . 

The Court did not have under review the question of 

the New Jersey statut$ 1 S apparent discrimination against 

children who attended other parochial schools or private 

schools operated for profit , although both majority and 

minority noted that this point was of sufficient import 

for resolving the case quite aside from the religious 

issue . 

Some persons would surely agree with r . Justice Rut

ledge and his belief that the manifest discrimination 

against children attending other than Catholic non- profit 

schools constituted the real issue - -was, in fact , the 

issue before the Court. 

Whereas this and the preceding two cases have dealt 

primarily with questions or the use of public funds for 

the benefit of sectarian schools , three later cases 



11+8 

(Ll7J, LlBJ, and £:19_7) are related more speci.fi 

cally to the express application of t he "establishmecnt ot 

religion" clause to questions arising from school prac

tices involving rel igious instruction. 

Meanwhile the matters of military training (eases 

Cl3J and Ll4J ) and of the flag salute (cases f:l 5J 
and Cl6J) are considered in connection with schools . 

http:speci.fi


AVillT. 1 - RELIGION , FREE SPEECH , ETC , 
An Establishment of Religion 

MILITARY TRAI NI NG - 1 

Pearson v •. _Coale 

290 u. s . 597, 54 s . ct . 131 ( 1933) 

The Supreme Court of the United States dismissed an 
appeal "for want of a substantial Federal question" and 
thereby sustained the ri ght of the State of Maryland to 
compel male students in its state university to take mili 
tary training. 

This case and the one following arose within the pe 

culiar context of attitudes devel·oped by Americans from 

the conflict produce d by mingled idealism and disillu

sionment following World 'War I . The period was one in 

which the Briand-:Ke llogg Peace Pact of 1928 , "the most 

thoroughgoing commitment to peace which great powers had. 

ever made" , could be ratified by the Senate on the same 

January day in 1929 tha t it turned to "consideration o.t a 

bill authorizing construction of fifteen cruisers~ " (25, 

vol. 2 , p . SOO) Munitions makers or "Merchants of De ath0 

were added to the traditional over- simplifications in 

explanation of war,. a.nd attempts were made to reinterpret 

even the American Civil War as a plot by industrialists. 
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The present case arose when Ennis Coale, ·a member of 

the ethodiat Episcopal Church and its Epworth League 

registered in the University of Maryland in the fall of 

1932 . The univers\ty was a "land grant college" benefit~ 

ing under the terms of the ]'orr1ll Act of 1862 and was 

consequently obligated to provide instruction in military 

tactics--the Reserve Offi cers Training Corps program. 

During the summer preceding his enrollment Ennis Co le 

had read a resolution by the general council of his churc h 

urging that Ue thodists be exempt from Reserve Officers 

Training Corps programs and that the United States cease 

financial support of military instruction in all civil 

s chools . Also , at his request he had received from a 

"Committee on Mi litarism and Education" a pamphlet and ad

vice on how he might avoid military training in college . 

Accordingly, ~nnis Coale refused to participate in 

the Reserve Officers Training Corps program at the Uni

versity of f.a ryland and was suspended until such time as 

he was willing to comply with the regulations of the uni 

versity . 
.13 

.His father sought a w•it of mandamus in the superi 

or court of Baltimore to compel the university to admit 

An order to compel a public agency or its officers to 
perform an act . 

13 
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the son. This court granted the writ , but upon the case 

being taken by the unive rsity authorities to the court of 

appeal s of Maryland , the highest state court , the order 

tor t he writ was reversed . 

This state court found reason to doubt Ennis Coale ' s 

sincerity, and it c i ted a written statement he had submit

ted in connection with his refusal to take military train

ing at the time he registered. 

The decision against Ennis Coale as appealed to the 

Supreme Court of the United State.s . That Court, in a pe r 

curiam decjsion dismissed the appeal "for want of' a sub

stantial Federal question" . (97, p . l31) The right of the 

University of 'aryland to compel its qualified male stu

dents t o take the Reserve Officers Training Corps progr am 

was thereby sustained . 

Comment 

The facts nnd presenta tion of this case provided 

nothing which the Supreme Court would recognize as reason 

for questioning Maryland ' s requirement for compulsory mi l i 

tary training as a condition for attendance at its uni 

versity. In the following year, ho ever , a similar 

California case with the question somewhat more skillfull y 

developed was decided by the Court . That case follows . 
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ANJ)T •. 1 - RELIGIOU , FRE.'E A. DT •. 14 - RIGHTS OF CITI
SPEECH , ETC •. ZENS 
An Establishment Sec . 1 - Due Process of Law 
of Rel igion 

MILITARY TRAI NING - 2 

Hamilton v . Regents of the University of California 

293 ' u . s . 24.5, 5.5 s . ct. 197 (1934> 

The Supreme Court of the United States held that al
though t he r e l igious beliefs of a student were protected 
by due proces s of law, he was not being compelled to at
tend t he University and could claim no constitutional 
right to do so without complying with the requirement 
that all physically able male students take military 
training . 

Among the freshmen who registered for the fall term, 

1933 , at the University of California were two young men 

who conformed to all requirements except the compulsory 

course in mi litary science and tactics . This course , they 

later asserted , was "an integral part of the military 

establishment of the United States", and not connected in 

any way with the militia or military establishment of 

California {76, p . l99} . 

As the Supreme Court of the United States was to ob .. 

serve, their sincerity was beyond question. Both were 

sons of ·ordained ministers in the Met hodist Episcopal 

Church , both were themselves members of that church and 
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its Epworth League, a nd both dhered to certain rosolu

tiona in which local and national conferences of their 

church had urged that the United St tes "cease to support 

rinancially all military training in civil educational 

institutions," or else exempt Me t hodist students on the 

grounds of conscientious objection. The two students 

therefore petitioned the un i versity for exemption but 

their petition was denied, Their next recourse was 

another petition in which the bishop of the church for 

California joined them in addressing the re gents. This 

petition was likewise denied, and in addition the regents 

suspended the t wo students until they should be willing 

to comply with the re gulations requiring military train

ing at t he University o~ California . These regulat ions 

rested upon the sta tute by which the state had accepted 

the terms of the Morrill Act of 1862 providing for feder

al endowment of "land grant colleges" which would offer 

certain specified subjects, including military tactics 

(76, pp.l99-200) . 

The two students, through their fathers, thereupon 

sought from the California supreme c ourt a mandate to com

pel the uni versity to admit them without imposing the 

requirement for military training . The state court re
•fused to issue the writ and the case was taken to the 
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Supreme Court of' the United States on appeal~ The two 

students asserted that the state statuto was repugnant to 

the Constitution and lar;s of' the United States ~ More 

specifically they asserted that. contJ>ary to the Four

teenth Amendment , their privileges and immunities as citi

zens of the United States ere being abridged and their 

liberty and property was being denied them without due 

proces s of law. They reiterated their religious convic~ 

tiona and conscientious objection to military training 

and, f'inally, challenged the California statute as being 

also ~pugnant to the Briand- Kellogg Peace Pact, ratified 

by the Senate in 1;2914 (76, pp .l97-202) . 

The Supreme Court held that the Reserve Q:fficers 

Training Corps program at the University of California was 

hardly an integral part of' the military establishment ot 

the United States ( 76, p . 203) . And as for tho Briand

Kellogg Peace Pact-- this , said the Court, "requires little 

considerationn, and it went on: 

••••• In that instrument the United States and the 
other high cont1•acting parties declare that they con
demn recourse to war for the solution of internation
al controversies ••• Clearly there is no conflict 

The- attempt here was to show that the California sta
tute conflicted with a treaty which , by virtue of' its" 
r atification , was included w1th1n the "supreme l aw o:r 
the landu . As the decision in this case demonstrates, 
the proponents of the nBrieker Amendment" were af'
forded no ammunition as a result .• 

14 
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between the regent's order and the provisions 
of this treaty..... (76 .~ p . 20,5) 

The Court devoted mos.t attention to the claims of 

the students under the Fourteenth Amendment . Mr. Justice 

Butler~ Mr. Justice Cardozo concurring, delivered the 

unanimous opinion, saying in part.: 

The clauses of the Fourteenth Amendment in
voked by appellants declare: uNo State shall make 
or enforce any law which shall abridge the privi~ 
leges or immunities of citizens of the United 
States ; nor shall any State deprive any person or 
li:fe, liberty, or property, without due process 
of law." Appellants' contentions are that the 
enforcement of the order prescribing instruction 
in military science and tae ties abridges some, 
privile·ge or immunity c·overed by the first clause 
and deprives of liberty safeguarded by the second. 
The "privileges and immunities" protected are 
only those that belong to citizens of the United 
States as distinguished from citizens of the 
states--those that arise from the Constitution 
and laws of the United States as contrasted with 
those that spring from other sources ••• Appellants 
as.sert--unquestionably in good faith--that all 
war, preparation for war, and the training re
quired by the Universlty are repugnant to the 
tenets and discipline of their chureh. to their 
religion, and to their consciences.. The "privi
lege" of attending the University as a student 
comes not .from federal sources but is given by 
the state. It is not within the asserted protec• 
tion.. The only "immunity" elalmed by these stu
dents is freedom from obligation to comply with 
the rule prescribing military training. But that 
"immunity" cannot be regarded as not within , or 
as distinguishable from, the 11 libertyu of which 
they claim to have been deprived by the enfol:»ce
ment of the regents' order. If the re gents' 
order is not repugnant to the due process clause, 
then it does not v i olate the privileges and im
munities clause. Therefore we need only decide 
whether by state action the "libertyn of these 
students has been infringed. 
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There need be no attempt t o enumerate or eom
~rehensively to defi ne what is included in t he 
liberty" protected by the due proce s s clause. Un

doubtedly it does include the right to entertain 
the beliefs, to adhere to the principles, and to 
teach the doctrines on which these students base 
their objections to the order prescribing mili
tary training••• The fact tha t they are able to 
pay their way in this University but not in any 
other institution in California is without signi-
ficance upon any constitutional or other que·stion 
here i nvolved. California has not drafter or 
called them to attend the University. They are 
seeking ·education offered by the state and at the 
same time insisting that they be excluded from 
the prescribed course solely upon grounds of their 
religious beliefs and conscientious objections to 
war, preparation for ·war, and military education. 
Taken on the basis of t he facts alleged in the 
petition, appellants' contentions amount to no 
more than an assertion that the due process clause 
o:f' the Fourteenth Amendment as a safeguard of 
"liberty" confers the right to be students in the 
State University free from obligation to take 
military training as one of the cond itions of 
attendance. 

. Viewed in the light of our decisions, that 
pro~osit1on must at once be put aside as untenable. 

Government, federal and state, each in its 
own _sphere owes a duty to the people within its 
jurisdiction to preserve itself in , adequate 
strength to maintain peace and order and to assure 
the just enforcement of law. And every citizen 
owes the rec i procal duty, according to hi .s ca
pacity, to support and defend government against 
all enemies., •• 

United States v . Schwimmer, 279 u. s. 644,,.
49 S . Ct. 448, 73 L. Ed. 889, involved a petition
for naturalization b y one opposed to bearing arms 
in defense of cou ntry . Holding the applicant not 
entitled to citizenship we said (page 650 of 279 
U. s . 49 s . Ct . 448, 450): "That it is t he duty
of citizens by £orce of arms to defend our govern
ment against all ene mies whenever necessity arises 
is a fundamental principle of the Constitution••• 
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Whatever tends to lessen the willingness of eiti• 
zens to discharge their duty to bear arms in the 
country's defens e detracts from the strength and 
safety of the government . " · 

In United States v. Macintoshll27, 283 U. s. 
605 s. Ct. 570, 571, 75 L. Ed. 1302, a later 
naturalization ease, the applicant was unwilling,
because of conscientious objections, to take un~ 
qualifiedly the statutory oath of allegiance 
which contains this statement: "That he will 
support and defend the Constitution and laws of 
the United States against all enemie~, foreign 
and domestic, and bear true faith and allegiance 
to the same." 8 u. s. C. Section 381 (8 USCA 
Section 831) . His petition stated that he was 
willing, if necessary, to take up arms in defense 
of this country, "but I should want to be free to 
judge of th~ necessity". In amplification he said: 
"I do not undertake to support 'my country, right 
or wrong' in any dispute which may arise, and I 
am not willing to promise beforehand, and without 
knowing the cause for w·hich my country may go to 
war, either that I ill or that I will not 'take 
up arms in defense of this c ountry', however 
'necessary' the war may seem to be to the Govern
ment of the day.n The opinion of this court 
quotes from petitioner's brief a statement to the 
effect that it is a nrixed principle of our Con
stitution, zealously guarded by our laws, that a 
a citizen cannot be forced and need not bear arms 
in a war if be has conscientious religious scruples
against doing so." And referring to that part of 
the argument in behalf ot the applicant, this 
court said (page 623 or 283 U., s., .51 s. Ct • .570,
575): "This, if it means what it seems to say, is 
an astonishing statement. Of course, there is no 

Lf27This case and the Schwimmer ease cited in the preceding
paragraph have been overruled by the decision in 
Girouard v . United States, 1946. (72) 
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such principle of the Constitution, fixed or 
otherwise. The conscientious objector is re
lieved from the obligation to bear arms in 
obedience to no constitutional provision, express 
or implied; but because. and only because , it 
has accorded with the policy of Congress thus to 
relieve him••• The privilege of the native born 
conscientious objector to avoid bearing a:rms 
eomes, not from the Constitution, but from the 
acts or Congress. That body may grant or with~ 
hold the exemption as in its wisdom it sees fit; 
and, if it be withheld, the native-born consci• 
entious objector cannot successfully assert the 
privilege . No other .conclusion is compatible 
with the well~nigh limitless extent of the war 
powers as above illustrated, which include, by 
necessary implication, the power, in the last 
extremity, to aompel the armed service of any 
citizen in the land, without regard to his objec
tions or his views in respect of the justice or 
morality of the particular war or of war in 
general . In Jacobson v. Massachusetts, 196 u. s. 
11, 29, 25 S. Ct. 358 , 362. 49 L. Ed . b43, 3 Ann. 
Cas, . 765 1 this court /Upholding a state compul
sory vaccination law!; speaking of the liberties 
guaranteed to the individual by the Fourteenth 
Amendment , said: nAnd yet he may be compelled, 
by force if need be, against h~s will and without 
regard to his p.ersonal wishes or his pecuniary 
interests, or even his religious or political
convictions, to take his place in the ranks of the 
army of his count:r-y 1 s._nd risk the chance of being 
-shot down in 1ts defense." . 

And see Pearson v, Coale, 165 Md . 224, 167 A ..
54, a . ease, similar to that now before us, de
cided against the contention of a student in the 
University of Maryland who on conscientious 
grounds objected to military training there re
quired. His appeal to this Court was dismissed 
for the want of a substantial federal question. 
Coale v. Pearson, 290 u. s . 597, 54 S . Ct . 131, 
78 L. Ed . ·525 . 

Plainly there is no ground for the conten
tion that the regents' order, requiring able
bodied male students under the age of twenty-four 
as a. cond1tion o·f their enrollment to ts.ke the 

1 
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prescribed instruction in military science and 
tactics, transgresses any constitutional right 
as serted by these appellants ••• (76, pp .203-205)
197 , pp . 203-205) ' 

Comment 

The gist of the Court's decision here was that the 

California. statute d,id not require military service, no~, 

in the words of a commentator, did it "peremptorily 

oommand submission to Military training". It did make 

the obligation to take such training "a condition of at 

tendance at the university" (38, p.768). The imposition 

ot this obligation was shown to be a state power not in 

c onflict with the federal Constitution. 

A subsequent decision involving a related issue may 

be of interest to those persons , including teachers, who 

occupy a semipublic position ., In the 1945 case of :rn re · 

Summers (114) the Court reviewed a state supreme court t s 

find ing that a license could be withheld from an attorney 

non the premise that a conscientious belie·f in non

violence to the extent that the believer would not use 

force to prevent wrong, no matter how aggravated, made it 

impossible for him: to swear in good faith" to suppor·t the 

state constitution. The Supre·m.e Court held that the re

quirement of such an oath and its interpretation "to 

require a willingness to pe rform military service, did 

not abridge religious freedomn. Four dissenting justices 
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insisted, in the words of Mr . Justice Black, that they 

could not agree that a state could "lawfully bar from a 

semipublic position a well - qualified man of good charac• 

ter solely because he entertains a religious belief which 

might prompt him at some time in the future to violate a 

law which has not yet been and may never be enacted . " 

(38, p. 768) 

!..!! ~Summers did not, of course , either confirm or 

limit the decision in Hamilton v . Regents . 
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AMDT . 1 ~ RELIGION, FREE SPEECH , ETC. 
An Establishment of Religion 

THE FIRST FLAG SALUTE CASE 

Minersville School District v. Gobitis 

· 310 U. s. 586, 60 s. Ot~ 1011 (1940) 
I I 

The Supreme Court of the United States sustained a 
Pennsylvani school · board rule that students should 
salute the flag as a cond i tion for school attendance . 
This decision was reversed in est Virginia. State Board 
of E'ducation v. Barnette (319 U. S ~ 62 (1943) 

In this case and the one to .follow two of the most 

powerful forces in contemporary society--nationalism and 

religion--were arrayed in conflict before the Court. 

Nationalism, in war-time, faced religious conviction in 

one of its most ·dissentious and militant forms. Prirni • 

t!vist Chr~stianity~ str~ngthened by the democratic dogma 

that the state may not 8fl?~ach unduly upon individual 

rights, confronted that same state standing secure but 

uncomfortable . in the right and obligation to support i tselt' 

by all reasonabl~ means . It was an ancient problem--one . 

that has found no express answer in law or theory, but 

only quasi-solutions in working balance . 

'Jehovah's Witnesses, the name adopted by former 

"Russ$llites" in 19.31, is a sect in which every member· 

holds himself to be, a minister of the gospel . Bach 
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minister or " itness" further holds that his justification 

lies in spreading an interpretation o:f' the Bible and a 

special doctrine emphasizing calculations o:f' Christ's 

coming and the battle of Armageddon . All institutional

ized churches, say the Witnesses, are spawned by the 

devil. These teachings are most zealously disseminated 

through many resources but especially through personal 

contacts, sale or giving away o:f' religious literature, and 

by house to house re chments (33, p.l056). The zeal and 

fanaticism of the Vitnesses has brought considerable re

ward in attention from the courts. Between 1938 and 1950 

they ap eared before the Supreme Court of the United 

States in "more than twenty major cases involving reli

gious liberty issues . In a m jority of these they were 

successful. These decisions have done much to clarify our 
16constitutional law relation to freedom of religion." 

(11, p.l32) 

Ceremony in religion is contrary to the tenets f the 

itnesses. Likewise, al though they declare "respect" for 

Freedom of the press and of speech was also involved 1n 
many of these cases. In one, Chaplinsky v. New Hamp• 
shire (51), th Court considered some very plain 
profa~ity directed by a Witness at a policeman. It 
determined that since the language contributed nothing 
to ideas, the right to use it was not included within 
the protection of the Bill of Rights. 

16 
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the flag they r fuse to salute it, contending that to do 

so is contrary to their literal interpretation of Exodus, 

Chapter 20, verses 4 and 5, herein is found the injunc

tion against bowing down before any "graven image", 

Therefore, when the school board of the Minersville, 

Pennsylvani a, school district ruled that all its children 

should salute the flag each day on pain of expulsion, the 

· children of Witness Walter Gobitis refused, and were ex-

palled. he father brousht suit to enjoin the school 

board from enforcing the flag-salute ceremony as a condi• 

tion of school attendance. Both the District Court and 

the .Circuit Court found in Gobi tis' favor. The Supreme. 

'court, having made counter disposition of several similar 
17 

cases (J3, p.l059) in per curiam decisions, now granted 

cei'tiorar1 in order "to give the matter full reconsidera• 

t i on". (33, p.l0.59) Tha Court spoke of the Gobitis case 

17 This means that the opinion was by the whole court and 
was not written by any one Justice. These opinions 
upholding flag salute requirements were in the follow• 
i ng cases: Leoles v. Landers, (1937) ( 6}; Herring v. 
State Board of Education, (1938 ) (79); Gabrielli v. 
Knickerbocker, (193g) (66); and J ohnson v. Deerfield,
(1939) (84). They are indicative of the Court's gene
ral a t titude that it should not decide a constitutional 
issue unless the necessity for so doing is strong. 
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as presenting "phases of the profoundest problem confront

ing . a democracy. " 

.· r~ Justice Frankfurter delivered the opinion, saying 

in part: 

A grave responsibility confronts this Court 
whenever in course of litigation it must recon~ 
cile t ne conflicting claims of liberty and authori
ty, But when the liberty invoked is liberty of 
conscience, and the authority is authority to 
safeguard the nation's fellowship , judicial con
science is put to its severest test . Of such a 
nature is the present controversy. 

Lillian Gobitis , aged twelve, and her brother 
illiam, aged ten, were expelled from the public 

schools of Minersvi lle, Pennsylvania, for refusing 
to salute the national flag as part of a daily 
school exercise. The local Board of Education re
quired both teachers and pupils to participate in 
this ceremony. The ceremony is a familiar one. 
The right hand is · placed on the breast and the 
following pledge recited in unison: "I pledge 
allegiance .to my flag , and to the Republic for 
which it stands; one nation indivisible, with 
liberty and justice for all . " While the words are 
spoken, teachers and pupils extend their right 
hands in salute to the flag . The Gobitis family 
are affiliated with "Jehovah's itnessea" , for 
whom the Bible as the Word of God is the supreme 
authority . The children had been brought up con
scientiously to believe that such a gesture of 
respect for the flag was forbidden by command of 
Scripture . 

The Gobitis children were of an age for which 
Pennsylvania makes school attendance compulsory. 
Thus they were denied a free educ ation and their 
parents had to put them into private · schools . To 
be relieved of the financial burden thereby en
tailed, their father, on behalf of the children 
and in his own behalf, brought this suit . He 
sought to enjoin the authorities from continuing 
to exact participation in the flag- salute ceremony 
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as a condition of his children's attendance at 
the Minersville school . After trial of the is
sues, Judge Maris gave relief in the District 
Court on the basis of a thoughtful opinion; his 
decree was affirmed by the Circuit Court of Ap
p~als, Since t his decision ran c ounter to 
several per curiam disposi tiona or this Court I 

we granted certiorari to give the matter full 
reconsideration, By their able submissions, the 
Committee on the Bill of Right s of the Ame rican 
Bar Association and the American Civil Liberties 
Union, as friends of the Court, have helped us 
to our conclusion. 

We must decide whether the requirement of 
participation in such a ceremony, exa~ted from a 
child who refuses upon sincere religious grounds , 
infringes without due process of law the liberty 
guaranteed by the Fourteenth Amendment. 

Centuries of strife over the erection of par... 
ticular dogmas as exclusive or all~comprehending 
faiths led to the inclusion of a guarantee for 
religious freedom in the Bill of Rights . The 
First Amendment, and the Fourteenth through its 
absorption of the First, sought to guard against 
repetition of those bitter religious struggles by 
prohibiting the establishment of a state religion 
and by securing to eve ·cy sect the free exercise 
of its faith . So pervasive is the acceptance of 
this precious right that 1ts sco pe is brought. into 
question, as here, only when the conscience of 
individuals collides with the felt necessities of 
s ociety. 

Certainly the affirmative pursuit of one's 
convictions about the ultimate mystery of the uni
verse and man's relation to it is placed beyond 
the reach of law . Government may not interfere 
with organi zed or individual expression o:f belief 
or disbelief, propagation of belief~-or even of 
disbelief in the supernatural--is protected~. ' 
whether in church or chapel, mosque or synagogue~ 
tabernacle or meetinghouse ~ Likewise the Consti
tution assures generous immunity to the individual 
from imposition of penalties for offending, in 
the course of his own religious activities, the 
religious views of others, be they a minority or 
those who are dominant in government . 
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But the manifold character of man's relations 
may bring his concept!on of religious duty into 
conflict with the secul.ar interests of his fellow• 
men.- When does the constitutional guarantee 
compel exemption from doing what society thinks 
necessary for the promotion of some great common 
end, or from a penalty for conduct which appears 
dangerous to the general good? To state the prob
lem is to recall the truth that no single prin~ 
c iple can answer all of life's complexities. The 
right to freedom of religious belief, however dis~ 
sident and however obnoxious to the cherished be
liefs of others~-even of a majority--is itself 
the denial of an absolute .. But to affirm that 
the freedom to follow conscience has itself no 
l i mits in the life of a .society would deny that 
very plurality of principles which, as a matter 
of history , underlies protection of religious 
toleration. Compare Mr . Just:tce Holmes in Hudson 
County Water ' co . v. McCarter, 209 u. S . 349t 355. 
Our present task then, as so often the case with 
courts,. is to reconcile two rights in order to 
prevent either from destroying the other. But , 
because in safeguarding conscience we are dealing 
with interests so subtle and so dear, every pos 
sible leeway should be given to the claims of 
religious faith,. 

In the judicial enforcement of religious 
freedom we are concerned ith a historic concept . 
See Mr . Justice Cardozo in Hamilton v . Regents, 
293 u.s . 24.5, at page 26.5. The religious liber
ty which the Const f tution protects has never ex• 
cluded legislation of gen~ral scope not directed 
against docti'inal loyalties of particular sects .. 
Judicial nullification of legislation cannot be 
justified by attributing to the framers of the 
Bill of Rights views for which tnere is no his ~ 
toric warraQ.t . Conscientious scruples have not, 
in the course of 'the long struggle .for religious 
toleration, relieved the individual from obedience 
to a general law not aimed at the promotion or 
restriction of religious beliefs . The mere pos 
session of religious convictions wp!ch contradict 
the relevant concerns of a political society does 
not relieve the .citizen from the discharge of 
political responsibilities . The ne cessity for 
this adjustment has again and again been recognized. 
In a number of situations the exertion of 
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political authority has been sustained, while 
basic considerations of rel l gious freedom have 
been left inviolate , Reynolds v, United States, 
90 ·u. S,. 145; Davis v . Beason 1.33 U. s • .333; Se 
lective Draft Law Cases, 24.5 U. s . 366; Hamilton 
v. Regents, 293 U.S . 245 . In all these cases the 
general laws in question, upheld in their appli 
cation to those who refused obedience from reli
gious convictionJ were manifestations of specific 
powers of government deemed by the legislature 
essential to secure and maintain that orderly, 
tranquil, and free society without which rellgious 
toleration itself is unattainable. Nor does the 
freedom of spe·ech assured by Due Process move in 
a more abs olute circle of i mmunity than that en
joyed by rel i gious freedo m. Even if it were as 
sumed that freedom of speech goes beyond the his
toric concept of .full opportunity to utter and to 
disseminate views , however heretical or offen
sive to dominant opinion, and includes freedom 
from conveying what may be deemed an i mplied but 
rejected affirmation, the question remains whethe r 
school children, like the Gobitis children, must 
be excused from conduct required of all the other 
children in the promotion of national cohesion. 
We are dealing with an interest inferior to none 
in the hierarchy of legal values . National unity
is the basis of national security . To deny the 
legislature the right to select appropriate means 
for its atta.inment presents a totally different 
order of problem from that of the propriety of 
subordinating t .he possible ugliness of 11 ttered 
streets to the free expression of opinion through 
distribution of handbills . Compare Schneider v. 
State of New Jersey, 308 U. s . 147 . 

Situations like the present are phases of the 
profoundest prob~em confronting a democracy--the· 
problem which Lincoln cast in memorable dilemma: 
"Must a government of necessity be too. strong for 
the liberties of its people, or too weak to main• 
tain its own existence?" No mere textual ·reading 
or logical talisman can solve the dilemma . 4.nd 
when the issue demands judicial determination , it 
is not the personal notion of judges of what wise 
adjustment requires which must prevail . 

Unlike the instances we have c ited , the case 
before us is no t concerned with an exertion of 
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legislative power for the promotion of some 
specific need or interest of secular society-
the protection of the family, the promotion of 
health, the common defense, the raising of pub
lic rev~nues to defray the cost of government . · 
But all these specific activities of government 
presuppose the existence of an organized politi 
cal society. Such a sentiment is fostered by 
all those agencies of the mind and spirit which 
may serve to gather up the tradition of a people, 
tran~mi t them from generation to gene:r•ation , and 
thereby create that continuity of a treasured 
common life wh:tch constitutes a civilization. 
"VJe live by symbols". The flag is the symbol of 
our national unity, transcending all internal dif• 
ferences, however large , vri thin the framework of 
the Constitution . This Court ha had occasion to · 
say that " •• • the 'flag is the symbol of the nation's 
power,--the emblern of freedom in its truest, best 
sense . ,.it signifies government resting on the 
consent of the governed; liberty regulated by 
l11w; the protection of the weak against the 
strong; security against the exercise of arbi
trary power; and absolute safety for free institu~ 
tions against foreign aggression . '' Halter v . 
Nebraska~ 205 U. s. 34. 

The case before us mu'st be viev1ed as though · 
the legislature of Pennsylvania had itself formal
ly directed the flag- salute for the children of 
Minersville; had made no exemption for children · 
whose parents were possessed of .conscientious 
scruples like those of the Gobitis family, and 
had indicated its belief in the desirable ends to 
be secured by having its public school children 
share a common experience at those periods of 
development when their minds are supposedly re
ceptive to its assimilation, by an exercise ap 
propriate in time and place and setting, and one 
designed to evoke· in them appreciation of the 
n tion's hopes and dreams, its suffel"ings and 
sacrifices . The precise issue, then, for us to 
decide is whether the legislatures of the various 
states and the authorities in a thousand counties 
and school districts of this country are barred 
from determining the appropriateness of various 
means· t~ evoke that unifying sentiment without 
which there-can ultimately be no liberties, c ivil 
or religious. To stigmatize legislative judgment 
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in providing for this universal gesture of respect 
for the symbol of our national life in the setting 
of the common school as a lawless inroad on that 
freedom of conscience which the Constitution pro 
tects; would amount to no less than the pronounce• 
ment of pedagogical and psycholo e;ica.l dogma in a 
field where courts possess no marked and certainly 
no controlling competence . The influences which 
help toward a common feeling for the common 
country are manifold . Some may seem harsh and 
others no doubt are foolish . Surely, however , tb• 
end is legitimate~ And the effective means for 
its attainment are still so uncertain and so un
authenticated by science as to preclude us from 
putting the widely prevalent belief in flag 
saluting beyond the pale of legislative power. 
It mocks reason and denies our whole history to 
find in the allowance of a requirement to salute· 
our flag on fitting occasions the seeds of sane~ 
tion for obeisance to a lender . 

The wisdom of training c ildren in patriotic 
impulses by th,ose compulsions which necessarily 
pervade so much of the educational process is not 
for our independent judgment , Even were we con
vinced of the folly of. such a measure, such belief 
would .be no proof of its unconstitutionality . Fott 
ourselves, we might be tempted to say that the 
deepest patriotism is best engendered by biv ing 
unfettered scope ~to the mos t crochety beliefs . 
Perhaps it is best , even f.rom the standpoint ot 
those interests which ordinances like the one 
under review seek to promote, to give to the least 
popular sect leave from conformities like t hose 
here in issue . But the court-room is not the 
arena for debat .ing issues of educational policy . 
It is not our province to choose among competing 
considerations in the subtle process of securing 
effective loyalty to the traditional ideals of 
democracy, while respecting at the same time in• 
dividual idiosyncracies among a people so, diver
sified in racial origins and religious allegiances . 
So to hold would in effect make us the school 
board for the country . That authority has not been 
given to this Court, nor should we assume it . 

·we are deal;i.ng hero with the formative period 
in the development of citizenship . Great diversity 
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of psychological and ethical opinion exists among 
us concerning the best way to train children for 
their place in society . Because of these differ... 
e ncas and because of reluctance to permit a single, 
iron-cast system of education to be imposed upon 
a nation compounded of so many strains, we have 
held that, even though public education is one of 
our most cherished democratic institutions, the 
Bill of Rights bars a state from compel li ng all 
children to attend the public schools . Pierce v, 
Society of the Sisters of the Holy Names of 
Jesus and Mary, 268 u.s. 510 . But it is a very 
different thing for this Court to exercise censo r
ship over the conviction of legislatures that a 
particular program or exercise will best promote 
in the minds of children who attend the common 
schools an attachment to the institutions of 
their country . 

'hat the school authorities are really assert 
ing is the right to awaken in the child's mind 
c nsiderations as to the significance of the flag 
contrary to those implanted by the parent . In 
such an attempt the state is normally at a dis 
advantage in competing with the parent 's authority, 
so long--and this i.s the vital aspect of religious 
toleration--as parents are unmolested in their 
right to counter>act by their own persuasiveness 
the wisdom and rightness~ of those loyalties which 
the state ' s 'educational system is seeking to pro• 
mote . Except wher6 the transgression of constitu• 
tional liberty is too ,plAin for argument, personal 
freedom is bast maintained--so long as the reme
dial channels of the democratic process remain 
open and unobstructed--when it is ingrained in a 
peoplets habits and not enforced against popular 
policy by the coePcion of adjudicated law . That 
the flag- salute is an allowable portion of a 
school program for those who do not invoke con
scientious scruples is surely not debatable. But 
for us to insist that , though the ceremony may be 
required, exceptional immunity must be , given to 
dissidents, is to maintain that there is no basis 
for a legislative judgment that such an exemption 
might introduce elements of difficulty into the 
school discipline, might cast doubts in the minds 
of the other children which would themselves 
weaken the effect of the exercise . 
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The preciousness of the family relation, the 
authority and independence which give dignity to 
parenthood , indeed the enjoyment of all freedom, 
presuppose the kind of ordered society which is 
summarized by our flag . A society which is dedi
cated to the preservation of these ultimate values 
of civilization may in self-protection utilize the 
educational process for inculcating those almost 
unconscious feelings which bind men together in a 
comprehending loyalty, whatever may be their 
lesser differences and difficulties • .That is to 
say, the process may be utilized so long as men 's 
right to believe as they please, to win others to 
their way of belief, and their right to assemble 
in their chosen places of worship for the devo
tional ceremonies of their faith, are all fully
respected . 

Judicial review, itself a limitation on 
popular government, is a fundamental part of our 
constitutional scheme. But to the legislature 
no less than to courts is committed the guardian
ship of deeply-cherished liberties. Where all the 
effective means of inducing political changes are 
left free from interference, education in the 
abandonment of foolish legislation is itself a 
training in liberty. To fight out the wise use 
of legislative authority in the forum of public 
opinion and before legislative assemblies rather 
than to transfer such a contest to the judicial 
arena , serves to vindicate the self-confidence of 
a free people • · 

Reversed. (91, pp .lOll -16) 

Comment 

The Supreme Court, in reversing the lower courts and 

thereby upholding the Minersville school board, based its 

decision upholding the flag salute on the theory that the 

state had the right to take such means for achieving 

national feeling and unity . Accordingly, even though the · 
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school board's re gulation was a command to perform an act 

rather than a prohibition of action, where such command 

and performance contributed to national unity, individual 

freedoms could in a degree be subordinated thereto. 11 he 

Court did not expressly decide whether the flag-salute 

constituted a religious ceremony, and con~equently the 

question of whether the compulsory nature of the sch<;>ol 

board's regulation was in conflict with the First Amend

ment was likewise not specifically determined. 

Mr. Justice Frankfurter's opinion observes that the 

Courts are not proper settings for debates on educational 

policy. Yet the key point in the question would seem to 

have been whether the particular educational policy of re,.. 

quiring the flag salute constituted an undue interference 

with individual rights. Moreover, when the Court said, in 

effect, that · the schools oould be used to instill patri• 

otism through requirement of specific performance to that 

end an educational policy was clearly fostered. One com• 

ment made by the Gourt in its consideration of patriotism 

may stand as a challenge to educators.. Since t he 11 best" 

method of fitting students to the cultural demand for 

patriotism has not been discovered, school boards and 

legislatures, said the Court, should be permitted to work 

out their own bast method . That the legislat ive search 
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(by a school board) for the "best" method m.ay have been 

at the heart of the difficulty in this unhappy case seems 

to have been noted, but yet without full recognition by 

the Court. , 

In any event, as Ratnam and Folsom, two members of 

the Department of Justice, have shown , the Court's 

opinion that the flag salut.e was a means toward incul... 

eating patriotism became a~l too frequently a public 

opinion that the flag salute was also the measure of pa

triotic sentiment. The two years following the decision 

"t'efleet an uninterrupted record of violence and persecu~ 

tion o£ the Witnesses", say Rotnem and Folsom. They go 

on: 

Attempts h ve been made to persecute school 
children who had been expelled under the "salute 
or be expelled" regulations on the ground that 
such children were incorrigible delinquents. 
The parents have been persecuted for failure to 
make their children attend school •••• 

•••Mississippi bas enacted a statute, allegedly 
prompted by the stand of the Jehovah's Witnesses 
against the flag salute, making it a crime to 
distribute matter calculated to encourage dis 
loyalty to the United States. Numerous Witnesses 
have been indicted under_this ao.t because they 
d.1str1buted litera.ture e,xpla.ining the sect's op
position to the flag salute. The flag has been 
used in a manner bordering on immorality by mobs 
which have baited Jehovah's v.Ji tnesses throughout 
the country••• 

This·ugly picture.,.is an eloquent argument 
in · ~upport of the minority contention of Mr . 
Justice Stone Cin the. Gobitis CaseJ. The 
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placing of symbolic exercises on a higher plane 
than freedom of conscience has made this symbol 
an instrument of oppression of a religious mi
nority . The flag has been violated by its misuse 
to deny the very freedoms it is intended to 

· represent--the freedoms which themselves best 
engender a healthy "cohesive" respect for nation• 
al institutions • • •• 

How much more effective an instrument of 
patriotic education it would be if the flag 
salute itself were made a practical daily exer
cise of a fundamental liberty, ~ liberty which 
is one of the four great freedoms which this 
nation upholds~., ( · .\33, pp .l062-63) 

~: .) :'~.: ~· 

These and similar events and considerations were 

shortly to cause misgivings among certain Justices who had 

voted with the majority . As the following case shows, 

those Justices were instrumental in bringing about·a re • 

ve r sal . 

' . 
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A~IDT. 1 - RELIGION, FREE SPEECH, ETC . 
An Establishment of Religion 

THE SECOND FLAG SALUTE CASE 

West Virginia State Board of Educ tion v. Barnette 

319 u. s, 624, 63 S. Ct. 1178 (1943) 

The Supreme Court of the United States held that a 
state board rule requiring all students to s alute the 
flag and recite the pledge of allegiance thereto as a 
condition of school attendance violated the First Amend
ment of the Federal Constitution which guarantoed the 
exercise of freedo m of religion. This decision reversed 
that in inersville School District v. Gobitis (91). 

By its 1940 decision i n the case of Minersville 

School District v. Gobitis just disc,ussed, the Supreme 

Court had declared that a local school board ruling re

quiring school children to salute the flag as a condition 

of attendance did not unconstitutionally restrict freedom 

of religion . For, said the Court, freedom of religion ia 

not absolute; therefore it cannot be compromised and 

transcended by the requirements of national unity in pro

ducing national security. Three years later the Court 

decided that to compel students to salute the flag and 

pledge allegiance to it was a violation which "invades the 

sphere of intellect and spirit which it is the purpose of 

the First Amendment of our Constitution to reserve from 

all official control." 
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Not only had the earlier decision been sharply criti

cized by commentators such as those ~uoted on the pages 

just preceding , but certain Justices who had voted with 

Mr . Justice Frankf'urter in the eight - to•one majority of 

the Gobitis Case apparently began to wish they had followed 

Mr. Just1e• Stone's dissent . For , within two years, these 

Justicts found an opportunity to state their misgivings in 

the 1942 decision in Jones v . Opelika (85) . This case in• 

volved a Jehovah's Witness who had been convicted of vi

olating an Opelika, Alabama, anti-peddling ordinance by 

taking as a contribution a sum equivalent to the price of 

a piece of religious literature . The Supreme Court upheld 

the ordinanee , 18 but Justices Black; Douglas, and Murphy 

joined in a dissenting opinion which adverted to the Gob1t1s 

ease, saying in part: 

The opinion of the Court sanctions a device 
which in our opinion suppresses or tends to suppress 
the free exercise of a religion practiced by a 
minority group . This is but another step in the· 
direction which Minersville School District v . 
Gobitis ••• took against the same religious minority 
and is a logical extension of the principles upon 
which that decision rested . Since we joined in 
the opinion in the Gobitis case, we think this is 
an appropriate occasion to state that we now be 
lieve it was also wrongly decided. Certainly our 
democratic form of government functioning under the 
historic Bill of Rights has a high responsibility 

18 Later, in the 1943 case of Murdock v . Pennsylvania (93)
this decision, like the "flag salute" decision, was 
also reversed . 

1 I 
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to accommodate itself to the religious views 
of minorities, however unpopular those views 
may be. The First Ame ndment does not put the 
right freely to exercise reli gion in a sub
ordinate position. We fe ar~ .however, that the 
opinions in thi s and t he Gobitis case do 
exactly that-~ .. (85, pp -1251~52) 

When the three members of the Court making this state~ 

ment were added to Mr • . Justiee Stone, the lone dissenter 

at the time the Gobitis decision was handed down, only 

one more was lacking for a majority. Then, when Presi• 

dent Roosevelt appointed Mr. JuEtice Rutledge to repla~e 

Mr. Justice Byrnes early in 1943 that majority, it de

veloped, wa.s more than secure. For Mr. Justice Jac.kson 

joined them in t he reversal soon to be mad~. 

The new flag salute case involved some differences. 

One was of no great i mport in that a state board of edu

cation rather than a local school board has made the 

ruling now challenged. Of more importance was the fact 

that under this ruling ac.tion could be taken against 

parents of chi'ldren "unlawfully absent" in consequence ot 

their dismissal for refusing to salute the flag. Mean.... 

while--that is, in the interval between the two cases, 

Congress had dealt definitively with the matter of re

spect due the flag by an Act of 1942. Section 7 of tho 

Act recites t he familiar words of the pledge and pre

scribes the usual salute, but it also says: "However, 

civilians will always sh ow full respect to t he flag 
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when the pledge is given by merely standing at attention,. 

men removing the headdress." (40, vol. 56, p .380) 

When, howeve;:-, the West Virginia State Board of Edu• 

cation, no doubt encouraged by the decision in the Gobitis 

Case, had made the ruling described above, members of the 

Jehovah's Witnesses sued in the United States Distriot 

Court to restrain enforcement of the ruling, This court 

decided in their favor. Thereupon the State Board ap• 

pealed to the Supreme Court~ 

Mr. Justice Jackson, in delivering the opinion of the 

Court said, ln part: 

This case calls upon us to reconsider a 
precedent decision, ae the Court throughout its 
hi story often bas been required to do. Before 
turning to the Gobitis case, however, it is 
desirable to notice certain characteristics by
which this controversy is distinguished. 

_ The freedom asserted by these respondents
does not bring them into collision with rights
asserted by any other individual. It is such 
conflicts which most fre uently require inter
vention of the State to determine where the rights
of one end and those of another begin. But the 
refusal or these persons to participate in the 
ceremony does not int.erfere with or deny rights 
of others to do so. Not- is there any question
in this case that their behavior is peaceable 
and orderly. The sole conflict is between 
authority and rights of the individual. The 
State asserts power to condition access to pub• 
lie education on making a prescribed sign and 
profession and at the same time to coerce atten
dance by punishing both parent and child. 'rhe 
latter stand on a right of self-determination 
in matters that touch individual opinion and 
p$rsonal attitud6. 
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As the present Chief Justice said in dissent 
in the Gobitis case, the State may "require 
teaching by instruction and study of all in our 
history and in the structure and organization of 
our government, including the guaranties of civil 
liberty which tend to inspire patriotism and love 
of country." 310 U. S. at page 604. Here , how
ever, . we are dealing with a compulsion of students 
to declare a belief. They are not merely made 
acquainted with the flag salute so that they may 
be informed a s to what it is or even what it means. 
The issue here is whether this slow and easily 
neglected route to aroused loyalties constitu
tionally may be short-cut by substituting a com
pulsory salute and slogan. This issue is not 
prejudiced by the Court's previous holding that 
where a State , without compelling attendance ex
tends college facilities to pupils who voluntari
ly enroll, it may prescribe military training as 
part of the course rithout offense to the Con
stitution. It was held that those who take ad
vantage of its opportunities may not on ground 
of conscience refuse compliance with such con
ditions. In the present case attendance is not 
optional. That case is also to be distinguished 
from the present one because, independently of 
college privileges or requirements , the State 
has power t o raise 'militia and impose the duties 
of service therein upon its citizens . 

There is no doubt that, in connection with 
the pledges, the flag salute is a form of utter
ance . Symbolism is a primitive but effective 
way of communicating ideas . The use of an emblem 
or flag to s ymbolize some system, idea, institu
tion, or personality , ia a short cut from mind to 
mind . Causes and nations, political parties, 
lodges and ecclesiastical groups seek to knit 
t he loyalty of their followings to a flag or ban
ner, a color or design . The state announces 
rank, function, and authority through crowns and 
maces, uniforms and black robes; the church 
speaks t hrough the Cross, the Crucifix, the altar 
and shrine, and clerical raiment . Symbols of 
State often convey political ideas just as 
religious symbols come to convey theological ones . 
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Associated. with many of these symbols are appro
priate gestures of acceptance of respect: a 
salute, a bowed or bared head , a banded knee. A 
person gets from a symbol the meaning he puts 
into it, and what is one man's comfort and in
spiration is another 's je·st and scorn ••• 

It is al.so to be . noted that the compulsory 
flag salut-e and pledge requires affirmation of a 
belief and an attitude of mind . It is not clear 
whether the regulation contemplates that pupils 
forego any contrary convictions of their own and 
become unwilling converts to the prescribed cere
mony or whether it will be acceptable if they 
simu).ate assent by words without belief and by a 
gesture barre--n of meaning. It is now a commonplace 
t hat censorship or suppression of expression of 
opinion is tolerated by our Constitution only 
when the expression presents a clear and present 
danger of action of a kind the State is empowered 
to prevent and punish. It would seem that in
voluntary affirmation could be commanded only on 
even more immediate and urgent grounds than si
lence. But here the power of compulsion i s in
voked without any allegation that remaining 
passive during a: flag salute ritual creates. a 
clear and pr&sent danger that would justify an 
effort even to muffle expression. To sustain the 
compulsory flag salute we are required to say 
that a Bill of Rights which guards the individual's 
right to speak his own mind, left it open to pub 
lic s.uthoritie·s to compel him to utter what is 
not in his mind . 

Wbether the First Amendment to the Constitu
tion will permit officials to order observance of 
ritual of this nature- does not depend upon 
whether as a voluntary exercise we would think it 
to · be good , bad or merely innocuous. Any credo 
of' nationalism is likely to include what so·me 
disapprove or to .omit what . others think essential, 
and to give off different overtones as it takes 
on different accents or interpretations. If or~ 
ficial power exists to eoeroe acceptance of any 
patriotic creed, what it shall contain cannot be 
decided by court.s, but must be largely discre
tionary with the ordaining authority, whose power 
to p:res.oribe would no doubt include power to 
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amend . ·Hence validity of the assePted power to 
force an. American citizen pu blicly to profess 
any statement of belief or to engage in any cere 
mony of assent to one presents questions of pow
er that must be considered i ndependently of any . 
idea we may have as to the utility of the ceremony 
in question, 

Nor does the issue as we see it turn on one's 
possession of particular religious views or the 
sincerity with which they are held . While reli 
gion supplies respondents' motive f or endu ring 
the discomforts of making the issue in this case, 
many citizens who do not share these religious 
views hold such a compulsory rite to infringe 
constitutional liberty of the individual. It is 
not necessary to inquire whether non- conformist 
beliefs will exempt from the duty to salute un
less we fj_rst find power to make the salute a 
legal duty . 

The Gobitis decision, however , assumed, as 
did the a:rgument "in that case and in this, that 
power exists in the State to impose the flag 
salute discipline upon school children in gene ral. 
The Court pnly examined and rejected a claim 
based on religious beliefs of immunit7 from an 
unquestioned gene r al rule ,.. The question which 
underlies the flag salute controversy is whether 
such a ceremony so touching matters of opinion 
and political attitude may be imposed upon the 
individual by official authority under powers 
committed to any political organization under 
our Constitution . We examine rather than assume 
existence of this power and , against this broader 
definition of iasues in this case, re •examine 
specific grounds assi gned for t he Gobitis deci 
sion. 

1 . It was said that the flag-salute contro
versy confronted the Court with "the problem 
which Lincoln cast in memorable dilemma: ' Must 
a government of necessity be too strong for the 
liberties of its people , or too weak to maintain 
its own existence? ' 11 and that the answer must be 
in favor of strength••• 

••• such over- simplification, so handy in 
political debate , often lacks the precision 
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necessary to postulates of judicial reasoning . 
If val dly applied to this problem, the utter
ance cited would resolve every issue of power 
in favor of those in authority and would re 
quire us to override every liberty thought to 
weaken or delay execution of their policies . 

Government of limited power need not be ane 
mic government . Assurance that rights are se
cure tends to diminish fear and jealousy of 
strong government , and by making us feol safe to 
live under it m kes for its better support . 
\ithout promise of a limiting Bill of Rights it 
is doubtful if our Constitution could have 
mustered enough strength to enable its ratifi
cation. To enforce those rights today is not 
to choose weak government over strong govern
ment . It is only to adhere as a means of strength 
to individual freedom of mind in preference to 
officially disciplined uniformity for which his 
tory indicates a disappointing and disastrous end. 

The subject nol before us exemplifies this 
principle . Free public education, if faithful 
to the ideal of secular instruction and political 
neutrality, will not be partisan or enemy of any 
class, creed, party, or faction . If it is to 
impose any ideological discipline, however, each 
part or denomination must seek to control, or 
failing that, to weaken the influence of the 
educational system. Observance of the limitations 
of the Constitution will not weaken government in 
the field appropriate for its exercise. 

2 . It was also considered in the Gobitis 
case th t functions of educational officers in 
states, counties and school districts were such' 
that to interfere with their authority "would in 
effect make us the school board for the country." 

The Fourteenth Amendment, as now applied to 
the States , protects the citizen against the State 
itself and all of its creatures--Boards of Educa
tion not excepted . These have, of course , impor• 
tant, delicate, and highly discretionary functions. 
but none that they may not perform within the 
limits or the Bill or Rights . That they are edu
c ating the young for citize~ship is reason for 
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scrupulous protection of Constitutional freedoms 
of the individual , if \Ve are not. to strangle the 
tree mind at its source and teach youth to dis 
count important principles of our government as 
me·re platitudes . 

Such Boards are numerous and their territorial 
jurisdiction often small . But small and local 
authority may feel less sense · or responsibility 
tb the Constitution , and agencies of publicity 
may be less vigilant in calling it to account . 
The action of Congress in making flag observance 
voluntary a nd respecting the conscience of the 
objector in a matter so vital as raising the 
Army contrasts sharply with these local regula
tions in matters relatively trivial to the welfare 
of the nation . • There are village tyrants as we l l 
as village Hampdens , but none who ac ts under 
color of law is beyond reach of the Constitution .

3. The Gobitis opinion reasoned that this 
is a field "where courts pos..aess no marked and 
certainly no controlling competence" , that it is 
comtai tted to the legislatures as well as the 
courts t o guard cherished liberties and that it 
is constitutionally appropriate to "fight out the 
wise use of legislative authority in the forum 
of public opinion and before legislative as 
sembl ies rather than to transfer such a contest 
to the judicial arena" , since all the "effective 
means of inducing poll ti·cal changes are left free" . 

The very purpose of a Bill of Rights was t o 
withdraw certain subjects from the vicissitudes 
of political controversy, to place them beyond the 
reach of majorities and officials and to estab
lish them as legal principles to be applied by 
the courts . One ' s ri ght to life, liberty, and 
property , to free speech, a free press, freedom 
of worship and assembly, and other fundamental 
right s may not be submitted to vote; they depend 
on the outcome of no elec tions . 

In weighing arguments of the parties it is 
important to distinguish between the due process 
clause of the Fourteenth Amendment as an instru
ment for transmitting the principles of the First 
Amendment and those cases in which it is applied 
for its own sake . The t est of l egislation whi ch 



184 

.. 

collides with the Fourteenth Amendment, because 
it also collides with the principles of the First , 
is mueh more definite than the test when only 
the Fourte-enth is involved . Much of the vagueness 
of the due process clause disappears when the 
specific prohibitions of the First become its 
standard ~ The right of .a State to regulate,
for example, a public utility may well include , 
so far as the due process test is concerned, 
power to impose all of the restrictions which a 
legislature may have a "rational basis" for adopt"" 
ing ~ But freedoms of speech and of press, of 
assembly, and of worship may not be infringed on 
such slender grounds . They are susceptible of 
restriction only to prevent grave and immediate 
danger to int..erests which the state may lawfully 
protect . .It is important to note that while it 
is the Fourteenth Amendment which bears directly 
upon the State 1t . is the more spe.ci.fic limiting
principles of the First Amendment that finally 
govern this case • · 

Nor does our duty to apply the Bill -of · 
Rights to- assertions of official authority depend 
upon our possession of marked competence in the 
field where the invasion of ·rights occurs . -Tr.Ue, 
the task of translating the majestic genera.lities · 
of the Bill of Rights • conceived as part of .the 
pattern of liberal government 1ri the eighte~nth 
century, into concrete restraints on off1.cials 
dealing with the problems of the twentieth 
century, is one to disturb self- eonfi.dence . 
These principles grew in soil hich also produced 
a philosophy that the individual was the center 
of society, that his liberty was a.ttainabla 
through mere absence of governmental restraints, 
and that government should be entrusted with few 
controls and only the mildest supervision over 
men's affairs . We must transplant these rights 
to a soil in which the laissez -faire concept or 
principle of non-interference has withered at 
least as to economic affairs, and social advance 
ments are increasingly sought through closer 
integration of society and through expanded and 
strengthened government control . These changed
eonditiona often deprive pre·eedents of reliability
and cast us more than we would choose upon our 
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own judgment. But we act in these matters not by 
authority of our competence but by force of ou~ 
commissions . We cannot, b~cause of modest esti• 
mates of our competence in such specialties as 
public education, withhold the judgment that his• 
tory authenticates e.a the fur;tction of this. ·Court 
when .liberty is infringed. 

4. Lastly, and this is the very heart of 
the Gobi tis opinion, it re.asons that "National 
uni~y is the basis of national security", that 
the authorities have "the right to select appro ... 
priate means for its attainmentn, and hence 
reach&$ the conclusion that such compulsory 
measures toward "national un1ty 11 are constitu
tional- Upon the verity of this assumption de
pends our answer in this case . 

National unity as an end which officials may
foster by persuasion and example is not in 
question. The problem is whether under our 
Constitution compulsion as here employed is a 
permissible means for its achievement. 

Struggles to coerce uniformity of sentiment . 
in support of some end thought essential to their 
time and country have been waged by many good as 
well as by evil man. Nationalism is a relatively 
recent phenomenon but at other times and places 
the ends nave ~een racial or territorial security, 
suppor~ of a dynasty or regime, and partie.ular 
plans for saving souls . As first and moderate 
methods to attain unity have failed, those bent 
on its .accompli.shment must resort to an ever• 
increasing severity. As governmental pressure 
toward unity becomes greater, so strife becomes 
more bitter as to whose unity it. shall be . 
Probably no deeper divi.sion of our people could 
proceed from any provocation than from finding it 
necessary to choose what doctrine and whose pro.
gram public educational officials shall compel 
youth to unite in embracing. Ultimate futility
of such attempts to compel coherence is the 
lesson of every such effort. from the Roman dl"'ive 
to stamp out Christianity as a disturber of its 
pagan unity, the Inquisition, as a means to · 
religious and dynastic unity, the Siberian exil~s 
as a means to Russian unity, down to the fast 
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failing efforts of our present totalitarian ene 
mies . Those who begin coercive elimi nation of 
dissent soon find themselves exterminating dis
senters . Compulsory unification of opinion 
achieves only th unan;.mity of th9 graveyard . 

It seems trite but necessary to say that the 
First Amendment to our Constitution was designed 
to avoid these ends by avoiding these beginnings . 
There is no mysticism in the American concep of 
the State or of the nature or origin of its 
authority . e set up government by consent of 
the governed, and the Bill of Rights denies those 
in po er any legal opportunity to coerce that 
consent . Authority here is to be controlled by 
public opinion, not public opinion by authority . 

The case is made difficult n9t because tbe 
principles of its decision are obscure but be 
cause the flag involved is our own. Nevertheless , 
we apply the limitations of the Constitution with 
no fear that freedom to be intellectu lly and 
spiritually diverse or even contrary ill disin
tegrate the social organization . To believe that 
patriotism ill not flourish if patriotic cere 
monies are voluntary and spontaneous instead of 
a compulsory routine is to make an unflattering 
estimate of the appeal of our institutions to 
free minds . .e can have intellectual individual 
ism and the rich cultural diversit'ies that we 
owe to exceptional minds only .at the price of oc 
casional eccentricity and abnormal attitudes. 
~ben they are so harmless to others or to the 
State as those we deal with here , the price is 
not too great .. But freedom to differ 1 s not 
limited to things that do not matter much . That 
would be a mere shadow of freedom . The test of 
its substance is the right to differ as to things 
that touch the heart of the existing order . 

If there is any fixed star in our constitu
tional constellation, it is that no officinl, 
high or pe tty, can prescribe what shall be ortho 
dox in politics, nationalism, religion, or other 
matters of opinton or force citizens to confess 
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by work or act their faith therein. If there are 
any circumstances which permit an exception, 
they do not now occur to us. 

Vie think the action of the local authorities 
in compelling the flag salute and pledge trans
cends constitutional limitations on their power 
and invades the sphere of intellect and spirit 
which it is the purpose of the First Amendment to 
our Constitution to reserve from all official 
control. 

The decision of this Court in Minersville 
School District v. Gobitis and the holdings of 
those few per curiam decisions which preceded and 
foreshadowed it are overruled, and the j~dgment 
enjoining enforcement of the West Virginia Regu
lation is affirmed. (124, pp .1179-1187 ) 

,1 r. Justice Frankfurter, with Justices Roberts and 

Reed, dissented . Justice Frankfurter said, in part: 

••• As a member of this Court I am not justified 
in writing my private notions of policy into the 
Constitution, no matter how deeply I may cherish 
them or ho1 mischievous I may deem their dis• 
regard. The duty of a judge who must decide 
which of two claims before the Court shall pre
vail, that of a state to enact and enforce laws 
within its general competence or that of an in
dividual to refuse obedience because of the de
mands of his conscience, is not that of the or
dinary person. It can never be emphasized too 
much that one's own opinion about the wisdom or 
evil of' a law should be excluded altogether when 
one is doing one's duty on the bench. The only 
opinion of our own even looking in that direc
tion that is material is our opinion hether 
legislators could in reason have enacted such a 
l aw . In the light of all the circumstances, in
cluding the history of this question in this 
Court, it would require more daring than I pos
sess to deny that reasonable legislators could 
have taken the action which is before us for 
review. Most unwillingly, therefore, I must dif
fer from my brethren with regard to legislation 
like this. I cannot bring my mind to believe that 
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the 'liberty' secured by the Due Process Clause 
gives this Court authority to deny to the State 
of . 'est Virginia the attainment of that which we 
all recognize as a legitimate legislative end , 
namely, the promotion of good· citizenship, by 
employment of the means here chosen" ••• (124, 
pp. 1189-90) 

Comment 

This decision appears to ' have provoked much less 

u nfavorable comment in the press than did that in the 

earlier flag salute case. Therefore, it would seem to 

be in closer adjustment with the attitudes of the more 

articulate section of the public toward our First Amend

ment and our schools. For this section of tne public 

appears to agree with the Court that it is not within 

the province of legislatures and educational authorities 

to determine for individuals what is and what is not a 

religious ceremony. Likewise tbere is an apparent agree

ment that patriotism can hardly be legislated, aad 

finally again, that the admitted authority of lsg ala

tures and educational authorities in governing schools 

does not extend to religious conviction, particularly 

when such conviction is demonstrated merely by non-com

pliance with an act that is only symbolic . 

However, the foregoing paragraph is not to be taken 

as an argument that the conflicting Peligious an · social 

issues involved in the two cases are or can be clear and 
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simple in a. nation of' diverse sects and sepa%-ated church 

and state. It may be noted that of tbe sixte·en Justices 

who participated in both cases, four abandoned the 

eight-toi.one majority in the first case and. reversed 

themselves in the second. Three of the four, while 

voting with the majority , joined in presenting a differ

ent set of reasons for doing so. And the three dissent

ers in the second case steadfastly asserted the right of 

the state to exercise power that the majority had denied. 

i 

.. 
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AMDT . 1 - RELIGI ON , FREE ART. I I I - JUDI CIA L DEPT. 
S l'r~ECH , ETC . Sec . 2 - Jurisdiction 
An Establis hme nt Cl . 1 - Cases and Con-
of Religion troversies 

AMDT .. 14 - RI GHTS OF 
CITI ZryNS 

Sec . 1 - Due Process of Law 

ESTABLISHI!.ENT OF RELIGION I N THE SCHOOLS 
THRJUGII 11 RELEASED TIME" 

Illinois ex rel . McCollum v. Board of Education 

333 U. S . 20), 68 S . Ct . 461 (1948} 

The Supreme Court of th~ United States held that 
the mingling of rel igious education in the public school 
bu1.ldings du ring public school time as practiced in the 
schools of Champaign , Illinois , was invalid , in that 
under th! First (and Fourteenth) Amendment to the feder
al Constitution it amounted to an establi shment of re• 
ligion. 

This case assumes particular s ignificance by the 

fact that it appe ars to be the first 1n which eit er 

federal or state action was declared by the Cou~t-to re

sult in " an establishment of religion" . The decision was, 

however, stat ed in s uch general terms , and was at the same 

time so carefully confined to the facts of the case, t hat 

its application to variants of the practice in Champaign 

remai ned doubtful . I ndeed, within f our years, in the 

c ase of Zorach v . Clauson, (127) the Court itself upheld 

a variant practice of reli gious instruction connected wi th 
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public schools in New York. The Zoraeh case is discussed 

as the next but one, and the two should be considered in 

combination. In both cases the decision turns upon a 

"released time" arrangement for religious instruction or 

public school children. Such arrangements have· become 

common since the period of World War I . Most of them 

have been devised because "the use of public -school funds 

is expressly unconstitutional in many states, and im

pliedly uncon.stitutional in most other states." (.31 , 

p • .381) Two general types of "roleased time" programs 

exist. The most common plan, and the one questioned in 

the Zorach case later, involves religious instruction ott 

the public school premises although during the public 

school time by sects acceptable to the individual. Less 

common was the plan declared unconstitutional here in 

the McCollum case, Und.er this plan both the public 

school buildings and the public school time were utilized 

for religious instruction . 

The defense ordinarily made for either type arrange• 

ment insists that the religious instruction achieved 

thereby is not in the public school curriculum but is 

me rely an ''adjunct" to it . This in turn rests upon the 

idea expressed in the Ordinance of 1787 that society and 

government are interested in religion. And, aa it is 
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sometimes phrased in deference to the nation's multipli

city of sects, "All religion is good, even though some 

ot it is better." Likewise, ns r. Justice Reed pointed 

out in his dissenting opinion here, the states and the 

federal government have recognized Christian and othe~ 

religious ceremonial in many ways --from providing chap

lains for the armed services and in prisons to opening 

legislative sessions and a school day with prayer or a 

verse from the Bible . The constitutionality "of such 

religious exercises was challenged in many states with 

conflicting results", but until the McCollum case, "the 

question never came before the Supreme Court" (11, p.l45). 

The facts in the mcCol1um case were at least seven years 

in the making before the Court reviewed them. 

[n 1940 the Cham aign, Illinois, school board agreed 

that religious education should be given in the local 

achools to those children in grades four through nine 

whose parents signed "request cards". Such children were 

instructed approximately forty•five minutes a week by 

agents of the Council on Religious Education, an organiza

tion of Catholic, Jewish and some Protestant faiths. The 

Council paid the religious teachers. but the public school 

authorities supervised them. The classes were conducted 

during regular school hours and in the school building. 
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Attendance was compulsory for the designated children and 

roll w<s taken and reported as for regular classes. 

Those children whose parents had not requested them ex• 

cused for the religious instruction were required to 

lEHtve the 1:1egular classrooms and go to another part of 

the building to make way for the religious classes. 

Vashti McCollum, mother of a son in attendance and 

a resident and taxpayer in the district, petitioned for 

a writ of mandamus to compel the school board to stop 

permitting religious classes ·in the schools during regu.. 

lar school hours . As an avow·ed atheist Vashti McCollum 
' . 

had not, of course, signed a ttrequest card" for the son 

who; she felt, was by the fact ot the "released time" 

p~gram and the details of its operation rendered con~ 

spicuoua and left exposed to ridicule as the unbeliever 

which b,e nevertheless had eve.cy right to -be. This "p.ews • 

worthy" aspect of the case tended to obscure the over

~iding issue from many observers. 

The Illinois circuit court dismissed Vashti McCol• 

lumts petition, and this dismissal was affirmed by the 
-

state's supr·eme court. Thereupon, Mrs . McCollum's ,case 

was taken by appeal to the Supreme Court of the United 

States, which reversed the state cqurt by holding with . 
;'i·"'l

Vashti McCollum that the Champai@l"released time" plan 
'· 

•~ 
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violated the "establishment of religion" clause of the 

Firat Amendment and conflicted with the "due process ot 

law" clause of the Fourteenth. This decision, by an 

e.ight-to-one majority, was written by the same Justice 

who had given the Court's decision in the Everson case 

(60) a year earlier. In addition, two concurring opinions 

were rendered. Thus, with the lone dissent, four opinions 

a~ recorded for the nine Justices in the McCollum case . 

Mr . Justice Black, in handing down the Court's de• 

oision, said in part: 

This case relates to the power of a state to 
utilize its tax-supported public school system 
in aid of religious instruction insofar as that 
power may be restricted by the First and Four~ 
teenth Amendments to the Federal Cohstitution . 

The ' appellant, Vashti McCollum , began this 
action for mandamus against the Champaign Board 
of Education in the Circuit Court of Champaign 
County, Illinois . Her asserted interest was 
that of a resident and taxpayer of Champaign. and 
of a parent whose child was then enrolled .in the 
Champaign public schools . Illinois has a com
pulsory education law which, with exceptions, re
quires parents to send their children, aged seven 
to sixteen, to its tax- supported public schools 
where the children are to remain in attendance 
during the .hours when the schools are regularly 
in session. Parents who violate this law commit 
a misdemeanor punishable by fine unless the 
children attend private or parochial schools which 
meet educational standards fixed by the State . 
District boards of education are given gene~al 
supervisory powers over the use of the publ;tc 
school buildings within the school districts . 
Ill. Rev . Stat. ch . 122, sections 123, 301 (194.3) .• 

Appellant's petition for mandamus alleged 
that religious teachers, employed by private 
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religious groups, were permitted to eome weekly 
into the school buil~ings during the regular 
hours set apart for secular tea~hing, and then 
and there for a pe~iod of thirty minutes substi• 
tute their religious teaching for the secular edu""' 
cation provided under the compulsory education 
law. The petitioner charged that this joint 
public-school religious group program violated 
the First and Fourteenth Amendments to the United 
States Constitution, The prayer or her petition 
was that the Board o£ Education be ordered. to 
"adopt and enforce rules and regulations pro
hibiting all instruction in and teaching of r&-· 
ligious education in all public schools in Cham
paign School District Number 71, •·• and in all 
public school houses and buildings in said dis
trict when oc_cupied by public schools •••" 

The foregoing facts, without reference to 
others that appear in the record, show the use 
or tax~supported property for :re·li.gious instruc
tion and the close c'ooperation between the 
school authorities and the religious council in 
promoting religious educa.tion. '!the operation of 
the State's compulsory education system thus as 
sists and is integrated with the program of re
ligious instruction carried on by separate reli
gious sects. Pupils compelled by law to go to 
school for secular education are released in 
part from their legal duty upon the condition 
that tqey attend the religious classee . This is 
beyond all question a utilization of the tax
established and tax-supported .public school sys• 
tem to aid religious groups to spread their · 
faith, And it falls squarely under the ban of the 
First Amendment (made applicable to the States 'by 
the Fourteenth) as we int.erpre·ted it in Everson 
v . Board of Education, 330 U. s. 1. There we · 
said: "Neither a state nor the Federal Government 
can set up a church• . Neither can pass laws which 
aid one religion, aid all religions, or pre.fer 
one religion over another. Neither can force or 
influence a person to go to or to remain away
.from church again·st his will or force him to pro• 
fess a belief or disbelief in any religion. No 
pe.rson can be punished for entertaining or pro
fession religious beliefs or disbeliefs, for 
chu~h attendance or non~attendanee. No tax in 
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any amount, large or small, oan be levied to 
support any rel igious activitie s or institu
tions, whatever they may be called, or whatever 
they may be called, or whatever form they may 
adopt to teach or practice religion. Neither a 
state nor the Federal Government can , openly or 
seeretly, participate in the affairs of any re 
ligious organization or ·· roups and vice versa . 
In the words of J efferson , the clause against 
establishment of religion by law was intended 
to erect •a wall of separation between church and 
State.'" Id . at 15-16. The majority in the 
Everson case, and the minority as shown by quo 
tations from the dissenting views in our notes 
6 and 7 1 agreed that the First Amendment's 
language, properly interpret~d , had erected a 
wall of separation between Church and.State . 
They disagreed as to the facts shown by the rec
ord and as to th~ proper application of the First 
Amendment ' s language to . those facts , 

Recognizing that the Illinois program is 
barred by the First and Four teenth Amendments if 
we adhere to the views expressed both by the 
majority and the minority in the Everson case, 
counsel for the respondents challenge those views 
as dicta and urge that we reconsider and repudi 
ate. them ,. They argue · that historically the First 
Amendment was intended to forbid oply government
preference of one religion over another, not an 
impartial governmental assistance of all reli • 
gio'ns . In e.ddition .they ask that we distinguish 
or overrule our holding i n the Eve r son case that 
the Fourteenth Amendment made the "establishment 
of religion" clause of the . F1rst Amendment appli 
cable as a prohibition against the States . After 
giving full .consideration to the arguments pre
sented we are unable to accept either of these 
contentions . 

To hold that a state cannot consistently 
with the First and Fourteenth Amendments utilize 
its public school s ystem to aid any or all re 
ligious faiths or sects in the dissemination of 
their doctrines and ideals does not , as counsel 
urge, manifest a governmental hostility to reli 
gion or relig.ious teachings . A manifestation of 
such hostility would be at war with our national 
tradition as embodied in the Firat Amendment's 



197 

guaranty of the free exercise of religion. For 
the Fi.rst .Amendment rests upon the promise that 
both religion and the government can beat work 
to achieve their lofty aims if each is left free 
from the other within its respactive sphere. Or, 
as we said in the Everson case, the First Amend
ment has erected a wall between Church and State 
which must be kept high and impregnable. · 

Here not only are the. State's tax-supported
public scho ol buildings used for the dissemination 
of rel igious doctrines . The State also affords 
sectarian groups an invaluable aid in that it 
helps to provide pupils for their religious 
classes through use. of the State t s ·compulsory
public school machinery . This is not separation 
of Church and State. . 

The cause· is reversed and remanded to the 
State Supreme Court for proceeding not inconsis
tent with this opinion (81, pp .462·466). 

The four dissenters in the Everson case joined here 

in a concurring opinion. With Mr. Justice Burton, Mr. 

Justice Jackson and Mr. Justice Rutledge agreeing, .Mr. 
19Justice Frankfurter said, in part :

..• or course ., "released time" as a generalized coA.
ception, undefined b y differentiating particular!• 
ties , is not an issue for constitutional adjudica
tion. Loc al programs differ from each other in 

l9 The short po rtions quoted from this concurring opinion 
may result in even les s faithfulness to the original 
than usually ensues from such procedure. But t he pro
cedure may, on the other hand, have one liml ted ad
vantage here. For, although Mr• .Justice Frankfurter 
includ,es a "documented account of the elimination of 
sectar ianism t'om American school system which is re • 
interpreted as a fight for the secularization o!' pub• 
lie supported education," Horace Marin , who appears as 
the . "principal figure in the fight against s ectarian
ism", may have bee n misunderstood by the J'ustiee. 
(38, pp.760. 761~) 
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many and crucial respects. Some "released-time" 
classes are under separate denominational auspices, 
others are conducted jointly by several denomina 
tions, often embracing all the religious affilia
tions of a community. Some classes in religion
teach a limited sectarianism; others emphasize 
democracy, unity and spiritual values not anchored 
in a particular creed. Insofar as these are 
manifestations merely of the free exercise of re
ligion, they are quite outside the scope of ju
dicial concern, except insofar as the Court may 
be called u pon to prot·ec.t the right of religious
freedom. It is O'nly when challenge is made to 
the share that the public schools have in the 
execution of a particular "released time" pro 
gram that close judicial scrutiny is demanded 
of the ex.act relation between the religious in
strtiction and the public educational system in 
the specific situation bef-ore the Court •••• 

••• Religious education ras found in Cha mpaign.
schools and . 7 so conducted on school time a.nd 
property is-patently woven into the working 
scheme of the school. The Champaign arran~~ment 
thus presents powerful elements of inherent 
pressure by the. school sy.stem in the interest of 
religious sects. The fact that this power has 
not· been used to discriminate is beside the 
point . Separation is a requirement to abstain 
from fusing functions of government and of reli• 
gious sects, not merely to treat them all 
equally•••• 

We do not consider, as indeed we could not, 
school programs not before us which, though col
loquially characterized as nreleased time", 
present si t'Uations differing in aspec.ts that may
well 'be constitutionally crucial. Different 
forms which 11 released time" has taken during more 
than 30 years of growth include. programs which, 
like that before us, could not withstand the test 
of the Constitution; others may be found unex·• 
ceptionable •••• (81, PP•466-475) 

In a ·separate concurring opinion Mr. Justice Jaokaon 

alludes to Mrs. McCollum's atheism and finds her conten

tion to be in demand of more than the end of a "released 

http:aspec.ts
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time" program. Also he points out that the Court's dec1 ... 

sion will establish little to guide the state c ourt to 

which the case is returned. He says, in part : 

••• The relief demanded. in this case is the extra
ordinary writ of mandamus to tell the local board 
of' education what it must do. The prayer for 
relief is that a wrrt i ·ssue against the board or 
education "ordering it to immediately adopt and 
enforce rules and regulations prohibiting all 
instruction in and teaching of religious educa
tion in all public schools ••• a.nd in all public ... 
school houses and buildings in said district 
when occupied by public schools." The plainti.ff , 
as she has every right to be, is an avowed athe
ist. What she bas asked of the courts is that 
they not only end the "released-time" plan but 
also · ban every form of teaching which suggests 
or recognia•a that there is a God. She would 
ban all teaching of the Scriptures . She especial
ly mentions as an example of invasion of' her 
rights "having ftUPils learn and recite such . 
statements as, 'The Lord is my Shepherd , I shall 
not want.'" And she objects to teaching that 
the King James' version of the Bible "is called 
the Christian's Guide Book, the Holy Writ and the · 
Word o!: Godn, and many other similar matters . 
This Court is directing the Illinois courts 
generally to sustain plaintiff's e.omplaint with... 
out exception of any or these grounds of com
plaint, without discriminating between them and 
without laying down any standards to define the 
limits of the effect of our decision. 

To me , the sweep and detail of these com... 
plaints is a danger signal which warns of tho 
kind of local controversy we will be required to 
.arbitrate if we do not place appropriate limita
tions on our decision and exact strict compliance
with jurisdicti.onal requirements ••• Nothing but 
educational confusion and discrediting of the 
public-school syst~m can result from subjecting 
it to constant law suits~ 

~nile we may and should end such formal and 
explicit instruction as t~,~ ,Qhampaign plan and c.a.n 

http:plainti.ff
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at all times prohibit teaching of creed and cate 
chi sm and ce r emoni al, and can forbid forthright 
pr oselyting in the schools , I think it remains to 
be demonstrated whether it is possible, even if 
desirable, to compl y wi th such demands as plain
tiff's completely to isolate and cast out of 
secular education all that some people may rea
sonably re gard as religious instruction•••• 

The task of separating the secular from the 
r eligious in education is one of magnitude , in-. 
trieacy, and delicacy . To lay do n a weeping 
constitutional doctrine as demanded by co mplain· 
ant and apparently approved by the Court, appli 
cable alike to all school boards of the nation, 
"to immediately adopt and enforce rules and regu
lations prohibiting all instruction in and 
t aching of religious education in all public 
schoolsn is to decree a uniform, rigid , and , if 
we are consis tent, an unchanging standard for 
countless school boards ·representing and serving 
highly localized groups which not only differ 
from each other but which themselves , from time 
to time, change attitudes . It seems to me that 
to do so is to allow zeal for our own ideas of 
what is good in public instruction to induce us 
to accept the role of a super board of ducation 
f or every school district in the nation ••• • 
( 81, PP • 4~1 6-47 · ) 

j;•r . Justice Reed, in dissent, maintained t hat the 

Court failed to establish any exact grounds upon which to 

find t he Champai gn "released time" plan invalid . He 

said , in part: 

••• As I am convinced that this interpretation of 
the First Amendment is erroneous , I feel i mpelled 
to express t he reasons for my disagreement . By 
directing attention to the many instances of close 
association of church and state in American so
ciety and by recalling t hat many of these relations 
are so much a part of our tradition and cultur e 
t hat they are accepted without more , this dissent 
may help in an a opraisal of the meaning of the 
clause of the First Amendment concerning the 
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establishment of religion and of th r 
which lead to the a. proval or diaapprov the 

. ju gment below•••• 

It seems ole r to m.e tb t t ,.e "aid" retel"red 
to oy th& Court in the Ev•rson casa QoUld not 
h ve been those incidental advantage that roll..,. 
gious bodies , with o'ther gro~p& similax-l:r .s i tu• 
ated, obtain as a by• product of organized ~oc1 -
ety. This expla.tns the well-known fact th t all 
churches receive "aid" fr m government in the 
i'orm ot treoaom from taxation- Tbe Ev rson de
cision itself justified th transport tion of 
children to church schools by li w Jersey for 
snfety reason • It accorde ~1th Ooehr n v. 
Louisiana State Board. ot Education , 2SI u. s. 
)7~ , ere th!s Court upheld free textbook 
statute of Louisiana againat • charge that 1t 
aided riv t schools on the ground that the 
books were tor the education of th children, 
not to aid rlili.,.ious schools . Like ise th Na
t!onal School Lunch Act aida 11 school children 
attending tax-exempt schools . In Bradfield v . 
Roberts , 175 u~ S. 291 , this Oourt hold prope:r 
the ayment ot money .by th Fed ral GQver. ent 
to build an a:id ition to a. hoep1tal , chartered. 
by individuals who were members ot n Roman Catha~ 
lie si aterhood , and operated um.\ett the au.$p1oea 
of the Rornnn Catholic Church. This as done 
over the objectton .that 1t aidtd the establish... 
m.ent of religion. While obviousl7 !.n these in
stances the respective ehu:rohes. in e certatn 
senae , were Hied 1 this Cou·rt h s n ver held that 
such na1du wa.s in violation of ti1e ir t or Four
teenth Amendments •••• 

• -;.. atever may be the wi s d m or the a.rr a.nge• 
ment as to the use of the school buildings matle 
with the Cha~aign Council of R l1g1ous Education~ 
it 1 clear to me that pest ract1ce shows such 
coope~ tion between the eobools and a noneccles1 · 
aatio 1 body 1a not. forbidden by the irst Amend• 
mont •••• The prohibition ':)r enact. ents resQect!ng 
the establishment of religion do not bar e·very
friendly gesture between church and state. It 1a 
not an absolute proh1b1ti~n against every oon• 
ce1vable situation where the two m y ork to• 
gethe~ any more than the otller provisions ot the 
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First Amendment--free speech, free press--are 
absolutes •• .•• 

This Court cannot be too cautious in up
setting practices embedded in our society by 
many years of experience . A state is entitled 
to have great leeway in its legislation when 
dealing with the important social problems of 
its population~ A definite violation of legis
lative limits must be established. The Consti
tution should not be stretched to forbid national 
customs in the way courts act to reach arrange
ments to avoid federal taxation. Devotion to the 
great principle of religious l:!,berty should not 
lead us into a rigid interpretation of the Con
stitutional guarantee that conflicts with accepted 
habits of our people . This is an instance where, 
for me, the history of past practices is determina
tive of the meaning of a constitutional clause, 
not ' a decorous introduction to the atudy of its 
text.,.~~ (81, pp .478, 483-84, 486~487) 

Comment 

Not many Supreme Court decisions have inspired so 

much reflection and so much reexamination of the policies 

of public schools relating to. either sectarian or non• 

sectarian religious instruction, yet have resulted in 

such little action. For the specifics of the decision 

were so limited within a field of practiee so complex that 

neither educators nor constitutional lawyers could derive 

much certainty therefrom. 

There was, of course, the fact that "released time" 

programs according to the Champaign plan were invalid 

for the two-fold reason that, ( 1} public, tax-supported 

school buildings had been used for teaching religious 
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doctrines and (2) the school system's compulsory machinery 

had ass isted t he religious Council's sectarian groups in 

spreading their faith. This, to repeat the Court's words, 

stood "squarely under the ban of the 14'irst Amendment (made 

applicable to t he states by the Fourteenth) as we inter

preted it in Everson v. Board of Education." By this 

holding the Court a gain spelled out the principle enunci

ated in the Everson case when it had said: "Neither 

~ongrees nor the state!7 can pass laws which aid one reli

gion , aid all religions, or prefer one religion over an

other." Thus the Cou~t had twice held that t he Constitu

tion required not only (1) separation of church and state 
20but religion and state as well, and likewise that (2) 

t he Fi rst Amendment's "establishment of religion" clause 

must be applied equally to Congrea and the states. 

But f or all t his, the question remained whether an

other type of "released time" program might not be accept

able. Champaign 's school board believed it would and 

merely modified its own pro gram to conform with the 

20 This vie~ does not seem supported by the text of the 
proposed Firat Amendment as James Madison i ntroduced 
it into Congress, nor does it appear to square with 
Joseph Story's explanation of the "establishment of 
religion" olause in his Commentaries on the Constitu
tion. (38, pp •. 758-59) -



other general type wherein rel igious i nstruction was 

given orr the public scho ol premises, (31, p . 298 ) 

Also, in consequence of the Court's dec i s i on some 

school administrators gave sincere thought, and some 

others merely expedient thought, to "character e-duca• 

tion" in situations where a prevailing "released time~ 

program appeared indefensible. Some, too, no doubt used. 

the Court's decision as leverage- with which to rid them• 

selves of responsibility for any .form of such programs . 

To most educators it was obvious that the Court had not 

excluded from the schools t he study of ethics or of the 

value or nature of religion . 

The r e ading of t he Bible in the schools, with or 

without comment, was regarded by some as possibly in 

·conflict with the Cou rt's decision . This question of 

Bible reading was later t aken to the Court, but juris• 

diction was rejected as is shown ln the case next follow

ing. 

Concurrently,. a case testing the const i tutionality of 

the "off-premiseu type of "released time" program was also 

being pressed in New York . This case follow.s as the next 

but one . 

' 
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AMDT • 1 - RELIGION, FREE 
SPEECH, ETC . 

AHT . 
Sec . 

III .... JUDICIAL DEPT . 
2 - Jurisdiction 

An Establishment Cl. 1 - Oa.ses and Contro
of Relig:ton versies 

BIBLE READING IN THE SCHOOLS 

Doremus v. Board of Education 

342 U. S. 429, 72 :::•• Ct . 394 (1952) 

The Supreme Court of the United States refused on 
jurisdictional grounds to que s tion the validity of a New 
Jersey statute which required certain Bible reading in the 
public schools and , thereby, sustained the ri ght of the 
state to maintain the practice . 

In neither the McCollum case ( 81) just <Uscussed no r 

in the Zorach case (127) to follow was the question of 

Bible reading in the public schools an issue before the 

Supreme Court . As shown below the case here failed of 

adjudication, and the matter has not again passed into 

the Court's view. 

The Doremus case was initiated by parents and tax• 

payers who contested, on the ground that it conflicted 

with the First Amendment , a New Jersey statute requiring 

that each public school day open with the reading of five 

vers es from the Old Testao.ent . The state courts expressed 

uncertainty of the .existence of an adjudicable issue, but 

did declare thRt t he Bible reading was not in conflict 

w1th. the First Amendment of the federal Constitution . The, 

.. 
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case was taken to the Supreme Court of the United States 

on an appeal that the Court rejected six-to-three. The 

majority held that (1) the Appellants' interest as tax
/ 

/ 

payers was in this instance not sufficient to constitute 

a case acceptable to ' the Court, and that (2) since the 

question of the rights of the child involved in the ca&u• 

had become moot th:rough her graduation from high school, 

no controversy on that issue remained. 

Of the latter point the Court remarked that "no de• 

cision we could render now would protect any rights she 

may once have had, and this Court does not sit to decide 

arguments after events have put them to rest." Moreover, 

noted the Court, the daughter had been under no compul• 

sion to "accept" or respond in any way to "any dogma or 

creed or even to listen when the Scriptures were read". 

(59, p.396) 

The dissenting Justices maintained that, because the 

state court had heard and decided the case, the Supreme 

Court should accept it upon the same merits . 

Comment 

The majority on the Court in this case would probably 

· not subscribe to an educational theory which holds that 

some teaching is bound to "brush off on" the student, what ... 

ever his motivation. 
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Had this case been accepted as a justiciable con

troversy, certain questions as the the metes and bounds 

of sectarian instruction against roeroly "religious" or .. 

"ethical" .instruction in the tublic schools might have 

been answered . The Court itself had raised this ques 

tion by declaring in the Everson case that the Fi:t~st 

Amendment separated state and religion as well as state· 

and: church. The decision in the Mc Collum case had not 

resolved the question--nor does the decision in the 

Zorach case which follows. The question has, however, 

been raised again in the New Jersey Courts • .. The Ruther

ford, New Jersey, Board of Education had accepted an 

offer by Gideon Internotiona.l to give copies of the New 

Testament which included the Old Testament's Psalms and 

Proverbs,. to public school children upon written request 

of their parents. A Jewish parent, initially joined by 

a Catholic, sought an injunction against the project . 

'.rhis injunction granted in lower court was sustained by 

the New Jersey supreme court in December, 1953. It was 

the opinion of the suprema court that: "Distribution of 

the King James version in the public schools of this 

state would ••• cast aside all progress made in the United. 
States and throughout New Jersey in the field of reli• 

gious toleration and freedom.'' Moreover , in refusing to 
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grant the injunction, said the supreme court: " We would 

be renewing the ancient struggles among the various reli

gious faiths to the detriment of all . This we must de• 

eline to do." (2, p.29) 
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AMDT .. l ... RELIGIO N, FREE SPEECH, ETC. 
An Establishment of Religion 

ESTABLISHMENT OFt RELIGION IN THE SCHOOLS 
THROUGH "RELEASIID TIME" (NEW YORK) 

Zor.ach v. Clauson 

343 u, s. J06, 72 s. ct~ 679 (1952) 

The Supreme Court of the United States upheld a New 
York statute and the action of the school boar¢ of the 
City of New York in providing a "released time" program 
tor religious instruction during public school hours 
but away from public school buildings as not being in 
col,lflict with the First Amendment to the, Fed·eral Consti
tution, 

Within a few wee.ks following its rte jeetion of appeal 

in the Doremus ease on Bible reading in the schools the 

Court returned to another religious issue, Now , it was 

to uphold a type of "released time" program more common 

than the Champaign plan which had been declared uncon

stitutional in the McCollum ease four years earlter. · · 

The majority opinion here in the Zoraeh case includes 

a digest of arguments by certain citizens in New York who 

sought to show that the plan prevailing there, as well as 

that dealt with in Illinois, was unconstitutional. The 

Court recorda the following: 

•• •LTessim Zoraeh and Esta Gluck 7 who are t.ax
payers and residents of New York ~ity and whose 
children attend its public schools, challenge 
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the present law, contending it 1s in essence 
not different from the one involved in the Mc
Collum case. Their argument , stated elaborate
ly in various ways , reduces itself to this: 
t ha weight and influence of the school is put 
behind a program for religious instruction; pub 
lic school teachers police it, keepi ng tab on 
students who are released; the classroom acti
vities come to a halt whfle the students ho are 
released for religious instruction are on leave; 
the school is a crutch on which the churches 
are leaning for support in their religious 
training; without the cooperation of the schools 
this "released time" program, like the one in 
the McColl~~ case, would be futile and ineffec
tive •••• (127, pp.680-682) 

This argument had, of course, been presented earlier 

to the New York Court of Appeals. On July 11, 1951, that 

court had sustained the "released time" plan in question 

and had distinguished it from the one invalidated by the 

McCollum case by declaring: 

••• In the New York City program there is neither 
supervision nor approval of religious teachers 
and no solicitation of pupils or distribution of 
cards. The religious instruction must be outside 
the school building and grounds . There must be 
no announcement of any kind in the public schools 
relative to the program and no comment by any 
principal or teacher on the attendance or non
attendance of any pupil upon religious instruc
tion. All that the school does besides excusing 
the pupil is to keep a record--which is not 
available for any other purpose--in order to see 
that the excuses are not taken advantage of and 
and the school deceived, which is, of course, 
the same procedure the school would take in re
spect of absence for any other reason•••• (38, . p.762) 

The decision by the New York Court was taken to the 

Supreme Court of the United States on appeal and the 
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stat e court was sustained, six Justices to three. Mr . 

Justice Douglas said for the Court, in part: 

•••our problem reduces itself to whether ew 
York by this sy,stem has either prohibited the 
"free exercise' of religion or has made n law 
"respecting an establishment of religion" 
within the meaning of the First Amendment . 

, It takes obtuse reasoning to inject any is
sue of the "free exercise" of religion into the 
present case. No one is force d to go to the re
ligious classroom and no religious exercise or 
instruction is brought to the classrooms of the 
public a·choola • A student need not take reli
gious instruction. He is left to his own de
sires as to the manner or time of his religious 
devotions, if any . 

There is a suggestion that the system in
volves the use of coercion to get public school 
students into religious classrooms . There is 
no evidence in the record before us that sup
ports that conclusion. The present record in
deed tells us that the school authorities are 
neutr 1 in this regard and do no more t han re
lease students whose parents so request. If in 
fact coercion were used, if it were established 
that any one or more teachers .ere using their 
office to pe rsuade or force students to take the 
religious instruction, a wholly different case 
Jould be presented . lienee we put aside that 
claim of coercion both as respects the "free 
exercisen of religion and "an establishment of 
religion" ~ ithin the meaning of the First Amend
ment. 

Moreover, apart from that claim of coercion, 
we do not see how New York by this type of "re
leased time" program has made a law respecting 
an establishment of religion within the meaning 
of the F1 irst Amendment . There is much talk of 
the separation of Church and State in the history 
of theBill of Rights and in the decis ions cluster
ing around the First Amendment •••• There cannot 
be the slightest doubt that the First Amendment 
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reflects the philoa·ophy that Church and Stat 
should be separated . An so far as interference 
with the "free exercise" of religion and an 
"establishment" of religion are concerned, the 
separation must be complete and unequivocal . The 
First Amendment within the scope of its coverage 
permits no exce ption; the prohibition is abso 
lut e . The· Pirst Amendment, however, does not say 
that in every and all respects there shall be a 
separation of Church and State . Rather , it stu
diously defines the main , the specific ways, in 
which there shall be no concert or union or de 
pendency one on the other. Th t is the common 
sense of t h matter. Otherwise the state and 
religion ~ould be aliens to each other- - hostile, 
suspici us, and even unfriendly . Churches could 
not be required to pay even property taxes . 
Municipalit i es would not be permitted to render 
police or fire protection to religious groups . 
Policemen who helped parishioners into their 
places of worship would viol ate the Constitution . 
Prayers in our legisl ative halls; the appeals to 
the Almighty in the messages of the Chief Execu
tive; . the proclamations makine Thanksgiving Day 
a holiday; "s o help me God 11 in our courtroom 
oaths --these and all other re f erences to the Al 
mi ghty that run through our 1 ws , our public 
ritucls, our ceremonies would be flaunting the 
First Amendment . A fastidious atheist or agnostic 
could even object to the supplication with which 
the Court opens each session: "God save the 
United States and this Honorable Court . " 

e would have to press the concept or 
separation of Church and State to these extremes 
to condemn the present law on constitutional 
grounds . The nullification of this law would 
have wide and profound effects . A Catholic stu
dent applies to his teacher for permission to 
leave the school during hours on a Holy Day of 
Obligation to attend a mass . A Jewish student 
asks '-li s teacher for permission to be excused for 
Yom ~1 pur. A Protestant wants the afternoon off 
for a family baptismal ceremony. In each case 
the teacher, in order to make sure the student 
is not a truant, goes further and requires a 
report from the priest, the rabbi, or the minis 
ter. Tho teacher in other words cooperates in a 
religious program to the extent of making it pos 
sible for her students to participate i n it . 
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Whether she does it occasionally for a few stu
dents, regularly for one, or pursuant to a sys
tematized program designed to further the reli
gious needs of all the students does not alter 
the character of the act. 

We are a religious people whose institutions 
presuppose a Supreme Being . We guarantee the 
.freedom to worship as one chooses. We make room 
for as wide a variety of beliefs and creeds as 
the' spiritual ne.eds of man deem necessary" We 
sponsor an attitude on the part of government
that shows no partiality to any one group and 
that let.s 'each flourish according to the zeal of 
its adherents and the appeal of its dogma. When 
the state encourages religious instruction or co~ 
operates with religious authorities by adjusting
the schedule of public events to sectarian needs, 
it follows the best of our traditions. For it 
then respects the religious nature of our people 
and accommodates the public service to their 
spiritual needs, it follows the best of our 
traditions. For it then respects the religious 
nature of our people and accommodates the public 
service to their spiritual needs. To hold that 
it may not would be to find in the Constitution 
a requirement that the government show a callous 
indifference to religious groups . That would be 
preferring those who believe in no religion over 
those who do believe. Government may not finance 
religious groups nor undertake religious instruc
tion nor blend secular and sectarian education 
or use secular institutions to force one or some 
religion on any person. · But we find no eonsti• 
tutional requirement which makes it necessary for 
government to be hostile to religion and to 
throw its weight against efforts to widen the 
effective scope of.religious influence. · The 
government must be neutral when it comes to com
petition between sects. It may not thrust any 
sect or any person . It may not make a religious
observance compulsory . It may not coerce anyone 
to attend church, to observe a religious holiday, 
or to take religious instruction . But it can 
close 1ts doors or .suspend 1ts operations as to 
those who want to repair to their religious 
sanctuary for worship or instruction . No more 
than that is unde.rtaken here . 
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This program may be unwise and i mprovident 
from an educational or a community viewpoint. 
That appeal is made to us on a theory, previously 
advanced, that each case must be decided on the 
basis of "our m n prepossessions" . • •• our indi
vidual preference 5, however, are not the consti 
tutional standard. The constitutional standard 
is the separation of Church and State . The prob
lem, like mnny problems in constitutional law, 
is one of de gree •••• 

In the McCollum case the class rooms were 
u sed for religious instruction and the force of 
public school was used to promote that instruc
tion . Here, as ~e have said, the public schools 
do no more than accommodate their schedules to a 
program of outside religious instruction. We 
follow the McCollum case . But we cannot expand 
it to cover the present released time program 
unless separation of Church and State means th t 
public institutions can make no adjustments of 
their s~~9,dules to accommodate the religious 
needs o~ · ~he people. We cannot read into the 
Bill of ~~g~ts such a philosophy of hostility to 
religion , 

Affirmed . (127, PP.• 682- 685) 

Mr . Justice Black, Mr . Justice Frankfurter, and Mr . 

Justice Jackson each delivered a separate dissenting 

opinion. Mr . Justice Black declared that he could "see 

no si gnificant difference between the invalid Illinois 

system and that of New York" . Then, again he adds, "ex

cept for the use of the school buildings in Illinois there 

is no difference between the systems which I consider even 

worthy of mention" . He says further that in the McCollum 

case the Court had found it unconstitutional for the 

schools to "m nipulate the compelled classroom hours of 
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its compulsory school machinery so as to channel children 

into sectarian classes" .~· Yet, by 1ts present dec is ion , 

"that is exactly what t he Court holds New York can do . " 

He goes .on to hint that the Court's faith in the enduring 

val ue of the wall between Church and State, expressed as 

recently as the Everson and AcCollum decisions, alreadJ • 

needs reaffirmation , then contin\J.&S : (Mr . Justice Black, 

dissenting) 

•• •Difficulty of decision in the hypothetical 
•. situations mentioned by the Court , but not now 

before us , should not confuse the issues in this 
ease . Here the sole question is whether New 
York can use its compulsory education laws to 
help religious sects get attendants presumably 
too unenthusiastic to go unless moved to do so 
by the pressure of this state machinery. That 
this is'the plan, purpose, design , and consequence 
of the New York program cannot be denied . The 
state thus maltes religious sects beneficiaries 
ot its power to compel children to attend secu- · 
lar schools . Any use of such coercive power by 
the state to help or hinder some religious sects 
or to prefer all religious sects over nonbelievers 
or vice versa is just what I think the First 
Amendment forbids . In considering hether a 
state has entered this .forbidden field the ques 
tion is not whether it has entered too far but 
whether it has entered at all . New York is 
manipulatine its compulsory education laws to 
help religious sects get pupils . This is not 
separation but comination of Church and State . 

The Court ' s validation ot the New York sys 
tem rests in part on 1ts statement that Ameri 
cans are "a religious people whose institutions 
presuppose a Supreme Being" . This was at least 
as true when the First Amendment was adopted; and 
it was just as ture when eight justices of this 
Court invalidated the released time system in 
YcCollum on the premise that a state can no 
more"a!d al l religions" than it can aid one . I t 
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was precisely because Eighteenth Century Ameri 
cans were a religious people divided into many 
fighting sects that we ere given the constitu
tional mandate to keep church and state com
pletely separate . Colonial history had already 
shown that, here as elsewhere, zealous sectari
ans entrusted with governmental power to further 
their causes, would sometimes torture , maim, and 
kill those they branded "heretics", "atheists" , 
or "agnostics" . The F i rst Amendment was there ... 
fore to insure that no one powerful sect or com
bination of sects could use political or govern
mental power to pun.ish dissenters whom they could 
not convert to their faith . Now, as then, it is 
only by wholly isolating the state from the re 
ligious sphere and compelling it to be completely 
neutral , t hat the freedom of each and every de 
no l' ination and of all nonbelievers can be main
tained . It is this neutrality the Court abandons 
today when it treats New York *s coercive system 
as a program which merely "encourages religious 
instruction or cooperates with religious authori 
ties" . The abandonment is all the more dangerous 
to liberty because of the Court ' s legal exalta
tion of t he orthodox and its derogation of un
believers . 

Under our system of religious freedom, 
people have gone to their reli gious sanctuaries 
not because they feared the law but because they 
loved their God . ' The choice of all has been as 
free as the choice of those who answered the 
call to worship moved only by the music of the 
old Sunday morning church bells . The spiritual 
mind of man has thus been free to believe , dis
believe , or doubt, without repression, great or 
small , by the heavy hand of government . Statutes 
authorizing such repression have been stricken . 
Before today, our judicial opinions have re
frained from drawing invidious distinctions be 
tween those who believe in no religion and those 
who do believe . The First Amendment has lost 
much if the religious follower and the atheist 
are no longer to be judicially regarded as en
titled to equal justice under law . 

State help to ~eligion injects political and 
party prejudices into a holy field . It too often 

.· 
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substitutes force for prayer, hate tor love, and 
persecution for persuasion. Government should 
not be a llowed, under cover of the soft euphemism
of "co ...operation", to steal into the aaered area 
of reli gious choice. 343 u. s. 306 (1952)
(127, pp,686-687} . 

Mr . Justia-e .. Frankfurter writes almost-:disdainfully 

of the Court's opinion. He is in particular agreement 

with Mr., Justice Jackson whose dissent follows his, a11d 

also with Mr•. Justice Black preceding._ He says, in 

part: 

The Court tells us that in the, maintenance 
of its ,PUblic schools, "CThe State governmentJ 
can close its doors or suspend its operations" 
so that its citizens may be free for religious 
devotions or instruction, If that were the is
sue, it would not rise to the dignity of a con
stitutional controversy~ Of course a State may 
provide that the cl.asses in its schools shall be 
dismissed, for any reason, or no reason, on 
fixed days~ or for special occasions . ~he &s• 
sence of this case is that the school system did 
not "close its doors" and did not "suspend its 
operations". There is all the difference in 
the world between letting the children out of 
school and letting some of them out o·f school 
into religious classes. If every one is free 
to make what use he will of time wholly uncon
nected from schooling required by law•·•those who 
wish sectarian instruction devoting it to that 
purpose~ those who have ethical instruction at 
ho rne, to that, those who study music, .to that-
then of course there is no conflict with the 
Fourteenth Amendment . 

The pith of the cas~ is that fQrmalized re
ligious instruction is substituted for other 
school activity which those who do not participate
in the released- time program are compelled to at
tend. The school sys t em is very much in operation . 
during this kind of release<! time; If its doors 
are closed ., they are closed upon those students 
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who do not e.tt~nd the religious instruction in 
order to keep t,qem within the school. That is 
the very thing which raiSSlS the constitutional 
issue. It is not me t by disregarding it. 
Failure to discuss this issue does not take it 
out ot the case •••• 

The result in the McCollum case, 333 u. s. 
·203, wae b.ased on principles that received un
animous acceptance by this Court, barring only a 
single vote. . I agree with Mr. Justice Black 
that those principles are disregarded in reach
ing the result in t his case. Happily they are 
not disavowed by the Court . From this I draw 
the hope that in future variations of the prob
lem which are bound to come here, these princi
ples may again be honored in the observance. 

The deeply divisive controversy aroused by 
the attempts to secure public school pupils for 
sectarian instruction ~ould promptly end if 
the advocates of such instruction were content 
to have the school "close its doors or suspend · 
operations"--that is , dismiss classes in their 
entirety, without discrimina.tion--instEHld of 
seeking to use the public schools as the instru
ment for security of attendance at denomina· 
tional classes. The unwillingness of the pro ... 
meters of this movement to dis.pense with such 
use of the public schools .betrays a surprising 
want of confidence in the inherent power of the 
various faiths to draw children to outside sec
tarian classes ...- a.n attitude that hardly reflects 
the faith ·Of the greatest religious spirits . 
(127, pp.687-688) 

If ~r. Justice Frankfurter• s dissent approac,hed the 

disdainful, that of Mr . Justice Jackson got even closer 

to the sarcastic.. His brief dissent is quoted in its 

This rele;e.sed time program is founded upon 
a use of the State 's power of coercion, which, 
for me, determines it unconstitutionality. 
Stripped to its essentials; the pl.an has two 
stages, first, that the State compel each 
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student to yield a large part of his time for 
public secular education and, second, that some 
of it be "released" to him on eohdition that he 
devote· 1 t to sectarian religious purposes,. 

No one suggests that the Constitution would 
parmi t the State directly to require this "re- · 
leased time" to be spent "under the control ot 'a 
duly constituted rel igious body", This program 
accomplishes that forbidde.n result by indirection. 
If public education were taking so much of the 
pupils' time as to injure the public or the 
student's welfare by encroaching upon their 
religious opportunity, simply shortening every-. 
one's school day would facilitate voluntary and 
optional attendance at Church classe~. But that 
suggestion is rejected upon the ground that 
if they are made free many students will not go 
t o the Church. Hence, they must be deprived of 
freedom for this period, with Church attendance 
put to them as one of the two permissible Ylays 
of using it. 

The greater effectiveness of this .aystf)rn 
over voluntary attendance after school hours is 
due to the truant offic.er who, if the youngster 
fails to go to the Church school, dogs him back 
to the public schoolroom.. Here schooling is 
more or less suspended during the "released time" 
so the nonreligious attendants will nQt forge 
ahead of the chu~chgoing absentee,s, But it 
serves as a temporary jail for a pupi l who will 
not go to Church . It takes' more subtlety of mind 
than I possess to deny that this is gov~irnmental 
constraint in supp.ort of religion. It is as un• 
constitutional, in my view, when exerted by in• 
direction as when exercised forthrightly. 

As one whose children, as a matter of free 
choice, have been sent to privately supported 
Church schools, I may challenge the Court's 
suggestion that opposition to this plan can 
only be anti•religious, atheistic , or agnostic.
My evangelistic brethren c onfuse an objection 
to compulsion with an objection to religion.
It is possible to hold a faith with enough con
fidence to believe that what should be rendered 
to .God does not need to be ' decided and colleot,ed 
by Caesar. 

http:offic.er
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"· 
The day that this country ceases to be free 

for irreligion it will cease to be free for rel1
gion--exc&pt for the sect that can win political 
po11er. The same epithetical jurisprudence used 
by the Court today to beat do1Nn those who oppose 
pressuring children into some religion can devise 
as good e·pithets tomorrow against those who ob
ject. to pressuring them into a favored religion. 
And , after all, if we conced.e to the State power 
an5i wisdom to single out uduly constituted reli
gious " bodies as exclusive alternates for com
pulsory secular instruction , it would be·. lo gical 
to also uphold the power and wisdom to choose the 
true faith among those "duly constituted". We 
start down a rough road when we begin to mix 
compulsory public education with compulsory god• 
liness. 

A number of Justices just short of a majority 
of the majority that promulgates today's passion... 
ate dialectics joined in answering them in Illinois 
ex rel. McCollum v. Board of Education, 333 u.s. 
203, The distinction attempted between that case 
and ·this is trivial, almost to the point of 
cynicism, magnifying its nonessential details and 
disparaging compulsion which was the underlying 
reason for inva.lidi ty-. A reading of the Court's 
opinion in that case along with its opinion in 
this case will show such difference of overtones 
and undertones as to make clear that the McCollum 
case has passed like a storm in a teacup. The 
wall which the Court was: professing to erect be
tween Church an~ State has become even more 
warped and twisted than I expected. Today's 
judgment will be more interesting to students of 
psychology and of the judicial processes than to 
students of constitutional law. (127, p .689) 

Comment 

One cannot but be reminded by this ease of Mr . Jus 

tice Jackson's re.mark concerning the disparity b&tween the 

principles enunciated and the decision handed down in the 

Everson case (60) five years earlier~ He had at that time 
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compared the majority on the Court with Byron's Julia 

who "Whispering 1 I will ne'er consent•:--consented." 

This case did remove from the minds of authorities 

responsible for public school "released time" 1programs 

much of the uncertainty raised by the Court's decision in 

the McCollum ease (81). (See comment following that case) 

School authorities are assured that they need only accord 

their law and program to the New York plan. 

The gist of the Court's expressed attitude toward 

public school participation with sectarian religious in~ 

struction is, in simplest terms, that (1} where done in 

public schools and with particular administrative coopera

tion it amounts to an unconstitutional establishment of 

religion, but that (2) where done outside the school and 

with only the necessary minimum of administrative coopera

tion it does not amount to an establishment of religion. 

As has been noted in connection with the Doremus 

(59) case the Court has never passed upon the question of 

Bible reading or of "just religion" in the public schools. 

But the fact of the Doremus . case and another lately ap • 
21 

pearing in the New Jersey courts lends respectability 

to the speculation that it may do so. i th the two major 

versions of the Bible-- the Protestant King James version 

21 See comment on Doremus ca~e, preceding this case. 
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and the Catholic Douay version presenting some substan

tial differences, a contentious partisan of one or the 

other of the two great branches of Western Christendom 

may discover substantial aggrievement through his child

ren . Regardless of the version, an agnostic or a 1·orrnon 

or a Jew could likewise be aggrieved. 

The bitterness centering around the question of re 

ligion in the schools may be exemplified by the reflec

tion it appears to have cast through the opinions in this 

case. 
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/ ' 

AMDT , l • RELIGION, FREE SPEECH, ETC . 
F:reedom of Speech and of Peaceable Assembly 
(Loyalty Tests} . 
AIIDT . 14 • RIGHTS OF CITIZENS 
See , 1 - Due Process of Law 

TEACHERS' FREEDOM OF SPEECH AND LOYALTY ... l 
{NEW YORK'S FEINBERG LAW) 

Adler v . Board of Education 

342 U. S. 485 , 72 s. Ct . 380 (1952) 

The Supreme Court ot the United States sustained as 
in violation of no rule, constitutional or otherwise, New 
Yorkts .Civil Sex-vice Law and nFeinberg Law" whicQ. make 
ineligible for employment in the public schools ot the 
state any member of an organizati·on advocating overthrow 
of the government by unlawful means . 

Perhaps no guarantee in the Bill of Rights is taken 

more as a matter of course than is freedom of speech . 

Yet this safeguard was not in the proposed draft submit 

ted by Madison to the first Cong!"less, possibly because it 

had not yet been firmly posited as a .fundamental freedom . 

No state constitution included the guarantee in 1789 when 

the proposal for a Bill of Rights in the federal Consti 

tution was submitted to the House (128, pp. 84-8.5) . But 

the House comrni ttee did add .freedom of $peech to Madison ' s 

proposed freedom of the press, and since then Americans· 

have come to claim more of it than they may actually 

possess. 



'!'he Senate in that first Congress made the other 

signfficant. change in Ma.dison ·t s draft. lie had proposed 
.. 

that the Bill of Rights restrict the states as well as 

Congress, but the Senate, upon the objection that the 

.federal government was already thought by many to be 

interfering with the s·tates too much,. limited the applf,.. 

cation of the Bill of Rights to Congress alone. 

However, in 18)3, while J9hn Marshall was still 

Chief' Justice, the Supreme Court was faced by a contend• 

er who asserted that one among the Bill of Rights, the 

Fifth Amendment, udeelares principles which regulate the 

legislation of the states, for the protection of the 

people in each and all the states." To this the Court 

replied: "These amendments contain no expression indi

cating an intention to apply them to the state govern• 

ments . This court cannot so apply them." (44, p.250) 

There, so tar as the Court was concerned, the matte r 

rested for nearly a century. But, meanwhile , following 

proclamation of the Fourteenth Amendment in 1868, pe.rsis • 

tent ~ttempts were made to persuade the Court to identify 

the personal rights in the ·Bill of Rights with the liberty 

which states may not take away without due proceas. of la:w. 

The Court remained adamant. Then, in 1925, in Gitlow v. 

New York, (73) speaking quite casually and almost as i.f 
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reiterating doctrine long established, the Court remarked: 

"For present purposes we may and do assume that freedom 

of speech and of the press --which are protected by the 

First Amendment from abridgment by Congress--are among 

the fundamental personal rights and 'liberties' protected 

by the due process clause of the Fourteenth Amendment 

from impairment by the states." (73, p .666) This dictum 

was enunciated in a decision upholding a New York statute 

directed at the Industrial Worke rs of the World on the 

ground that it abridged freedom of speech contrary to the 
22

due process clause in the Fourteenth Amendment. {64) 

Again, in 1931, the Court spoke to the same effect 

against a California law which prohibited display of a 

red flag. A Miss Stromberg, leader in a youth camp, of

fended the statute by leading her group in a salute to 

22 
Freedom of Religion, Cantwell v. Connecticut, 1940, 
(50) freedom of the press, 1931, (94) freedom of as
sembly, DeJonge v. Ore gon, 1937, (57) and the right ot 
assistance of counsel, Powell v. Alabama, 1932, {102) 
have likewise been brought under the prote,ction of 
the Fourteenth Amendment. Palko v. Connecticut, 
1937, (96) contains an excellent discussion of the 
relationship of the due process clause of the Four
teenth Amendment to the guarantees of the first eight
amendments. 
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the .flag of the U. s . S •. R~, while reciting a pledge of 

her own composition: "To the Workers•· Flag, and to the' 

cause for which 1t stands; one aim througllout our lives, 

freedom .for the working class." Her California convic· 

tion was. reversed, not unanimously, and the Oourt asserted 

categorically: "The. conception of liberty under the due 

process clause of the Fourteenth Amendment embraces free 

speech." ( 113) 

The Stromberg case. is, of course, reminiscent of the 

two flag salute cases discussed earlier as religious is~ 

sues in the schools, but the decision in it, and in the 

Gitlow and Fiske cases just mentioned, would seem 'North 

remembering while the Adler (41) and VHeman ( 12.5) oases 

involving teachers' loyalty are considered hereafter. 

But before those two cases are discussed, a curious 

theme with regard to freedom of speech may deserve men• 

tion. It harks back to 1925 and the Gitlow case which, 

as has been noted, involved violation of a New York sta

tute directed at criminal anarchy. The question was one 

where, · in the words of the Court, "the legislative body 

hf:'.s p~evlously determined the danger ot substantive evil 

arising from utterances of a specified character," i.e., 
' \ 

advocating the overthrow of organized government by force 

or violence (73, p . 671) . 

Mr•. Justice Holmes , joined by Mr•. Justice Bra,ndeis,. 
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there wrote a disae.nt notat?le for 1 ts fatalism concern• 

ing ft~eedom of speeeh.. He said t 

••• If what I think is the eorreet test is 
applied, it is manifest that there was no pres• 
ent danger of .an a.ttempt to overthrow the 
government by t'orce on the part of the admit 
tedly s·mo.ll minority who shared the defendent 's 
views. It is said that this Manifesto was more 
than a theory, that it was an incitement . Every
idea is an incitement, I't offers itself for 
belief, and, if believed, it is acted on unless 
some other belief outweighs it1 or some failure 
of energy stifles the movement at its birth.'. The only difference between the expression of an 
opinion and an incitement in the narrower 
sense is the speaker's enthusiasm for the result. 
Eloquence may set fire to reason. But whatever 
may be thought of the redundant discourse before 
us , it has no chance of starting a present con· 
flagration . If, in the long run, the beliefs 

. expressed in proletarian dictatorship are des
. tined to be accepted by the dominant forces of 
the community,. the only meaning of tree speech 
is that they should be give.n their ehanoe and 
have their way•••• (73, p.673) 

Clearly, however, as the context of the conflagration 

metaphor above shows, the Justice was hardly envisaging · 

the sly, slow incendiarism which some states came to feel 

was practiced upon the · immature in classrooms. Therefore , 

imposition of teachers' loyalty tests, particularly fol 

lowing the two World Wars , was the reacti.on by the states. 

At the same time Congress also required loya;lty · 

tests as , for example 1 in the Taft ...Hartley Act of 1947. :. 

The recent state legislat.ion has resulted ip. three 

significant cases be.fore the Supreme Couz:t,. In the first 

of these, Garner v. Los Angeles Board of Public Works 

http:reacti.on
http:disae.nt
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(67), the Court sustained the constitutionality of a 

mupicipal ordinance requiring a loyalty oath of employ• 

ees and barring from employment those who advise, teach, 

or advocate the violent overthrow of the government, or 

those who are or become members of any group or organiza

tion doing so4 This decision was cited by the Court in 

both of the "education" cases to follow~ 

The case of Adler v. Board of Education arose from 

from New York legislation designed to keep subversive. in

fluences out of schools. The so-called Feinberg law on 

which the Court ruled dates from 1949 1 but it rest .s in 

turn upon certain older laws. 

In 1917, the state legislature provided for the re• 

moval of superintendents, teachers and employees in any 

school district "for the utterance of any treasonable or 

seditious word or words or the doing or any treasonable 

or seditious act or acts while holding such positions ." 

Twelve years ·later, in 1929, the state supplemented the 

the foregoing with a provision for disqualifying from 

public emplorment those who advise , advocate, or teach 

the overthrow ,of the government of the United States or 

any of its subdivisions by violent means, or who belong to 

organizations doing so. This law provided that those af.. 

fected could demand hearings (41, pp .383-384) . 
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Apparen·tly not satisfied with tbe operation of this 

legislation, the state adopted the Feinberg law in 1949 

for additional implementation. The rather long preamble 

shows clearly the thought of the le.gislature. It reads: 

The legislo.ture hereby finds and declat>e·s 
that there is a common report that members of 
subversive groups, and particularly of affili
ated organizations, have infiltrated ·into public
employment in the public schools of the state,. •• 
The consequence of any such infiltration into 
the public schools is that subversive propaganda 
can be disseminated among children of tender 
years by those who teach .them and to whom the 
children look for guidance; authority and leader
ship. 

The legislature finds that members of suoh 
groups frequently use their of.:f:tce or· poaition 
to advocate and teach subversive doctrines. The 
legislature finds that members of such groups ar•e 
frequently bound by an oath, agreement, pledge or 
understanding to follow, advocate and teach a 
prescribed party line or group dogma or doctrine 
without regard to truth or free inquiry. The 
legislature finds that such dissemination of 
propaganda may be and trequen.tly is sufficiently
subtle to escape detection in the classroom•••• 

• • ~The legislature deplores the failure 
heretofore to prevent such infiltration, which 
threatens dangerously to become a commonplace in . 
our schools • To this end, the bos.rd or regents, 
which ia charged primarily with the responsl•
bility of supe'rvising the public scho.ol systems
in the state, should be admonished and directed 
to take affirmative action to meet this grave 
menace and to report thereon regularly to tbe 
state legislature. (4l,pp • .383-.384) 

The text of the Feinberg law is in thre$ parts . The 

first part charges the board or regents to enforce the law 

through necessary rules and regulations .. 
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. The second p.art requires that the board make a list 

of organizations which, after inquiry, notice and hearing, 

are held to be subversive. The board is authorized to 

use any similar list established under federal law, and 

the board is required to make me mbership in any organiza~ 

tion included in either the state or federal lists prima 

facie evidence for barring or ~ismissing an individual 

from employment, 

The third part requires of the board of regents an 

annual report to the legislature on the measures taken 

under the law (41, pp . 383-384). 

Certainly this uaa legislation which would find 

challengers among teachers . One Irving Adler, with 

others, brought an action in the Kings County supreme 

court to have the law declared invalid . That court 

granted the injunction sought . On appeal by the board 

of regents the state supreme court, appellate division, 

reversed the lower court , and this decision was subse

quently affirmed by the New York court of appeals. There

upon Adler appealed to the Supreme Court of the United 

States . He contended that the Feinberg law and the 

board's rules under it abridged certain rights protected 

by the First Amendment . 

In reply, Mr . Justice Minton, speaking for the 

majority in a Court divided s1x~to-three, said in part• 
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It is first argued that the Feinberg Law 
and the rules promulgated thereunder constitute 
an abridgment of the free,dom of speech and as
sembly of persons employed or seeking employment
in the public schools of the State of New York, 

It is clear that such per$ons have the 
right under our law to, assemble, speak, think and 
believe as they wilL••• It is equally clear that 
they have no right to work for the state in the 
school system on their own terms ••• They may
work for the school system upon the reasonable 
terms laid down by the prope:x• author! ties of' 
New York. If they do not choose to work on such 
terms, they are at liberty to retain their be~ 
liats and associations and go elsewhere. Has the 
State thus deprived thfJm of any right to free 
speeeh or assembly? We think not. Such persons · 
are or may be denied, under the statute$ in 
question, the privil,ege of working for the school 
system of the State of New York because; first, 
of their advocacy of the overthrow of the govern
ment by force or violence~ or, secondly, by un
explained membership in an organization found by
the school authorities, after notice and hearing, 
to teach and advocate the overthrow of the govern
ment by force or violence, and known by sueh per
sons to have such purpose. 

The constitutionality of the .first proposi ... 
tion is not quest1one.d here •••• 

As to the second, it is rather subtly sug•
gested that we should not follow our recent de
cision in Garner v. Board of Public Works of 
Los Angeles , 341 U. S . 716, 71 s . Ct. 909 , 95 L. 
Ed . 1317. e thel'"e said; " ::~ think that a 
municipal employer is not disabled bec~use 1t , is 
an agency of the State from 1nqu1eing of its 
employees as to matters that may p:rove relevant 
to their fitness and suitability for the public 
service. Pas t conduet may we ll relate to present 
fitness; past loyalty may have a reasonable re• 
lationship to present and future trust. Both are 
commonly inquired into in determining fitness 
for both high and low positions in private 
industry and are not less relevant in public 
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employment." 341 U. s . at page 720, 71 s. Ct •. at 
page 912 . 

We adhere to that case. A Teacher works in 
a sensitive area in a schoolroom. There he 
shapes the attitude of young minds towards the 
society in hich they liver. In this, the state 
has a vital concern. It must preserve the integ
rity of the schools. That the school authorities 
have the ri ght and the duty to screen the offi
cials, teachersl and employees as to their fit
ness to maintain the integrity of the schools as 
a part of ordered society, cannot be doubted. 
One ' s associates, past and present, as well aa 
one's conduct, may properly be considered in 
deter:1ining fitness a nd loyalty. From time im
memorial, one's reputation bas been determined 
in part by the company he k0~ps . In the employ
ment of officials and teachers of the school sys~ 
tam, the state may very properly inquire into 
the company they keep, and we know of no rule, 
constitutional or otherwise, that prevents the 
state, when determining the fitness and loyalty
of such persons , from considering the organiza
tions and parsons with whom they associate. 

If, under the procedure set up in the New 
York law, a person is found to be unfit and is 
disqualified from employment in the public 
school system because of membership in a listed 
organization, he is not thereby denied the right
of free speech and assembly. His freedom of 
choice between membership in the organization
and employment in the school system might be 
limited, but not his freedom of speeeh or assembly, 
except in the remote sense that limitation is 
inherent in every choice. Certainly such limita· ~ 
tion is not one the state may not make in th 
exercise of its police power to protect the schools 
from pollution and thereby to defend its own 
existence. 

It is next argued by appellants that the 
provision in Section 3022 directing the Board ot 
Regents to provide in rules and regulations that 
membership in any organizatipn listed by the 
Board after notice and hear~ng , with provisions 

' 
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tor review in accordance with the statute, shall 
constitute prima facie evidence of disqualifica• 
tion, denies due process, because the fact 
found bears no re lation to the fact presume.d . 
In other words , from the fact found that the or
ganizetion was one tha t advocated the overthrow 
of government by unlawful means and that the 
person employed or to be employed was a member 
of the organization and knew of its purpo.se, tQ 
presume that such member is disqualified for 
employment is so unreasonable as to be a denial 
of due process of law. We do not agree . 

''The l aw of evidence is full of pr•esumptions 
either of' fact or law. The form.e.r are, of course, 
disputable, and t he strength of any inference of 
one fact from proof of another depends upon the 
generality of the experience upon which it is 
founded •••• 

ttLegislation providing tha t proof of one 
fact shall constitute srima fac1e evidence .of the 
main fact in issue 1s ut to enact a rule of 
evidence, and quite within the general po·wer of 
government . Statutes , national and state, de~l· 
ing with such methods of proof in both civil and 
criminal eases, abound, and the decisions uphold
ing them are numerous. n ••• 

Membership in a listed organization found to 
be within the statute and known by the member to 
be w1:th1n the statute is a legislative finding
that the member by his membership supports the 
thing the organization stands for·, namely, the 
overthrow of government by unlawful means . We 
cannot say that such a finding is contrary to 
fact or that " generality of experience" points to 
a different conclusion. Disqualification follows 
therefore as a reasonable presumption from such 
membership and support. Nor is there bere a 
p roblem of procedural due process. The presump
tion is not conclusive but arises only in a hear
ing where the pel!'son against whom it may at'ise 
has full opportunity to rebut it •••• 

Without raising in the complaint or in the 
proceedings in the lowe.r courts the question or 
the constitutionality og' Section 2031 of the 

http:purpo.se
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Education Law of ~ew York, appellants urge here 
for the first time that this section is uncon
stitutionally vague. The question is not before 
us, e will not pass upon the constitutional.ity
of a state statute before the state .courts have 
bad an opportunity to do so •••• 

It is also suggested that the use of the 
word "subversive"- is vague and indefinite. But 
the word is first used in Section 1 of the Fein
berg. Law, which is the preamble or the Act , and 
.mt in a defi-nitive part thereof . When used in 
subdivision 2 of- Section 3022, the word has a 
very definite meaning , namely, an organization 
that teaches and advocates the overthrow .of 
government by ·force or violence. 

We find no -constitutional infirmity in 
Section 12-a of the Civ-il- Service Law of New 
York or in the Feinberg Law which i rr.ptemonted it, 
and the . judgment 1 -~ a.i'firmed {41, pp .J84-387) • 

. / . 
Mr. · Justice .Frankfurter wrote a dis.sent based on ju

risd1ct19nal gro~nds ~ , He said, in part% 

· We-are asked . to pass on~ scheme to counter
act what are curren~ly called "subversive" in
fluences in the public school system of New York • 

. ·The scheme is formulated partly in statutes and 
partly in administrative regulations, but all ot 
it is st.ill an unfinished blueprint.. We are asked 
to adjudicate claims against its constitutionality 
before the ~cbeme has been put into opera tion, 
before the limits that it imposes upon free in
quiry and association, the scope of scrutiny that 
it sanctions, and the procedural safeguards tha t 
will be found to be implied for its enforcement 
have been author!t~tively defined. I think we 
~h 1,· .~dhere to the teaching of this Court's 
history to avoid constitutional a~judicat ions on 
mere ly abstract or speculative issues and to base, 
them ·on the concreteness afforded by an actual, . 
present, defined controversy, appropriate for 
judicial judgment, between adversaries immediate
ly affected by 'it. In accordance with the , 
settled limits upon our jurisdiction. I would 
dismiss this appeal •• ~. (41 1 p.387) 
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Mr. Justice Black also dissented, saying in part~ 

\'Vbile I :tully agree with the dissent of. Mr• 
.Justice DOUGLAS, Lwhich followsJ the importance
of his holding prompts me to add these thoughts • .. . 

This is another of those rapidly multiply
ing legislative enactments which make it danger•
ous••this time for school teachers--to think or 
say anything except what a transien.t. majority
happen to approve at the moment. Basically · 
these laws rest on the belief that government

' should supervise and limit the flo.w of ideas 
into the minds of men . Th.e tendency of such 
governmental policy is to mould people into a 
common intellectual pattern .. Quite a different 
governmental policy rests on the belief trra·t 
governmeht should leave the mind and spirit or 
man absolutely free. Such a governmental policy 
encourages varied intellectual outlooks in the 
belief that the best views will pr&v.ail . This 
policy of freedom is in my Ju,dgment embodied ·in 
the First .Amendment and made applicable to the 
states by. the Fourteenth ~ Because of this 
policy public of.rlciala c.annot be constitution
ally vested w1 th powers to select the ideas . 
people can think ab~ut • . ee·nsor the public views 
they can express, or choose the persons or groups
people can associate with . Public officials 
with sueb powers are not public lllervants; they
are public masters. 

I dissent fxa.om the Court's judgment sustain
ing this law Ylh1oh effectively penali.zes school 
teachers for their thoughts and the1r associates. 
(41, pp .387-392) . 

Like Mr. Justice Black, Mr., Justice. Douglas at
. ' 

tacked the m-9rits of the ·ma jor1ty decislon. He said : 

I have not been able to acce'pt the recent 
doctrine that a citizen who enters the public
service can be forced to sacrifice his ·Civil 
rights. I cannot for example find in .our con
stitutional scheme the power of a state to place
its employees in the category of second-class 
citizens by denying .them freedom of thought and 
expression. The Constitution guarantees freedom 

...Jf 
. ~· 
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of thought and expression to everyone in our ao • 
ciety. All are entitled to it; and none needs 
it more than the teacher. 

The public school ia in most respects the 
cr•dle of our democracy . The increasing role of 
the public school is seized upon by proponents
of .the type of legislation represented by New 
York's Feinberg law as proof of the importance 
and need for keeping the school free of "subver
sive influences". But that is to misconceive 
the effect of this type of legisl.ation. Indeed 
the impact of thi s. kind of censorship on the 
public school system illustrates the high pur
pose of the First Amendment in freeing speech
and thought from censorship. 

The present law proceeds on a principle re-. 
pugnant to our society- -guilt by association . A 
teacher is disqualified because of her member
ship in an organization found to be "subversive"• 
The finding as to the "subversive" character of 
the organization is made in a proceeding to 
which the teacher is not a party and in which it 
is not clear that she may even be heard . To be 
sure, she may have a hearing when charges of dis• 
loyalty are leveled against her. But in that 
hearing the finding as to the "subversive" 
character of the organization apparently may not 
be reopened in order _to allow her to show the 
truth of the matter. The irrebuttable charge that 
the organi zation is "subversive" therefore hangs · 
as an ominous cloud over her · own hearing. The 
mere fact of membership 1n the organization
raises a prima facie oaae of her own guilt . She 
may, it is said, show her innocence . But inno
cence in this case turns on knowledge; and when 
the witch hunt is on, one who must rely on ig
norance leans on a feeble reed . 

The very threat of such a procedure is cer
tain to raise havoc with academic freedom , 
Youthful indiscretions , mistaken causes, mis 
guided enthusiasms--all long forgotten- - become 
the ghosts of a harrowing present . Any organiza
tion committed to a liberal cause, any group or
ganized to revolt against an hysterical trend, 
any committee launched to sponsor an unpopular 
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program become,s suspect. These are tbe organiza• 
tions into which Communists ·o:f'ten infiltrate. 
Their presence infects tbe whole , even though
the project was not eoncoived in sin. A teacher 
caught in that mesh is almost certain to stand 
condemned~ Fearing condemnation, she \Vill tend 
to shrin~ from any association that stirs con.
troversy. In that manner freedom of expression
will be stifled. 

But that is only part of it. Once a teach
e,r' s connection with a listed organization is 
shown, her views beoome subject to scrutiny to 
determine whether her membership in the organiza
tion is innocent or, if she was .formerly a 
member, whether she has bona fidQ abandoned her 
membership. -------

The law inevitably turns the school system
into a spying project .. Regular loyalty reports 
on th' teachers must be made out. The principals
become detectives; the students, t.he parents,
the community become informers. Ears are cocked 
for tell-tale signs of dis.loyalty. The · prejudices 
of the community come into play in searching out 
the di sloyal. 'rhis is not the usual type of 
supervision which checks a teacher's competency;
it is a system which search~s for hidden meanings
in a teacher's utterances. 

~nat was the signifieapce of the reference 
of the art teacher to socialism? WhY' was the 
history teacher so openly hostile to Franco 
Spain? Who hear overtonw.s of revolution in the 
English teache·r•s discussion of the Grapes of 
Wrath? What was behind the praise of Soviet 
progress in metallurgy in the che mistry class? 
Was it not "subversive" for the teacher to cast 
doubt on the wisdom of the venture in Korea? 

'What happens under this law is typical of 
what happens in a police state. Teachers are ' 
under constant surveillance; their pasts are 
combed for signs of disloyalty; their utterances 
are watched :for clues .to dangerous thoughts. A 
pall is cast over the clasarooms. Thel"$ can be 
no real. academic freedom in that environment. 
Where suspicion fills the air and holds scholars 

..I 
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in line for tear of their jobs, there can be no 
exercise of the fre e intellect . Supineness and 
dogmatism take the place of inquiry . A "party 
line"--as dangerous as the "p rty line" of the 
Communists--lays hold. It is the "party line" 
of the orthodox view, of the conventional thought,
of the accepted approach.. A problem can no 
longer be pursued wi th i mpunity to its edges. 
Fear stalks the classroom. The teacher is no 
longer a sti~ulant to adventurous thinking; she 
becomes instead a pipeline for safe and sound in
formation. A deadeni.ng ciogma takes the place of 
tree inquiry. Instruction tends to become 
sterile; pursuit of knowledge is discouraged; 
discussion often leaves off where it should begin. 

This, I think, is what happens when a censor 
looks over a teacher's shoulder. This system of 
spying and surveillance with its accompanying re
ports and trials cannot go hand in hand with 
academic freedom. It produces standardized 
thought, not the pursuit of truth. Yet it was 
the pursuit of truth which the First Amendment 
was designed to protect . A system which directly 
or inevitably has that effect is alien to our 
system and should be struck down . Its survival 
is a real threat to our way of life. We need be 
bold and adventuresome in our thinking to sur
vive. A school system producing students trained 
as robots threatens to rob a generation of the 
versatility that has been perhaps our greatest 
distinction. The Framers knew the dangerof dog
matism; they also knew the strength that comes · 
when the mind is free, when ideas may be pursued 
wherever they lead~ We forget these teachings
of the First Amendment when we sustain this law. 

Of course the school systems of the country
need not become cells for Communist activities; 
and the classrooms need not become forums for 
propagandizing the Marxist creed. But the guilt
of the teacher should turn on overt acts. So 
long as she is a law-abiding citizen, so long as 
her performance within the public school system 
meets professional standards, her private lite, 
her political philosophy, her social creed should 
not be the cause of reprisals against her~ <41, 
pp~392-394) 

http:deadeni.ng
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Comment (See also comment with the Qext case following) 

As Mr. Justice Frankfurter insisted, this case was 

on speculative issues only, and not in response to any 

concrete s i tuation in which a teacher had been removed by . 
the board of regents . Had a teacher actually been re 

moved, and had the teacher attacked the constitutionality 

of such removal, the holding of the Court could possibly 

have been different. 

The decision• by the abstract nature of the facts 

upon which it was based, probably did not clearly either 

·advance or retard attempts at establishing security througn 

such legislation as New Yorkts Feinberg law. 

The following case was, however, an actual contro

versy "between adversaries immediately affected". It 

should be noted, however, that ~n neither of the cases 

did the Court have under consideration the constitution

ality or loyalty o&ths per !!• 

f 



240 

AMDT,. l "" RELIGION .. FREE SPEECH, ETC . 
Freedom o~ Speech
(Loyalty Tests) 

AMDT. l~ - RIGHTS OF CITIZENS 
Sec . 1 - Due Process of Law 

TEACHERS' FREEDOM OF SPEECH AND LOYALTY - , 2 
(THE OKLAHOMA LOYALTY OATH) 

Wieman v. UpdegraJ: 

344 u. s. 183, 73 s. ct. 21.5 (1952) 

The Supreme Court of the United States held invalid 
a state statute which prescribed loyalty oaths for cer... 
tain public officers and employees, including teachers , 
as being in conflict with the due process clause of the 
Fourteenth Amendment to the federal Constitution . 

Late in the same year that the Court held valid 

New York's Feinberg lo.w which ttxa.Cted loyalty oaths from 

teachers, it ruled unanimously against an Oklahoma sta• 

tute of similar purpose . This difference ·was not because 

the Court reve~ed itself, but only because the specific 

laws involved were found to 'be different. The constitu.... 
tionality or loyalty oaths per !.!. was not ruled upon in 

either of the eases . 

Oklahoma required that each officer and employee of 

the state, counties, school d1$tr1ets , municipalities, 

public agencies, and public authorities swear to a 

loyalty oath within thirty d(aya of ~aking office . Tbe 



portion of the oath found most objectionable by certain 

teachers was as follows: 

That I am not affiliated Jirectly or ndi
rectly • • • with the Communist Party, the Third 
Communist International, with any forei gn 
political agency, party, organization or govern• 
ment or with any agency, party, organization or 
group •hatever which has been officially deter
mined by the United States attorney general or 
other authorized agency of the United States to 
be a ~ommunist front or subversive organization; 
•• • that I will take up arms in the defense or 
the United States in time of ar or national 
emergency, if necess ary; that within .five (,5) 
years immediately preceding the taking of this 

oath (or affirmation) I have not been a member of 
••• any agency, . party, organization, assoeia~ 
tion or group whatever which has been officially 
determined by the United States attorney general 
or other authorized agency of the United States 
to be a Communist front or subversive organiza
tion •• • (125 , pp . 215 - 216) · 

Thirteen employees of Okalhoma State Agricultural 

and Mechanical College did not take this oath within the 

thi r ty days allowed~ Thereupon a citizen and taxpayer 

sought to enjoin disbursing officials from paying the 

thirteen employees. Through the Oklahoma courts the law 

was held c nstltutional but the thirteen appealed to the 

Supreme Court of the United States . 

Those who made the appeal had ttacked the Oklahoma 

l aw on four points, declaring it to be a bill of attain

der , an~ post facto law, an i mpairment of contracts 

held with the state , and, mainly, a violation of the due 

process clauae of the Fourteenth Amendment to the federal 



Constitution, 

The unanimous decision of the Supreme Court o( the 

United States .first reviewed three of its recent opinionQ 

on somewhat similar eases. In addition to the Adler 

~ (41) just discussed and the case of Garner v. Los 

Angeles Board (67) mentioned in connection v1ith it , the, 

Court referred to Gerende v. Board o~ Supe.rvisors ( 69) t 

an earlier case wherein a Maryland l:t).W requiring a loy"" 

alty oath of all candidates .for elective office had been 

upheld• as had, indeed, the oath requirement in the other 

two cases, The Maryland law had, however, been upheld 

only because the state court had interpreted the statute 

in question as requiring the candidates to swear that, in 

addition to not themselve.s .advocating violent overthrow 

of the government, they had ,not "knowingly" been members 

of any organization advocating such violence. 

Mr., Justice Clark, who de-livered the opinion of th• 

Court, first takes the Oklahoma supreme court to task for 

not interpre·ting the Oklahoma oath in the light of the 

"knowingly" interpretation in the Gerende and Garner 

cases. The Justice'· speaking of this failure of the 

Oklahoma supreme court, continues, saying in part: 

This 6Qetion of the state supreme court7 must 
be viewed as a holding that knowledge is not a 
factor under the Oklahoma statute. We are thus 
brought to the question•••whether the due process 



clause permits a state in attempting to bap dis
loyal individuals fr.om its ;employ to exclude 
persons so l ely on the basis of organizational 
membership, regardless of their knowledge con
cerning the ol;"ganizations to which they belonged.
For, under the statute before us, the fact of 
membership alone disqualifies... I.f the rule be 
expressed as a presumption of disloyalty, it is 
a conclusive one. 

But membership may be innocent. A state 
servant ·maJ' have joined a proscribed organization 
unaware ot its activities and purposes . In re-
cent years, many completely loyal persons have 
severed organizational ties after learning for 
the first time of the.. character of groups to 
which they belonged..... 

• • • •Yet under the Oklahoma Act, the fact of 
~ssociation alone determines disloyalty and dis
qualification; it matters not whether associa• 
tion existed innocently or knowingly.. To thus 
inhibit individual freedom of movement is to 
stirle the flow of democratic expression and con• 
tro'V'ersy at one of its ohief sources.. We hold 
that the distinction observed between the case 
at bar and ... .(tbe Garner, Adler and Gerende 
casey is decisive. Indiscr:!minate elassifiea• 
tion of innocent with knowing activity must fall 
as an assertion of arbitrary power . The oath 
off ends due process •••• (12.5, pp.218- 219) 

Certain of the Court's words in the Adler ease had 

been cited in defense of the Oklahoma oath. In that case 

the Court had said that teachers "have no right to work 

for the atate in the school system on their own terms., 1 · 

but that teachers amay work for the school system. upon 

reasonable terms laid down by the proper authorities of 

New York . " To this Mr. Justice Clark now said: 

•••.To draw from this language the f'aeile 
generalization that tbet-e is no c onstitutionally 



protected right to public employment 1s to ob• 
soure the issue •••• 

• • • We need not pause to cons1d$r whether 
an abstract right to public employment exists, · 
It is sufficient to say that constitutional 
protection does extend to the public servant 
whose exclusion purs.uant to a statute is 
patently arbitra~ or discriminatory•••• {l25,
p.219} 

Mr... Jus tiee Frankfurter in a concurring opinion 
' ' 

s poke strongly for academic freedom.. He said in part 2 

That our democracy ultimately rests on 
public opinion is a platitude of speech but 
not a commonplace in action. Public opinion
is the ultimate reliance of ·our society only 
if it be disciplined and :respons·ible. It can 
be disciplined and responsible only if habits 
of open-mindedness and of critical inquiry are 
acquired in the formative years of our citizens. 
The process of education has naturally enough 
been the basis of hope for the perdurance or 
our de.mooracy on the part of all our great 
leaders, from Thomas Jeff.e·rson. on,wards . 

To regard teachers-- ••• ·from the primary 
grades to the university-·as the priests of our 
democracy is therefore not to indulge in hyper
bole. It is the speclal task of teachers to 
foster those habits of open-mindedness and 
critical inqulry which alone make for respon
sible citizens, who, itl turn, make po,ssible an 
enlightened and etf·eetive public opinion.
Teachers must fulflll tbeir function by preo,ept 
and practice, by the very atmosphere which 

·they generate; they must be exemplar of 
open-mindedness and tree inquiry. They cannot 
carry out their g~at and noble task it the 
conditions for the practice of a responsible and 
critical mind are denied to them. They must 
have the freedom of responsible inqulcy, by
thought and action, into tbe meaning of social 
and economic ideas, into the checkered histo1:7 



of social and economic dogma. They must be· 
free to sift evanescent doctrine, qualified b1 
time and circumstance, from that restles s ~ en
during process of e Atending the b ounds of 
understanding and w~sdom, to assure which the 
freedoms of thought, of speech, of inquiry, of 
worship are guaranteed by the Constitution of 
the United States against infraction by national 
or state govern~nt •••• (l25,pp.,219-220) 

r r. Justice Black, consistent with his dis sent in the 

Adler case, likewise prepared a concurring opinion here. 

He adds a warning, saying in part: 

••• the present period of fear seams more 
ominously dangerous to speech and press than 
was that of the Alien and Sedition Laws. Sup 
pressive laws and practices are the fashion. 
The Oklahoma oath statute is but one manifesta
tion of a national network of laws aimed at 
coercing and controlling the minds of men . Test 
oaths are notorious tools of tyranny•••• 

Governments need and have ample power to 
punish treasonable acts. But it does not follow 
that they must have a further power to punish
thought and speech••• Our own tree society should 
never forget that laws which s t igmatize and 
penalize thought and speech of the unorthodox 
have a way of reaching, ensnaring and silencing 
many more people than at first intended. e 
must have freedom of speech for all , or we 
will in the long run have it for none but the 
cringing and the craven•••• (l25, p.220) 

Comment 

It should perhaps be emphasized that this decision 

represents no reversal of the Court's holding in tbe 

Adler caae. In that case and the present one the Court 

dealt with specific legislation in different states. Had 
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the Oklahoma statute in question permitted a teacher to 

swear that he had not " knowingly~ joined any organiza

tion later declared subversive the Court would hardly 

have distinguished it from the Garner, Adler and 

Gerende ..cases. 

These inference.s which may be drawn from the pres• 

ent case are that the Court can pe expected to: (1} 

Refuse to countenance guilt by association. (2} Hold 

invalid those loyalty oaths which penalize teachers for 

innocent affiliation with organizations listed as sub

versive. (3) Uphold those loyalty oaths which penalize 

teachers knowingly affiliated with such organizations. 



_ Summary, Cha12ter III 

Answers by the Supreme Court of the United States to 
questions bearing on the First Amendment and affecting
education. 

YES NO nm ~9_7 Vidal v. Girard's Executors, (1844). Was 
Girard's will, which established a college
barring ministers and missionaries from its 
premises , derogatory to the Christian reli

_$ion? ' 
(X) ( ) L 10_7 Suick Bear v. Leul~' (1908). Was the 

payment of Indians' tr al funds in a con- ,/ 
tract effected by the Commissioner of Indian 
Affairs with a Catholic school valid? 

(X} ( ) ~11_7 Cochran v. Louisiana, (1930). Was the ~ / 
Louisiana statute which provided tree text~ 
books out of public funds to private schools 
constitutional? 

(X) ( ) £:12J Everson v. Board of Education , (1947). / 
Was New Jerseyf s action in providing free 
transportation out of public funds for 
children attending Catholic parochial schools 
constitutional? ~ 

(X) ( ) £:13_7 Pearson v. Coale, (1933). Did the Uni
versity of Maryland have the right to compel
students to take military training? 

(X) ( ) L-14 7 Hamilton v. Regents, (1934). Could the 
Unfvers!ty of California make military tra~
ing a oondition for attendance, regardles.s
of a student's contrary religious beliefs? 

(X) ( ) £:15_7 Minersville School District v. Gobitis, 
(1940). Could the flag salute be made a /'
condition of school attendance? 

. ( ) (X) £:16_7 est Va. State Board of Education v. L 
Barnette , (1943). Could the flag salute still 
be Imposed as a condition of school attendano~ 

(X) ( ) ~17/ McCollum v. Board of Education, {1948). ,
Di · the Champaign, Illinois, plan for "re· 
leased time 11 religious instruction inside the' 
schools amount to an establishment of religion? 

( ) (X) ~18J Doremus v. Board of Education, (19.52). ___ 
Vlas the question of Bl.ble reading in New 
Jersey schools a justiciable controversy? 
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YES NO 
rr m Ll9J Zorach v ~ Clauson. ( 1952) . Did the New~ 

York bity plan for "refeased time" religious 
instruction away from the schools amount to 
an establishment of religion? · 

(X} ( ) f:'20J Adle'r v. Board of Education, . { 1952).
Was New York's legislat ion barring from em
ployment in 1ts schools. any member of an 
organization advocating overthrow of the 
government consitutional? 

{ ) (X) 1.:21J \ ieman v. Utdesraf,, (1952}. VI a the 
form of the loya £y oath required by Okla• 
homa for · teachers and others constitutional? 

RECAPITUL~.TION 

Constitutionality of: Yes No 

a will excluding clerics and religious 
teaching. • • • • • .• • • • • • • • • ·L9J 1 0 

monetary concessions to religious 
3 0schools ••••••••• ~lO~FlBf-12~

military training in colleges. • • 13 1~ 2 0 
flag salute requirement in schools 1 16 1 ·1 
"released time" religious instruc

tion, ••••••••••••• C"l9-J17~ 1 1 
Bible reading in schools •. • • .. .• • • • 18 1 0 
loyalty tests for teachers •••• ~20 21 1 1 

ADJUSTED SCORE: 

Federal action upheld. • ••• .••••• LlOJ 1 

State action upheld •• LllJC12JC'l3JL.-14J 

L-15JL'lBJL'l9JC2oJ a 
Citizens upheld•• " • C9JC16J/:17JL21J 4 

• 
.. 

.. 



CHAPTER IV 

QUESTIONS ON RIGHTS OF CITIZENS 
UNDER THE FOURTEENTH AMENDMENT 

i '~ Due Process of Law 

However it may be regarded, there is little doubt 

that the Fourteenth Amendment of 1868 is one of the most 

important parts of the Constitution. Although much of 

it has lapsed into historical limbo-·the parts dealing 

with ex-Confederates and the Civil War debts--the amend

ment 's first article has increased rather than dimin

ished in significance. The portion which concerns us 

today reads: 

, No state shall make or enforce any law which 
shall abridge the privileges or immunities of 
citizens of the United State·s; nor shall any state 
deprive any person of life, liberty or property 
without due process of law; nor deny to any per
son ithin its jurisdiction the equal protection 
or the lawa. 

Taken at face value these words appear designed 

simply as a protection for the recently liberated Negro , 

but taken with the wisdom afforded by three-quarters. of 

a century of history they appear designed for something 

quite different--a reversal of the Supreme Court t s turn 

toward state's rights under Chief Justice Taney, and an 

effort to extend federal protection to corporations 
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23
whose property was threatened by state action. This 

single sentence, Charles and Mary Beard have declared, 

"subdued the states for all time to the unlimited 

jurisdiction of the federal Supreme Court." (1, vol. 2, 

p . 114) 

The -Amendment's ostensibly strnightforward language 

has, indeed, afforded much scope for judicial determina

tion. The maaning of each of the terms--"person", 

"privileges of immunities", "life, liberty and proper

ty", "equal protection of the laws" and "due process of 

law" has received an immense amount of consideration by 

the Court (38, pp .963-ll77) . 

At tirst, however, the Court was reluctant to under

take the proffered task, declaring that it had no wish 

to become "a perpetual censor upon all State legisla

tion", nor did it wish to "encourage Congress to take 
' 

over", as it might under the fifth section of the 

23 
Eminent historians take different views on this mat
ter. Professors Morison and Commager say: "That the 
framers of the Amendment anticipated any such inter
pretation of this article is highly improbable." 
(.25, vol. 2, p .40) Professor Faulkner maintains that 
the purpose was "to put the same prohibition on the 
states that the Fifth Amendment had placed upon the 

-federal government ." (15, p.417) The Beards say 
. that of two factions among the framers, one was 

"determined to take in the whole range of national 
economy." (1, vol. 2, p .ll2) 
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s 11amendment,, "the regulation of all civil rigbt. • Civil 

War and reconstruction had already sufficiently unset.• 

tled "the ,federal equilib.riumtt (38~ p.XXIV). 

'rhen, in 1881.t. in Hurtado v. California (80 ) 1 the 

Court indicated that it was prepared to be persuade.d, and 

the· states "were put on not·iee that every species ot 

State legislation, whether dealing with procedural or 

substantive rights, was subject to th~ se:rutinr of tbe 

Court when the question of its essential justice is 

raised." (38, .P. 974) About a generation wa.s required to 

convert this into doctrine . 

The key to the conversion was the meaning of the 

phrase, "due pr.ocess of law", which appears in both the 

Fifth and Fourteenth Amendments and goes back to Artiole 

39 of the Magna Carta. Until about 1890 this involved 
24

nothing more than mattel's ot proper legal procedure, 

for example, the right to trial under the due course and 

proper proce•dings of the l aw. Thereafter the meaning 

of the term was extended until, today, the Court ordi

narily decides any question involving the relation of 
' 

governmental power to private rights by invoking ·"due 

A conspicuou$ exception, apparently the only one, is 
found in Mr. Chief Justice Taneyts decision in the 
Dred Scott case. (106) 

24 
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process of lawu, :t,e., "reasonable" law,••reason.a.ble as 

the Court sees it. 

This newer, expanded meanin~ ot the ph~ase resulted 

from the persistence of attorneys, particularly railroad 

attorneys, who gave the Court no peace. in pressing for 

property rights. Vtlhatever was done for "property" had 

to be done for "life and liberty", because the terms 

stood together in the phraseology of the Fourteenth 

Amendment .. There , indeed, "life and liberty" are found 

to stand ahead .of "property". 

In 1890, :tn a railway rate case, Ohicago, M& St .- P, 

R. Co. v • . Minnesota , (52) the Oourt deeided that rates 

fixed by a state agency were to~ low, and hence deprived 

a railroad of property without due process . Matters that 

had ·hitherto been legislative .\'fere becoming judicial. 

It followed, then, that e~or:Porations, like other 

"personsu, were protected in their "liberty" of acquiring 

property . By the same token, this liberty,. safeguarded 

for artifioi& persons, had to be applied to natu~al per

sona at last, howa.ver slowly. In 1920 Mr . Justi.ce 

Brandeis had still to plead: "I cannot believe that the 

liberty guaranteed by the Fourteenth Amendment includes 

only liberty to acquire and enjoy property . " (71, u.s . 

P• .343) 

http:Justi.ce
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•Finally, in 1923, in Meyer v. Nebraska, {90) the Court 

affirmed the liberty of a foreign language teacher to 

teach, and "of parents to engage him so to instruct 

their children", and two years later, in Pierce v. Soci• 

ety of Sisters, (100) the Court again held a state•s 

restraint upon the liberty of parents to send their 

children to a school of their choice to be an unreason

able interference with private rights, hence a denial 

of due process . 

• 
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AMDT. 14 .. RIGHTS OF CITIZENS 
Sec. 1 • Due Process of Law 

Equal Protection of the Laws 
Privileges and Immunities 

PROHIBITIONS ON SECRET SOCIETIES 

Waugh v,. Mississipl?~Univers!tz 

237 u. s . 589 , 35 s. ct. 120 (1915) 

The Supreme Couf't of the United States upheld the· 
competency of a state to enact legislation making at• 
tendance at the state university contingent upon renun- 
ciation of allegiance to a Greek le t ter frate rnity, and 
declared that t he legislation in ques.tion did not vio• 
late any ri ght contained in the federal Constitut~on . 

Litigation arising from proscriptions of high school 

frate~nities or from expulsions because of fraternity 

activ~ty at the high school level appears to have been 

common in low$r courts.25 The Waugh ease involved the 

action of state university authorities, applying a state 

statute) in refusing admission to a student whose frater

nity affiliation had been established at a different 

school •. 

J . P . Waugh, a resident, citizen and taxpayer in 

The action of school authorities has been sustained in 
all "fratern1ty cases" recorded, excep t on• where a . 
prohibition was held to be unreasonable..;· (31, pp .233• 
234, 241·247) 

25 
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Mississippi applied for admission to the 1 w department 

of Mississippi University~ As a condition for admis

sion he was shown a pledge on which, over signature, he 

would disavow allegiance to, or affiliation with, any of 

certain listed Greek letter fraternities, or any other 

fraternities unnamed. He discovered, too, that the 

pledge was not required of students previously in at 

tendance at 1ississipp1, but only of transfer students~ 

Earlier, while at Millsaps College, Mr. Waugh had become 

a member of Kappa Sigma, on& of the fraternities specifi• 

cally named on the pledge . He expressed a willingness to 

for$go all fraternity activity short of foreswearing 

allegiance to Kappa Sigma . When the university remained 

adamant in demanding f~ll compliance with the pledge, 

Mr . 1augh sued to have the laV1 and the university orde·r 

under it set aside. He alleged that his ha.ppiness and 

his property and property rights were infringed under the 

constitution of Mississippi and under the Fourteenth 

Amendment to the fed.eral Constitution-. The chancery 

court of Lafayette County found in favor of Mr. Waugh , but 

the Supreme Court of Mississippi reversed the lower 

court. The Supreme Court of the United States then took 

the case on a writ of error. {123, p . 2l) 

r. Justice McKenna delivered the opinion of the 

Court, saying in part: 
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The statute is universal 1n its prohibi -. 
tiona. · Nona of the named societies or others 
"or whatever name, or without name"., are per• 
mitted to exist in the University; and no stu 
dent who is a member of any of them is per- . 
mi tted tor eceive or compete for class honors 
nor contend for prizes or medals. To secure 
this result one of the orders of the trustee .s 
iVaS directed, · 

But by another order of the trustees, a 
distinction is made . By it it is provided that 
the statute is not to be .constPued "to apply to 
students already entered, and who co nduct them
selves with that decorum always .expected of 
Southern gentlemenn . This o:rder is assailed by 
plaintiff as a "clear discrimination between the 
'ins' and 'outs•, between those who were, at 
the time the statute was enacted, students in 
the University, and those who were not -:>n that 
date members of the student body, and who might 
desire to be admitted as such. •• The contention 
i$ made much of by counsel and the order is de .. 
nounced as irrational and arbitrary. But co~n~ 
sel overlook that it is an obvious principle of 
construction, and sometimes of justice, that laws 
are not to . be conatrued retrospectively. The 
trustees regarded and followed the principle , and 
left und i sturbed the s·tudents already in the 
University, admonishing them, however, that their 
honor would be rega~ded as pledged n:ot to abuse 
the right or the indulgence .. And whether 1 t was 
a ri ght or an !ndulgence,--wh~ther required by
the statute or accord$d b y the trustecs,--it 
was based on an obvious and rational distinction, 
and the supreme court sustained its competence. 

The next contention of complainant has 
various elements . It assails the statute as an 
obstruction to his pursuit of happiness , ·a de
privation of his property and property rights·, 
and of the privileges and immunities guaranteed
by the Constitution of the . United States. Qoun• 
sel have considered these 1,elements separately 
and built upon them elaborate and somewhat fervid 
arguments, but, after all, they depend upon one 



251 

proposition: whether the right to attend the 
University of Mississippi is an absolute or 
conditional right. It may be put more narrowly,-
wheth,er,, under the Constitution and laws of' Mis
fiiss1pp1, the public educational institutions of 
the state are so far under the control of the 
legislature that it may impose what the supreme 
court of the state calls "disciplinary regula ... 
tions." 

To this proposition we are confined, and we 
are not concerned in its consideration with what 

· the laws of other states permit or prohib1t . 
Its solution might be rested upon the decision 
of the supreme court of the state. That court said: 
"The legislature is in control of the colleges
and universities of the state, and has a right 
to legislate for their welfare and to enact 
measures for their discipline, and to impose the 
duty upon the trustees of each of these institu
tions to see that the :requirements of the legis• 
lature are enforced; and when the legislature has 
done this, it is not subject to any control QY 
the courts." 

This being the power of the legislature undera 
the Constitution and laws or the state over its 
institutions maintained by public funds, what is 
urged against its . exercise to which the Consti• 
tution of the United States gives ita sanction 
and supports by prohibition? 

It is said that the fraternity to which com
plainant belongs is a moral and ot itself a dis• 
ciplinary foro•· This need not be denied.. But 
whether such membership makes against discipline 
was for the state of Mississippi to d~termine. 
It is to be remembered that the University was 
established by the state, and is under the 
control of the state, and the enactment of the 
statute may have been induced by the opinion that 
membership in the prohibited societies divided 
the attention of the students. and ·distracted 
from that singleness ot purpose which the state 
desired to exist in its public educational inati~ 
tutions. It is not for us to ,entertain con... 
jectures in opposition t o the v:t.,s of the stat,e* 
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and annul its regulations upon disputable considera
tions of the i r wisdom or necessity . Nor can we 
accommodate the r egulations to the assertion of 
a s pecial purpose by t he applying student, vary
ing , perhaps, with each one, and dependent alone 
upon his promise . 

This being our view of t he power of the 
le gislature, we do not enter upon a considera
tion of the elemants of complainant's contention . 
It is very trite to say that the right to pursue 
happiness and exercise ri ghts and liberty are 
subject in some de gree to the limitations of 
the law, and the co~dition upon which the state 
of Mississippi offers t he c omplainant fre e in
struction in its University, tha t while a student 
t here he renounce affiliation with a society 
which the state considers i nimical to dis
cipline, finds no prohibition in the 14th Amend
ment, ••• (l23, pp . 722- 723) 

Comment 

College-level students are frequently heard to re • 

mark that some re gulation or disciplinary action of t he 
' 

school authorities is contrary to rights established 

under the Constitution . The foregoing decision should 

ind i cate that such student remarks, for the most part at 

least, are mistaken and based upon faulty knowledge of 

our federal system and of the powers of school authori• 

ties as either corporate or quasi - legislative agents . 

It is clear that the states can exact special r equirements 

from those citizens who attend colleges supported or 

chartered by the states . The reasonableness of such 
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special requirements is rarely questioned by the courts 

ai'te.r the people have spoken through their legislature. 

As the Supreme Court said above: "It is not for us to 

entertain conjectures .in opposition to the views of the 

state, and to annul its r egulations upon disputable con

siderations of their wisdom or necessity." And the 

- Court added that it was trite but true that "th& right 

to pursue happiness ·and exercise rights and liberty aN 

subje.ct in some degree to the limitations of the law." 

•· 

, 
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AMDT •. 14 .. .RIGHTS OF CITIZENS 
Sec. l -Due Process of Law 

LIBERTY OF TEACHERS AND PARENTS 

Mey~r v., Nebra.s·ka 

262 u. s. -390, 43 s. Ct. 625. (192.3) 

The Supreme Court o:f the United States held that a 
state law which prohibited the teaching of foreign
languages in. private schools interfered with the libert7 
of parents to control al"'l.d educate their children and 
with the liberty of teach rs to follow their chosen oc
cupation and did , therefore, violate the liberty
guaranteed by the Fourteenth Ame-ndment .to the federal 
Constitution. · 

This ease marks a turning point in constitutional 

development. For, by the dtcision rendered here 1 the 

Court was clearly in the process of reconsidering the 

do,etrine established. 1n the Slaughter House Cases (110) 

in 1873, shortly foliowing th$ adoption of the Four

teenth Amendment . At that time the Court had ruled that 

the privileges and immunities clause of the amendment did 

not "federalize" or extend over the states those restraints 

imposed upon Congress by the Bill of Rights . 

However, in various dissents during the years, 

certain Justices had insisted that one or another of the 

fundamental liberties written into the fede-ral Oonstitutm 

should, under the terms of the Fourteenth Amendment, also 
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apply as . restrictions upon the states~ Then, here in the 

Mef!r case the "Cou.rt began to exbibi t clear evidence of 

its conversion to this qroadened conception of the term 

"liberty..' . (11, p . ll2) In the course of its decision 

th• Court almost casually states that the problem is 

whether the Nebraska · statute 1unreasonably infringes the 

liberty guaranteed the plaint.1f.t in e·rror by the Four

teenth Amendment-.u The decision then proceeds to "de

note" rather than to 11 attempt to d•fine with exactness 

the liberty thus guaranteed" . 

By applying its new construction in this particular 

case the Court assumed the responsibility of deciding a 

contest between the rights of an individual and the 

principle of a state's right to determine its educa• 

tional policies . This right of a state is usually said 

to rest upon its police power, a concept hardly defini ... 

tive in ease law, but regarded as a pow.er residing in 

sovereignty and the necessary obligation to proteet th6 

. welfare or society. In the exercise of this pow~r each 
' 

Ame~iean state, through its legislature, is presumed to 

have ~uitablished educational polici•s most soo.1ally ap

propria~e to itself.,. Hence the Court is loath to restrict 
·-·}\'-:. 

the di$cretion of the states . It did so here in the same 
\ 

reluctant terms as those eom$times appearing with lesser 

clarity ·in later decisions fraught with the more intense 
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and socially complicated issues of religion and race. 

How far against individual rights the state may go in 

exercising the power to establish ita educational or any 

other policies cannot be determined by abstraction. 

Only between details of rights and only by the prevail

ing judicial opinion can boundary lines be drawn• 

Meyer v, Nebraska , although less flagrant than the 

"oregon case" (100) to follow , likewise arose from the 

growth of excessive nationalism nurtured in World ar r~ 

On April 91 1919, "An Act Relating to the Teaching of 

Foreign Languages in the State of Nebraska" wa s app roved. 

Penalties of fine or jail were provided for violations of 

the portions of the Law following: 

Section 1. No person, individually or as 
a teacher, shall, in any private, denominational, 
parochial or publie school, teach any subject to 

' any person in any language other than the Eng
lish language. 

Section 2. Languages, other than the Eng
lish language, may be taught as languages only
after a pupil shall have attained and success
fully passed the eighth grade as evidence by a 
certificate of graduation issued by the county 
superintendent of the county in which the child 
resides. (90, p .626) 

On May 25, 1920, Meyer, a teacher in a parochial 

school, taught reading in German to a ten-year-old who, as 

would be expected of a child of that age, bad not yet 



--

26.3 

passed the eighth grade . Meyer was charged accordingly, 

but he contested, and continued to contest adverse deci ... 

sions upward through the Nebraska courts to the Supreme 

Court of the United States. There an opinion in favor 

of Meyer was handed down. In the course of this opinion 

Mr. Justice McReynold! adverts to the· findings of the 

· Supreme Court of Nebraska. ~uoted here from that point 

the .deoision says, in part: 

The &.upreme- court of the state affirmed 
the judgment of conviction, 107 Neb . 657. It 
deela~ed the offense charged and established 
was "the direct and intentional teaching of the 
German langu~.ge ail a distinct subject to a child 
who had not passed the eighth grade", in the 
parochial school maintained by Zion Evangelical
Lutheran Congregation._ a coll·e ction of Biblical 
stories being ueed therefor. And it held that 
the statute forbidding this did not conflict 
with the Fourteenth Amendment, but was a valid 
exercise of the police power. The following ex
cerpts from the opinion suff·icie:ntly indicate 
the reasons advanced to support the conclusion: 

"The saluta.ry. purpose of the statute is 
clear. The legislature had seen the baneful 
effects of permitting foreigners, who had taken 
res:tdence in this country, to rear and educate 
their children in the language of their native 
land. The result of that condition was found to 
be inimical to our own safety . To allow the 
children of foreigners who bad emigrated here, 
to be taught from .early childhood the language 
ot the country of their parent·s was to rear them. 
with that language as their mother tongue . It 
was to educate them so that they must always 
think in that language, and, as a consequence,
naturally inculcate in them the ideas and senti ... 
menta foreign to the best interests of this 
country. The statute, therefore, was intended 

" · . .. I 
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not only to require that the education of all 
children be conducted in the English language, 
but that, until they had grown into that 
language, and until it had become a part of them, 
they should not, in the schools, be taught any 
other language. The obvious purpose of this 
statute was that the English language should be 
and become the mother tongue of all children 
reared in this state. The enactment of such a 
statute comes reasonably within the police power 
of the state.- •• 

"It is suggested that the law is an unwar
ranted restriction, in that it applies to all 
citizens of the state, and arbitrarily inter
feres with the rights of citizens who are not of 
foreign ancestry and prevents them, without 
~ason, from having their children taught foreign 
languages in school, That arcument is not well 
taken, for it assumes that every citizen finds 
.himself r 3strained by the statute, The hours 
which a child is able to devote to study in the 
confinement of school are limited, It must have 
ample time for exercise or play . Its daily , 
capacity for learning is comparatively small. A 
selection of subjects for its education, there
fore, from among the many that might be taught, 
is obviously necessary. The legislature no 
doubt had in mind the practical operation of the 
law. The law affects few citizens except those 
of foreign lineage. Other cttizens, in their 
selection of studies, except, perhaps , in rare 
instances have never deemed it of importance to 
teach their children foreign languages before 
such children have reached the eighth grade . In 
the legislative mind, the salutary effects of the 
statute no doubt outweighed the . restriction upon 
the citizens generally, which , it appears, was a 
restriction of no real consequence." 

CHere, after reviewing the atate court's reasons • 

Jus ·tice McReynolds introduces the reasons of the Supreme 

Court by stating a broadened vf.ew of the Fourteenth 

Amendment and the liberties it may "federal1ze"J 
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The problem for our determination is whether 
the statute, as construed and applied, unreason
ably infringes the liberty guaranteed to the 
plaintiff in error by the Fourteenth Amendment . 

"Uo state ••• shall deprive any person of l-ife, 
liberty 1 or property without due process of law . " 

While this court has not attempted to define 
with exactness the liberty thus guaranteed, the 
term has received much consideration, and some 
of the included things have bean definitely 
stated . Without doubt , it denotes not merely 
freedom from bodily restraint , but also the 
right of the individual to contrac t , to engage 
in any of the common occupationa of lifo., to ac
quire useful knowledge, to marry, e~tablish a 
home and bring up childr~n, to worship God ac
cording to the dictates or his own conscience, 
and, generally, to enjoy those privileges long 
recognized at common law as e s sential to the 
orderly pursuit of hnppiness by free men •• • • The 
established doctrine is that this liberty may 
not be interfered with, under the guise of pro• 
teeting the public interest, by legislative 
action ·:7hich is arbitrary or without reasonable 
relation to some purpose within the competency of 
the state to effect . ;Determin§tion by the legis 
lature of what constitutes proper exercise or 
police power is not final or conclusive, but is 
subject to supervision by the courts •••• 

The American people have always regarded 
education nnd acquisition of knowledge as matters 
of supreme importance, which should be dilieently 
promoted . The Ordinance of 1787 declares: 

ttReligion , morality and knowledge being 
necessary to good government and the happiness 
of mankind, schools and the means of education 
shall forever be encouraged . " 

Corresponding to the right of control, it 
is the natural duty of the parent to give his 
children education suitable to their station in 
life; and nearly all the states, including 
Nebraska , enforce this obligation by compulsory 
laws . 
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Practically, education of the young is only 
possible in schools conducted by especially 
qualiried persons who devote themselves thereto. 
The calling always has been regarded as useful 
and honorable,•-essenti a.l, indeed, to the public 
welfare. Mere knowledge of the German language 
cannot reasonably be regarded as harmful . He re-. 
tofore it has been commonly looked upon as help
ful and desira~le, Plaintiff in error taught 
this language in school as part of his occupation. 
His right thus to teach and the right of parents 
to engage him so to instruct their children, we 
think, are within the liberty of the Amendment~ 

The challenged statute forbids the teaching 
in school of any subject except in English; also 
the teaching of any other language until the 
pupil has attained and successfully passed the 
eighth grade , which is not usually accomplished 
before the age of twelve. The supreme cou;rt of 
the state has held that »the so-called ancient 
or dead languages 11 are not nwithin the spirit 
or the purpose of the act." ••• Latin, Greek, 
Hebrew, are not prescribed; but German, French, 
Spanish, Italian, and every other alien speech 
are within the ban. Evidently the legislature 
has attempted materially to interfere rd th the 
calling of modern.. la.nguage teachers, with the 
opportunities of pupils to acquire knowledge, and 
with the power of parents to control the educa• 
tion of their own. 

It is said the purpose of the legislation 
was to promote civic development by inhibiting 
trai ning and education of the immature in foreign 
tongues and ideals before they could learn I!~ng
lish and aequirG American ideals; and "that the 
English language should be and become the mother 
tongue of all children reared in this state. 11 

It is also affirmed that the foreign-bo .rn popula
tion is very large, that certain communities 
commonly use foreign words, follow foreign 
leaders, move in a foreign atmosphere, and that 
the children are thereby hindered from becoming
oitizens of the most useful type, and the public 
safety is imperiled . 

That the state may do much, go very far, 
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indeed, in order to improve the quality of its 
citizens , physically, mentally, and morally, is 
clear; but the individual has certain funda
mental rights which must be respected . The pro
tection of the Constitution extends to all ,--to 
those who speak other languages as"well as to 
those born with English on the tongue. Perhaps 
it would be highly advantageous if all had ready 
understanding of our ordinary speech, but this 
cannot be coerced by methods which conflict with 
the Constitution,--a desirable end cannot be 
promoted by prohibited means . 

For the welfare of his ideal commonwealth, 
Plato suggested a law which should provide: 

"That the wives of our guardians are to 
be common, and ~heir children are to be common, 
and no parent is ~o know his own child, nor any
child his parent,,. The proper officers will 
take the offspring of the good parents to the 
pen or fold , and there they will deposit them 
with certain nurses who dwell in a separate 
quarter; but the offspring of the inf~rior, or 
of the better when they chance to be deformed, 
will be put away in some mysterious , unknown 
place, as they should be." 

In order to submerge the individual and 
develop ideal citizens, Sparta assembled the 
males at seven into barracks and intrusted 
their subsequent education and training to offi
cial guardians . Although such measures have 
been deliberately approved by men of great 
genius , their ideas touching the relation be
tween individual and state were wholly different 
from those upon which our institutions rest; and 
it will hardly be affirmed that any legislature
could impose such restrictions upon the people
of a state without doing violence to both letter 
and spirit of the Constitution. 

The desire of the legislature to foster a 
· homogeneous people with American ideals, pre 
pared readily to understand current discussions 
of civic matters, is easy to appreciate. Un
fortunate experiences during the. late war, and 
aversion toward every characteristic of truculent 
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adversaries, were certainly enough to quicken 
that aspiration. But the means adopted, we 
thi :1k 1 exceed the l i mi.tat1ons upon the power of 
the state, and conflict with rights assured to 
plaintiff in error . The interference is plain 
enough , and no adequate reason therefore in 
time of peace and domestic tranquility has been 
shown. · 

The power of the state to compel attendance 
at some school and to make reasonable regula
tions for all schools, including a requirement 
that they shall give instructions in English , is 
not questioned. Nor has challenge been made of 
the state's power to prescribe a curriculum for 
institutions which it' supports. Those matters 
are not within the present controversy. Our 
concern is with the prohibition aE4~ved by the 
supreme court. Adams v. Tanner , U. s . 590, 
37 s, Ct, 662, 61 L. Ed . 1336, 1342, L.R.A. 
l917F, 1163~ Ann . Cas . 1917D, 973, pointed out 
that mere abuse incident to an occupation or
dinarily useful i1 not enough to justify its 
abolition, although regulation may be entirely 
proper. No sudden emergency has arisen which 
renders knowledge by a child of some language 
other than English so clearly harmful as to 
justify ita inhibition, with the consequent in
fringement of rights long freely enjoyed. e 
are constrained to eonclude that the statute as 
applied is arbitrary, and without reasonable 
relation to any end within the competency of the 
state. 

As the statute undertakes to interfere only 
with teaching which involves a modern language, 
leaving complete freedom as to other matters , 
there seems no adequate foundation for the sug
gestion that the purpose was to protect the 
child's health by limiting his mental activities. 
It is well known that proficiency ·in a foreign 
language seldom comes to one not instructed at 
an early ·age, and experience shows that this is' 
not injurious to the health, morals , or under
standing of the ordinary child. 

The judgment of the court below must be re• 
versed and the case remanded for further 



proceedings not inconsistent with this opinion ••• • 
{90, pp . 626- 628) 

Comment 

The very narrow issue here - -the right of a state to 

forbid the teaching of foreign languages in private 

schools•-might too easily be overlooked through being 

served up among the impressive implications of the liber

ties that the Court declared more important, ~, 

the liberty of a language teacher to teach and the liber

ty of parents to control and educate their children . 

There is , indeed , a tendency to regard such enunciations 

by the Court as mention of absolutes . Those who wish to 

regard them as absolutes should , however , note that the 

pragmatic definition remains in the hands of the Court , 

and that it avoids definition in terms of absolutes . 

The decision makes clear that the power of a state 

over the curriculum in _its tax-supported public schools 

was not questioned . The Court did in fact hint its 

approval of ~easures designed to forbid teaching in 

languages other than English . Possibly, had the Nebraska 

act merely required of al l schools in the state the teach

ing in English of all subjects other than forei gn 

languages , it might then have been sustained by the Court. 

Four years later the Court again dealt with the 
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matter of fo~eign languages, but in this Hawaii case, 

Farrington v. Tokushige , (61) the constitutional as well 

as the social context was somewhat different. 

The educational effects of the Nebraska and the 

Hawaii cases together are that a state or territory 

{1) may prescribe the teaching and subjects in the · 

public schools, but ( 2) may not forbid in private schools 

either teaching or subjects except such subjects as may 

be shown harmful to the state. Nor may a state require 

all children to attend public schools, as the case shown 

hereafter demonstrates. 
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AMDT . 14 -· RIGHTS O.F CITIZENS 
Sec . 1 ... Due Process of Law 

{AMDT . 1 - RELIGI ON, FREE SPEECH, ETC .) 
~n Establishment of Religion ) 

THE OREGON OASE 

Pierce v. Society of the Sisters of The 

Holy Names of Jesus and Mary 

(and 

PierQe v. Hill M1litarz Academy) 

268 U, s, 510, 45 s . Ct. 571 (1925) 

The Supreme Oour~ of the United States held that 
an Oregon statute which required children of compulsory 
school age to attend Eublic school was void because it 
violated the liberty guaranteed by the Federal Constitu
tion in that it denied parents the right to educate their 
children for purposes other than the state , and in that 
it deprived private schools of their property without 
due process of the law. 

Efforts to make the world safe for democracy in 

World War I included the cultivation of the seeds of ex

cessive nationalism and intolerance. During the war and 

in the 11 norrnalcy" and "prosperity" that followed these 
\ 

seeds bore noxious fruit in many field~!. In the field 

of education, history became in so~;ne regions, as in 

Chicago under Mayor Thompson, truly a fable· agreed upon, 

and the text books were revised accordingly. The teaching 

of certain foreign languages and the theory of evolutio.n 
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was extensively forbidden. Teachers w·ere required to sub

scribe to loyalty oaths . A new Ku Klux~1sm flamed in 

fiery crosses not only in the South but across the land 

fro·m Massachusetts to Oregon . This new Klan adopted tbe 

spirit of the old nativist Know- Knothing-1sm; and was 

thus no more anti - Negro than it was anti-Sem~tic and 

anti-Catholic~ · "Native, wh1 ta, Protestant'', was the 

slogan. It , was in this context that the people of the 

state of Oregon acted against pat>ochial and other schools . 

An initiative measu;re passed in Oregon. on November 7, 

1922, to become effective in 1926, required with certain 

exemptions, that every parent, guardian, or other person 

having control of a child between the ages of eight and 

sixteen years, must send such child to public school in 

the district where he resided for the per·iod during 

which school was held {100, p .$?2) . 

Two Oregon eorporations, the Society of the Sisters 

of the Holy Names of Jesus and Mary and the Hill Military 

Academy sought and received from the District Court of 
' the United States ror the Distriot of Oregon preliminary 

in junctions\ restraining the governor of Ore go.n (Pierce) 

and other ·state officials from enforcing the law. The 

two corporat ions argued tha t the law unreasonably i nter

fered with the liberty of the parents and guardians to 
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direct the upbringing of the children, and that it 

threatened with destruction their business and property, 

and in such respect violated the Fourteenth Amendment 

(100 , p,572). 

The State of Oregon appealed the action of the Dis 

trict Court in granting the injunctions . An .opinion in 

favor of the two corporations or schools was rendered in 

1925 , 

Mr. Justice cReynolds de,livered the opinion of the 

Court. He said , in part: 

No question is raised concerning the power 
of the State reasonably to regulate all schools, 
to inspect , supervise and examine them, their 
teachers and pupils.; to re'quire t hat all child
ren of proper age attend some school, that 
teacher.s shall be of good moral character · and 
patriotic disposition, that certain studies 
plainly essential to good citizenship must ba 
taught , and that nothing b·e taught which is 
manifestly inimlcal to th~ public welfare . 

The inevitable practical result of en• 
forcing the Act under consideration auld be 
destruction of appe llees' primary schools , and 
perhaps all other private primary schools for 
normal children within the State of Oregon_. 

' . 
Under the doctrine of Meyer v . Nebraska , 

262 u. S ~ 390, we think it entirely plain that 
the Act of 1922 unreasonably interferes with the 
liberty of parents and guardians to di~ct the 
upbringing and education of children under their 
control . ,. • • 

The fundamental theory of liberty under 
which all governments in this Union ~epose 
excludes a.ny general power of the State to 
standardize its children by forcing them to 
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accept instruction !'rom public teachers only.' 
The child is not the mere cr,ature of the State; 
those who nurture him and direct his destiny 
have the right, coupled with the high duty, to 
recognize and prepare him for additional oblige."" 
tiona. 

Appellees are corporati·ons and therefore, 
it is said, they cannot claim for themselves the 
liberty which the Fourteenth Amendment guarantees ~ 
Accepted in the proper sense, this is true ••• But 
they have business and property for which they 
claim protection. These are threatened with 
destruction through the unwarranted compulsion 
which appellants are exercising over present and 
prospective patrons of their schools . And this 
court has gone very far t .o protect against loss 
threatened by such action•••• 

Appellees asked protection against arbitrary, 
unreasonable and unlawful interference with their 
patrons and the consequent destruction of their 
business and property,•.•• • 

The suits were· not premature. The injury 
to appellees was present and very real, not a 
mere possibility in the remote futurth If no 
relief had been possible prior to th& effective 
date of the Act, the injury would have become 
irreparable. Prevention of impep.ding inJury 
by unlawful action is a recognized function of 
courts of equity•••• (lOO, pp . 573·574) 

Comment 

The foregoing decision only indirectly defends reli

gious liberty and the right of parents to educate their 

children in schools where religious instru.ction is a part 

of the curriculum.' The First Amendment and its guarantee 

of religious liberty is, therefo~re ., in a sense supported 

by the decision, but , to repeat, only indirectly~ · A 

secular private school as well as a parochial school was 



275 

involved in the case . The decision as rendered held the 

Oregon statute to be a denial of due process of law under 

the Fourteenth Amendment by the fact that it deprived the 

schools of their business and property and denied to 

parents their "freedom to direct the upbringing and edu.. 

cation" of their children by sending them to either 

parochial or s,ecular private schools. 

Insofar a~ the Court applied the Fourteenth Amend

ment as a basis for invalidating state infringement of 

a liberty included 1n the First Amendment. it strength

ened a trend begun two years earlier in the case of 

Meyer v. Nebraska (90). 
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AMDT . 5 - RIGHTS OF PERSONS 
Due Process of Law 

JAPANESE LANGUAGE SCHOOLS 

Farrington v , Tolrushige 

273 U. S . 284, 47 S. Ct, 406 (1927) 

(and 

Stainback v . Mo Hock Ke Lok Po) 

336 U. S, 368 , 69 S. Ct . 606 (1949) 

The Supreme Court of the United States, interpreting
federal statutes which extended the guarantee of due 
process of 1 w to the Territory of Hawaii, held invalid 
a law by the territorial legislature designed to restrict 
attendance at foreign language schools, the Court declaring 
that the law went beyond reasonable regulation and de 
prived parents (Japanese) of the right to educate their 
children without undue interference . 

During those same years following orld ·ar I in 

which Nebraska tried to restrict the teaching and the use 

of foreign languages by schools within the state, a 

similar attempt was made by the legislature of the Terri 

tory of H3 qaii . The problem in Hawaii , if the problem 

be admitted , was made more grave by the large Oriental 

population . 

Beginning with Act )0 , Special Session, 1920, and ex

tending through subsequent acts , 171 of 1923 and 152 of 

1925, the territorial legislature had sought to limit 
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foreign language schools and he.d provided penalties to 

be imposed on teachers and others for viol tiona of the 

acts. (61, PP •406, 408 ) Apparently the schools felt no 

great restraint until ·after passage of the Act ~f 1925 •. 

By that year the territory held 163 foreign language 

schools, nine of them Korean .. seven of .them Chinese and 

the remainder Japanese., The value of the school property 

was about 250,000 dollars and the support was by about 

.5,000 people (61·:. p . 406). The territorial officials 
' 

then moved against these schools ·through measures which. 

have· been digested by Mr. Justice McReynolds: 

On june 1, 1952, the department of public 
instruction adopted, and the over':lo r approved, 
certain regulations which undertooK to limit 
the pupils who might attend foreign language schools 
to those who re gularly attended some public school 
or approved private school, or had completed the 
eighth grade, or were over 14 ~ears of age; also, 
to designate the text•books which foreign 
language schools should use in their primary 
grades ••• (61, p.408) 

Japanese parents thereupon sought to enjoin the ter

.ri torial officials from enforctug the regulations which , 

it was contended~ would d·eprive them of their liberty and 

property
. 

w1thout. the du~ 
. 

process of law guaranteed by 

the Fifth Amendment to residents of territory subject to 

control of Congress. The United States District Court 

granted the injunction sought, and this action being af

firmed by the Circuit Court of Appeals , the ease ~ent to 
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the Supreme Court of the United States on a writ of 

certiorari, There, in reviewing the facts, the Court 

quoted from the affidavit made oy T, Iwanaga as part of 

the motion for the injunction; ' The affidavit includes 

the following: 

That in the schools referred to in said 
b:ll, which are conducted for each grade for 
one hour for each school d~y, nothing contrary 
to American history and American institutions 
and principles of democracy is taught, the 
instruct,.on being confined to the speaking, 
reading, and w~iting of the Japanese language.,, 

That in the schools represented by plain
tiffs there are about 12,400 pupils and said 
schools employ about 192 teachers; that said 
t achers are paid and ·saif schools are main
tained from voluntary contributions and from 
the fees of the children attend n· s nid schools; 
that the provisions of said Act 152 of the Ses
sions Law of 1925 are so drastic that the 
parents of children will be afraid to pay tuition 
fees and other persons will be afraid to contri
bute to the funds of said schools lest they be 
subjected to the pains and penalties provided in 
said act ; and that, therefore• unless immediate 
rel!~f is afforded by this honorable court, the 
said ~cnools will be unable to pay the teachers' 
salaries and the expenses of conducting said 
schools ill be utterly destroyed. (61, p .408) 

The Court next considers the Attorney General's 

description of litigation which had arisen from the ef

forts to limit such foreign language schools, and the 

Court notes that he "does not disavow purpose to enforce 

all provisions of the challenged act and regulations •. " An 

affidavit by the superintendent of public instruction 

http:instruct,.on
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suggests that the supporters of the foreign language 

schools could contribute without fear; also , that com

pliance with the acta would not , as the Court understood 

the superintendent, "prevent the operation of schools 

which conduct kindergartens; and that the elimination of 

kindergartens would not materially affect them11 
• The 

Court goes on to quote the superintendent in support ot 

the decision to be rendered against the territory. The 

superintendent says: 

That instruction in said Japanese language 
schools is not and cannot be confined to the 
speaking, readlnp. and writing of the Japanese 
language!' but extends to many subjects and even 
in so far as it is intended to have for its ob
ject the speaking, reading and w:r•i ting of said 
language , the teaching of that is and must be 
largely through the midium of stories whether 
of history or fiction and in other ways than the 
mere teaching of letters and words and sen
tences •••• 

That , ln the opinion of this affiant, the 
par~~ts of children will not because of the 
provisions of said Act 152 be afraid to pay 
tuition fees nor will other persons be afraid 
to contribute to the funds of such schools and 
this affiant den. es that said schools will , 
unless i~~ed iate relief is afforded by this 
honorable court, be unable to pay the teachers' 
s~laries and the expenses of conducting said 
schools, and denies that the property of plain• 
tiffs in said schools will be utterly or at all 
destroyed . (61, p . 408) 

At this point Mr. Justice McReynolds who delivered 

the opinion of the Court said , in part: 

The foregoing statement is enough to show 
that the School Act and the measures adopted 
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thereunder go far beyond mere regulation of pri 
vately supported schoole, where children obtain 
instruction deemed valuable by their parents and 
which is not obviously in conflict with any pub
lie interest . They give affirmative direction 
concerning the intimate and essential details of 
such schools, intrust their control to public 
officers, and deny both owners and patrons rea
sonable choice and discretion in respect of 
teachers, curriculum and text-books. Enforcement 
of the act probably would destroy most, if not 
all, of them; and, certainly, it would deprive 
parents of fair opportunity to procure for their 
children instruction which they think important · 
and we cannot say is harmful. The Japanese 
parent has the right to direct the education of 
his own child without unreasonable restrictions; 
the Constitution protects him as well as those 
who speak another tongue ••••, ( 61, pp .408- 9 ) 

Comment 

The Fifth Amendment as a restriction on Congress pro

teats the inhabitants of territories from denial of due 

process of law just as the Fourteenth Amendment protects 

the inhabi tants of statesot- Possibly, howe.ver, such pro

tection extends only to such "incorporatedu territorie,s 

as Hawaii and Ala.ska, and n()t to the various "unincor

porated" territories such as the Oanal Zone and American 

Samoa. 26 

26 For the Phi lippine Islands, a Phi lippine statute which 
prohibited Chinese merchants from keeping accounts in 
Chinese was held unconstitutional in 1926 under the 
Fifth Amendment because the guaranty of due process of 
law had been extended to the Philippines even though 
the islands were not exactly a territory of the United 
States {Yu Cong Eng v~ Trinidad, (126). 
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Stainback v. Mo Hock Ke Lok Po 

Following World ar II the Territory of Hawaii was 

again involved in litigation from efforts to regulate the 

te,aching of foreign l anguages. 

A corporation and others sought to enjoin the ter

ritory from applying the restric tions of Act 104, Sec• 

tion 7, of its legis lature to prevent the teaching of 

Chinese to their children. This statute, as the United 

States District Court held in granting the injunction, 

would h.ave barred home instruction of the Chinese 

language; for any instruction in any foreign ~anguage 

was forbidden before a child had been in attendance at 

the first, foul' grades of public school. A ration!lle of 

defense for the law was built upon the legislature's 

finding that children of avere.ge . intelligence did not do 

as well wltb. courses taught in English if they were sub,. 

jected to instruction in another language during their 

formative years. The judges of the District Court noted 

that the substantial number of above-average children 

were accordi ngly barred from exploiting their superior• 

:tty where they chose to apply it toward fopeign language 

study. Meyer v. Nebraska (90) was cited to show that 

the right of parents to educate their children in foreign 

languages was guaranteed by the Fifth and Fourteenth 

http:avere.ge


282 

Amendments . The court added that the capacity to teach 

was God-given and not subject to limitation by the ·State, 

except wheJ?e the public morals or safety were endangered. 

li'ioreover, held the court, the right .to teach is a proper• 

ty right--the more so when done for c mpensation. And as 

tor the fact that corporations could not claim the liber• 

ty guaranteed to natural paersons by the Constitution, 

(see the Berea College case <46)), the court declared 

that corporations did have property· rights and property 

for which they could demand security from undue inter• 

terence (18, p. 865) . 

This Stainback c a se (actually two parallel cases) 

was taken to the Supreme Court on ~appeal by the governor 

of the territory but was turned back on procedural 

grounds (112) . Non-authoritative information indicates 

that Hawaiian children of primacy school age are now 

(19.54> freely attending fo:J?eign language schools . 



283 

Surnmary 2 Chapter IV 

1 . Due Process of Law - Other ~han Sesregation Issues 

Answers by the Supreme Court of the Uni ted States to 
questions involving t he rights of citizens under the 
Fourteenth Amendment and touching on education . 

£:22J Waugh v. Mississippi Universi tr, (1915).
Could the Uni versity make attendance contin
gent upon renunciation of allegiance to a 
fraterni ty? · 

( (X) L23J · Mezer v. NebPaska, (1923) . Could the 
state foi'bid the teachi ng of foreign 
la.n,s.uages in private schools '? 

( ) (X) !:24_; }>ierce v . SocietS of · Sisters, (1925) . 
Could Oregon require t at all children at
tend public schools only? 

) (X) L25J Farrington v • . Tokushige , (1927) . Could 
the state (territory) forbid teaching or 
subjects in foreign language schools without 
showing that the state was harmed 'l 

ADJUSTED SCORE : 

- State eetion upheld . • • • • • ~ • • • • • L22_7 l 

... Citize.n upheld .... • • • • .. L23JC24JC25J 3 



2. Equal Protection of the Laws • Segttesation 

The test of dominant Western Civilization may lie in 

ita treatment ot racea and cultures. Th• treatment cur

rently accorded those racial and cultural minorities found 

within the geographical area of that civilization evokes 
I 

something less than confidence t hat a satisfactory solu~ 

tion to the minority problem will be f ·ound. 

The efforts of the United States, paramount in the 

West, toward a solution are, however, no doubt more sue• 

ceastul tban critics asserting .communist ideolo gy know or 

will allow. However that may be 1. one aspect of the prob.. 

lem--segregation of Negroes into separate and often in. 
ferior schools--has produced one of the most bitter edu

cational issues ever to face the nation; and because 

public-school systems are not only responsive to but 

productive of dominant social influences in the American 

communities of w'hi ch they are parts, the school practice 

with respect to segregatio·n and discrimination is probably 

of pivotal i mpo rtance in the whole problem. 

Although other minorities ~7 are sometimes painfully 

27 Indians, Mexicans and Orientals are of course subjected 
to discrimination. Jews may be added in consideration 
or admissi ons policies in some colleges and professionSl 
schools. 



285 

involved by the attitudes of the dominant whites, it is 

the Negro who comprises, in point of overwhelming num

bers, the mos t severely handicapped group . Also, his 

involvement has been most dramatic . 

In 1857, r . Chief Justice Taney handed down the 

Dred Scott dec i sion which declared that the Constitution 

had never contemplated citizenship for Negroes who , 

whether freeborn or slave, were, therefore, ineligible 

for citizenship . (106) But within eight years all the 

millions who had been slave joined the thousands who had 

been fre e , and within eleven years the millions and thou

s ands together became citizens when the Fourteenth Amend

ment rectified the deficiency in the original Constitu

tion. 

This Amendment, adopted in 1868, was, like the re 

cons truction acts of the previous year, the infuriated 

retaliat i on by those Radical Republi~an leaders and 

special advocates for the Negro , Thaddeus Stevens and 

Charles Sumner, against President Johnson for his veto of 

an 1866 bill to expand the Freedmen's Bureau, a federal 

agency previously established to aid and educate the 

slaves . Thence, for nearly a decade while the Negro 's 

friends in Congress ruled the South through military 

governors, the southern Negro enjoyed perhaps the great 

est rise in status of any such sizable group in all 
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history. Then the r se stopped and reeaded as abruptly 

as it had begun . 

With federal troops withdrawn from 
' 
the South follow• 

ing the disputed presidential election of 1876, the 

southern states were as free as the others to deal with 

the Negro as they wished. The consequence was a return 

to the Black Codes through which the South, in the period 

between defeat and the reconstruction aots of 1867, had 

sought to render freedom for the Negro as meaningless as 

possible. 

Yet the southern states could no longer make the 

teaching of Negroes to read and write an offense punish~ 

able by f i ne or imprisonment as many of them had made it 

before the Oivil War (23, pp . 661, 664-666, 669-670) . Al • 

though whit southerners could seek to intimidate teach• 

ers of Negroes as they had in the immediate post •war 

period (23, pp.676·679), the forces loosed by the war and 

the reconstruction were against them and beyond them. 

The Freedmen's Bureau had established tthundreds of schools 

and enrolled several hundred thousand pupils", and at the 

same time "the new constitutions of the, :reconstructed 

states made provision for free public education for blaoks 
'1·'' 

as well as for whites" . (25, vol . 2, pp.20-21) By the 

time of President Hayes ' inauguration in 1877 1 there , were 

"about six hundred thousand Negroes in Southern elementary 



287 

and secondary schools" and "several normal and industrial 

schools, such as Hampton and Tuskegee, had been estab

lished and _Roward, Fisk nd Atlanta Universities were 

giving instruction in higher educat_ion." (2.$, vol . 2, 

p .21) 

To destroy such developments for Negro education was 

no longe~ f~asible, but the Southerner {and many North• 

erners since) was determined to prevent commingling of 

the races in schools. In seeking to fit this determina

tion to the total pattern of conflicting national atti · 

tudes, the practical solutJon was to take great care in 

authorizing and requiring sep rate schools for black and 

white. Less care could be devoted to seeing that the 

two races were equally we'll served. 

Today (19.54) the practice or racial separation in the 

public schools ranges from segregation combined with dis

crim nation in many southern states and the District or 

Columbta, through local option with segregation commonly 

at the lower levels only in border states, to the wholly 

indiscriminate assignment of students and teachers re

gardless of race in some northern cities. 

Laws and practice.s meant to segregate the races in 

the public schools, like the laws designed to segregate 

them in the location of t heir homes and in the use of 

public conveyances, have provided a vast amount of 
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litigation under the equal protection clause of the F'our

teenth Amendment . any of these cases have reached the 

Supreme Court, but so far as the public schools are con

cerned, the Court has avoided a decision dealing directly 

with segregation. In cases involving higher education 

since 1938, the Court has come increasingly closer to do

ing so. However 1 during the 19.52 and 19.53 terms the 

Court has allowed extended hearings upon five cases 

ari~ing from lower schools which do involve the issue, 

and has done so in such fashion that a decision speaking 

directly upon segregation may be rendered, possibly in 

1954. Significantly, in the course of these hearings the 

Court has asked attorneys for both sides, and the United 

States Attorney General's office as well , whether the 

framers of the Fourteenth Amendment intended to abolish 

segregation in the schools (35, p.l6). · 

Whatever the framers of the Fourteenth Amendment may 

have thought of segreg tion it has, of course, been widely 

practiced and almost as widely supported by state and 

local authority. Ita val i dity has long been sustained by 

the Supreme Court'· under the "equal but separate" doctrine. 

This doctrine was confirmed in 1896 by the Court's decision 

in Plessy v. Ferguson , (101) a common carrier case that 

has become the guide to those who defend the legality of 
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segregation measures, whether on railroe.ds. at places of 

amusement, or in .hotels, or restaurants, or schools . 

The concept that such segregation did not violate 

the e qual protection clause of the Fourteenth Amendment, 

so long as equal . facilities were made available to both 

races, had , however, risen long before 1896.. Indeed, the· 

nseparate but equal" doctrine took ita rise under Massa• 

chusetts' Qhief' Justice Sh w in 1849 ( 38, p .1163) • 

At. fir.st the Supreme Oourt of the United States re

fused to sanction the doctrine·. In 1873, in conside·r1ng 

the ease of Catherine Brown, a Negro woman who had been 

ejected from a uwhite"car 111 a train from Alexandria, 

Virginia, to Washington, the Court ruled that separate 

accommodations, even if identical; were not equal under 

the Constitution . (121) 

Them , in 1878 in the case of Hall v. DeCuir, {75) 

the C·ourt decided that a state law, which probibi ted segre .. 

gation of passengers according to race on ississippi 

River steamers was unconstitutional under t 'he commerce 

clause because the staw.te ·placed an undue burden on 

interstate commerce. Yet, at the same tlme the Court ob

served that where equal facilities were provided, segreg~

tion in ..schools did not conflict with the Fourteenth Amend 

ment . This dictum appears to have been made law by subse ... 

quent decisions in lower .teder.al eourts. 

http:railroe.ds
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Thus, some time before the Supreme Court heard its 

first case involving a race contest over schools, the 

dictum was available and was restated by the Court in 

the case of Plessy v. Ferguson. This significant case 

arose in . Loui siana in 1892 when Homer Plessy, one-eighth 

Negro , took a seat in a "white" railroad car. He re

fused to comply with orders to give up the seat and was 

taken from the train to jail.. The issue considered by 

t he Court was whether the Louisiana statute which required 

equal but separate railroad accommodations denied equal 

protection of the laws. In the Court's opinion it did 

not . In the course of the decision the observation was 

made that: "If one race be inferior to the other so

cially, the Constitution of the United States cannot put 

them OR' the same plane." Moreover , the contention that 

"the enforced separation of the two races stamps the 

colored race with a badge of inferiority" ~as dismissed 

by the Court with the observation that: "If this be so, 

it is not by reason of anything found in the LLouisian!7 

act, but solely because the colored race chooses to put 

that construction upon it ." (101} Mr . Justice Harlan , 

however, in considering the same case held the problem in 

different light. In a dissenting opinion, he maintained 

that "in the view of the Constitution, in the eye of the 
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law, there is in this country no superior, dominant, 

ruling class of citizens . There is no caste system here . 

Our Constitution is colo~ blind." (101) 

Although the majority opinions have held that segre 

gation is valid, it is, in Professor Cushman's .words, 

"valid only if the ' separate' accommodations for the two 

races are 'equal ' ," but·

••• In common usage there are no degrees of 
equality; things or conditions are either equal 
or they are not equ 1 . But the Supreme Court 
has not taken this view. It has held , rather, 
that equal ity in accommodations means not exact 
or mathematical equality , but only "substantial" 
equality . In earlier cases the Court was ex
tremely lenient in construing what "equality"
required in the segregated school systems of the 
south •• •It looked as though the Negro was not 
only to be segregated, but must also be content 
with very inferior accommodations and services 
under that segregation. \11 , pp .l82 - 183 ) 

It was in the attitude just indicated, and conforming 

to the doctrine stated in Plessy v . Ferguson that the 

Court ., in 1899 , decided the case of Cumming v . County 

Board of Education , (55) the first involving race and pub 

lic schools . Not until 1914, in the case of McCabe v . 

Atchison, Topeka and anta Fe Ry. Co . (87) did the Court 

begin to construe "equality" more strictly, and not until 

1938 , in the case of Missouri ex rel . Gaines v, Canada, 

(92) was this stricter view of "equality" applied by the 

Court to a contest invo l ving schools . 



AMDT . 14 "" RIGHTS OF CITIZENS 
Sec , l .. Equal Protection of the Laws 

EQUAL F''AOILITIES DO NOT HAVE TO BE 
PROVIDED ALL AT ONCE 

Cumming v. County Boar9 of Education 

175 U. s . 528, 24 S . Ot . 197 (1899) 

The Supreme Oourt of the United States sustained the 
action of county authorities in Georgia. in supporting a 
high school. for white children while providing no such 
school for Negro children. 

Richmond County. Georgia, had fo1• a time ma:lntained 

high schools for both white and Negro children. Later. 

on the plea of •conomic necessity, th~ county school 

boa:rd suspended the Negro school but continued the "white" 

school. Ther~tupon Negro parents and taxpayers sued the 

school board to enjoin it from maintaining a high school 

for the ·white children without maintaining a. similar 

school for the Negro chilcireil. The school board con

tested the action, but the county superior court, through 

granting the injunction sought by the Negroes , suspended 

the order until the state supreme court should consider 

the C$S& . The supreme court of Georgia. reversed the 

lower court and the Negroes then took their case to the 

Supreme Court of the United States on a wrlt of error 

<55, pp.l97 - 198) . 
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\ 
. Mr. Justice Harlan, who dissenting in Plessy v. 

Ferguson had as serted our Constitution to be "colot> 

blind", delivered the opinion of the Court, saying in 

part : 

••• (_The Negroey complain tbat the board 
o.f education used the fund.s in its hands to aa
.eist in maintaining a high school for white 
children without providing a similar school for 
colored children. The substantial relief asked 
is an injunction that would either impair the 
efficiency of the high school provided for white 
children or compel the board to close it ••• The 
board had before it the question whether it 
should maintain, under its control, a hi gh 
school for about 60 colored children or with
hold the benefits of e.ducation in primary 
schools from 300 children of the same race ..... 

1rfe e.re not parmitted by the evidence in · 
the record to regard that decision as having 
been made with any desire or purpose on the 
part of the board to discrimi nate against any 
of the colored school. children of the county on 
account of their race. But if it be assumed 
that the board erred in supposing that its duty 
was to provide educati.onal facilities fer the 
300 colored children who were without an oppor
tunity in primary schools to learn the alphabet 
and to read and write, rather than to maintain 
a school for the benefit ,o£ the 60 colored 
children who wished to attend a high school, 
that was not an error which a court of equi~y 
should attempt to remedy by an injunotion that 
would compel the board to 1ithhold all assistance 
frorq. the high school maintained for white child• 
ren. 

It, in some appropriate proc•edings insti
tuted directly for that purpose, the plainti:ffs 
had sought to compel the board of education, 
out or the funds in its hands or under its 
control, to establish and maintain such a high 
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school for colored children; , and if it app•ared
that the board.ta :refusal to ma'inta.in such a 
school was in fact an abuse of its discretion 
and in hostility to the colored population be
cause of their race, different questions might 
have arisen in the state court • 

•••Uruler the ci:reumstances disclosed, we 
cann.ot say · that this action of the state court 
[.fn finding against the N.egro parenty wa.s . 
within the meaning of the Fourt eenth Amendment, 
a denial by the state to the plaintiffs and to 
those associated with them of the equ•l protec•
tion of the laws, or of any privileges belonging 
to them as citizens of the United States. We 
may add that; while all admit that the benefits 
and burdens of public taxation must. be shared 
by citizens without di scrimination against any
class on account of their race , the education 
~f the people in schools maintained by state 
taxation is a matter belonging to the respective 
states, and any interfe.renc$ on the part of 
federal authority with the management of such 
schools cannot be justified, except in the ease 
of a clear and unmistakable disregard of rights 
secured by the supreme law of the land. We 
have here no such case to be determined; •••• 
(.55, pp .200•201) 

Comment 

Possibly the second paragraph of the fore going re

flects an uncomfortable feeling by the Court that the 

record upon which the decision w s rendered was not one 

which afrorded application of full justice. 

The Court here expresses a reluctance, of't·-repeated 

in decisions involving other matters touching on education, 

to interfere with the states' powers to manage their own 
•

schools , and does so, of course, i n explanation of the 

stand taken, 
I 

http:ma'inta.in
http:board.ta
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When the powers of the states a nd the ·Court •s :reluc• 

tanee are considered within the social contexture exist• 

ing at the century'S end the decision is not unexpected . 

Therefore . if' nearly forty years later, the willingness 

of the Court to find in the Gaines cas.e that constitu

tional rights , whieh (to the layman) appear no more 

"clear and unmistakable" as violations than those con

sidered here had indeed been violated , is an indication 

that the whole soe1al context, including constitutional 

law, had changed . 

Between this case and the Gaines cast (92) . two 

others are to be considered . The first cf' these, the 

Berea College case (46) involves not segregation in pub 

lic schools but the right of a state to impose segrega• 

tion on a chartered private school . 

• 
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AMDT . l4 - RIGHTS OF ART . I ~ LEGlSLATIVE DEPT . 
CITI ZENS Sec . 10 - Powers Denied to 

Sec . 1 ~ Citizens of the the States 
United States Cl- 1 - Obl igation of Con

tracts 

SEGREGAT G;D I NSTRUCTIO I POSED ON A CHARTERED SCHOOL 

Berea College v . Commonwealth of Kentuckz 

211 u. s·. 45, 29 s . ct . 33 (1908) 

The Supreme Court of the United States upheld a 
state statute which prohibited educational corporations
from giving instruction to mingled. wh1 te and Negro students. 

Berea College is a coeducational , non-denominational 

i nstitution with only a year or t wo less than a century 

of history behind it . Notable for its ·program of student 

self-support a nd of manual work as a specific feature ot 

the curriculum, the school al so admitted both white and 

Negro students and treated them without di scrimination. 

The college was chartered by the state . 

In 1904 the legislature of Kentucky acted to prohibit 

mi xing of the races in schools by a statute of which the 

following is a part: 

'Sec . 1 . That it shall be unl awful for any 
person, corporation or. association of persons to 
maintain or operate any college , school or in
stitution where. parsons of the \Vhite and negro 
races are both received as pupils for instruction; 
and any person or corporation who 2h~ll operate 
or mainta in any such college , school or 
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institution shall be fined $1000, and any person . 
or .corporation who may be convicted of violating 
the provisions of this act;. shall be fined , 100 
tor each day they may operate said school, col
lege or institution, after such conviction <46,
p.33) 

The fourth section of ths act forbade any one insti• 

tution f'rom teaching the races separately, unless in 

branches more than twenty•five miles apart. <46, p.).6) 
! 

Berea C'ollege was indicted in the .fall of the same 

year the legislation was passed, and on tria~ was found 

guilty and fined the prescribed · one thousand-dollar 

penalty. This judgment was affirmed by the- court of' ap• 

peals of the state. That court did etrike out .the twenty

five mile requirement of the fourth section because it 

"violates the limitations upon the police power" and "is 

unreasonable and oppressive" (46, · p.36). Barea College· 

refused to accept the otherwise adverse holding of the 

state court and the case was taken t9 the Supreme Caur't 

of the United States on a writ of error. 

Mr. Justice Brewer, with Mr . Justice Harlan dissent~ 

ing, delivered the opinion of the Court, saying in part: 

There is no dispute as to the taets. That 
tbe act does not violate the constitution of 
Kentucky is settled by the decision of its high
est court, and the single question ror our con· 
sidaration is whether it conflicts with the 
Federal Constitution. The Court of Appeals dis • 
cussed at some length the general power of the 
State in respect to the separation of the two 
races. It also ruled that ttthe right to teach 
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white and negro children in a private school at 
the same time and place is not a property right. 
Besides, appellant as a co:rporation created by 
this State has no natural right to teach at all. 
Its ·· rigpt to teach is such as the State sees fit 
to give to it , The State may withhold it alto
gether , · or qua.li.fy it.n Allgeyer v. Louisiana, 
164 u .. s. 578 . 

Upon this we remar~ that ~shen a · state court . 
decides a case upo·n two grounds, one Federal a,nd 
the other non-Federal, this court will not dis
turb the judgment i.f the non-Federal ground , 
fairly constrv.ed, sustains the decision. M'Q.rdock 
v. City of Memphis , 20 Wall. 590, 636; Eustis v . 
Bolles, 150 U. s. 361; Giles v. Teasley. 193 u. 
s. 146, 160; Allen v. Arguimbau, 198 u. s. 149• 

Again, the decision by a state court of the 
extent and limitation of the powers conferred by 
the State upon one of its own corporations i "s of 
a purely local nature. In creating a corporation 
a State may withhold powers which may be exercised 
by and cannot be denied to an individual. It is 
under no obligation to treat both alike . In 
granting corporate power$ the lE!.lgislature may
deem that the best interests of the State would 
be subserved by some restriction, and the corpora
tion may not plead that in spite of the restric 
tion it has more or g:reater powers because the . 
citizen has . "The g:ranting of such right or 
privilege L'the right or privilege to be a co:rpora
tio!!?' rests entirely in the discretion of the 

(· State, and , of course, when granted , may be ac• 
companied with such conditions as its legisla
ture may judge most befitting to its interes·ts 
and policy." Home Ins . Co. v. New York, 134 u . 
s. 594, 600; Perine v. Chesapeake &: Delaware 
Canal Co~, 9 How. 172, 184; Horn Silver Mining
Co. v. New York , 143 ·u . s . 305-312. The act ot 
1904 forbids ''any parson, corporation or associa• 
tion of persons to maintain or operate any col· · 
lege", etc. Such a statute may conflict with the 
Federal Constitution in denying to individuals 
powe.rs ~h:ich they . may rightfully exe'l'oise, and 
yet, at the same time, be valid as to a corporation 
created by the Stat~~~, (46, p.J4) 

http:constrv.ed
http:qua.li.fy
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Comment 

In addition to the material quoted , the Court's 

opinion also related to another matter which a commenta

tor who cites the case has phrased as follows : 

••• Is the right which is reserved by a 
State to "amend" or "alter" a charter without 
restriction? When it is accom~anied, as it 
generally is, by the right to repeal", one 
would suppose that the answer to this question 
was self-evident . None the less, there are a 
number of judicial dicta to the . effect that 
this power is not without limit, that it must 
be exercised reasonably and in good faith , and 
that the alterations made must be consistent 
with the scope of the grant, etc •••• (38 , pp . 343-344) 

Courts have held that "person" under the Fourteenth 

Amendment may include artificial persons, i . e . , ·Corpora

tions . The Berea College case makes clear, however, that 

under the meaning of the same amendment citizens of the 

United States "must be natural and not artificial per

sons; a corporate body is not a citizen of the United 

States . " (38 , p. 96.5 ) 

The keynote of the decision, so far as it concerned 

segregation , lay in the lines which the Supreme Court 

quoted from the state court ' s ruling that "the right to 

teach white and Negro children in a private school at the 

same time and place is not a property right;" and that a 

corporation "has no natural right to teach at all" , but 

only such right as the state "sees fit to give it", (46, 



300 

This holding in the Berea C9llege case of 1908, when 

added to that in Cumming caee of 1899, left the issue of 

segregation standing thus: Public scho ol authorities 

maintaining segregation could avoid serving both ra9es 

equally on the plea of e-conomic necessity, and a state 

~ould forbid persons and private schools .from instructing 
28

white and Negro pupils at the same time and place . 

Thereafter the question of race and schools was not to 

appear befo:ve the Court until a Chinese child found her

self somehow between the whites and Negroes nin.eteen 

years late~~· 

28 
Early in 1950 the Kentucky legislature modified the 
1904 act to permit admission of Negroes to institu
tions offeri ng lflork beyond. high school level, provided
school authorities approved and compa,rable work was 
not available at the Kentucky State College for 
Negroes,, .(6, P~91) 
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AMDT . l4 - RIGHTS OF CITIZEffi 
Sec , 1 • Equal Protection of the Laws 

Due Process of Law 

Gong Lum v . Rice 

275 U. S. 78, 48 S. Ct . 91 (1927) 

The Supreme Court of the United Stat•s held that the 
action of Mississippi school authorities in assigning a 
Chinese child , who was born a citizen of the United States , 
to a "color d" school did not deny the child equal protec 
tion of the laws when equal facilities for white and 
colored were provided . 

Martha Lum , of pure Chinese descent a.nd a native• 

born citizen of the United States, was denied admittance 

to Mi sissippi nwhite" schools . The availability of 

"colored" schools in Bolivar county, where she resided was 

pointed out to her , but she chose to bring a mandamus 

action against the school authorities to compel them to 

admi t her to the "white" school (74, pp . 91·92) . 

The school authorities contested issuance of the writ 

but the trial court overruled them by granting Martha 

Lum' s petition . The school authorities then appealed to 

the Mississippi supreme court . That court ' s finding was 

against Martha Lum. In an opinion which cited section 207 

of the Mississippi constitution of 1890, providing that 

"separate schools shall be maintained for children of the 
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white and colored races", the state court held this to 

mean that Martha Lum as a member of the Mongol ian or 

yellow race could not be classified as white, The state 

supreme court went on to include in its opinion the tol

lowing: 

The legislature is not eompelle.d to pro
vide separate schools tor each of the colored 
ra.ces 1 and unless and until i t does provide
such schools 1 and provide for segregation of 
the other races, such races are entitled to 
have the benefit o·f the colored public schools. 
Under our statutes a colored public school 
exists in every county and in some convenient 
district, in which every colored child is an
titled to o.btain an education. These schools 
are within the reach of all the children of 
the state, and the plaintiff does not show by 
her petition that she applied for admission to 
such schools. On the contrary, the plaintiff
takes the position . that; because there are no 
separate public schools for Mongolians, she 
is entitled to enter th• white public schools 
in preference to the colored public schools ••• 

It the plaintiff' de-sires she may attend 
the colored public schools of her district, or, 
if she does not so desire, she may go to a 
private school. The compulsory school lAW of 
this state does not require the attendance at 
a public school,. and a parent under the deci
sions of the Supreme Court of the United States 
bas a right to educate h~~ child in a private
school if he so desires. '1 But the plaintiff 
is not entitled to attend a white public 
school. (74, P•92) 

On this adverse finding Martha Lum•s case was car• 

ried to the Supreme Court of the United .8'tates. There• 

', 29 The reference here appears to be to the 1923 decision 
in Meyer- v. Nebraska (90) and the 1925 decision in 
Pierce ¥. Society of Sisters (100). 

. ) 
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in an opinion prepared by Mr. Chief Justice Taft, the 

Court cited the · paragraphs quoted aboye. Thereafter, 

some additional material from the Mississippi supreme 

court 's finding was included and examined in an effort 

to reconcile "averments" in Martha· Lum 1 s petition with 

the statement by the state supreme court that "colored 

schools are maintained in every county"• 

The differences asserted by the contenders concerned 

the availability of schools near Martha Lum 1 a home. ·· The 

discrepancy needed examination in order that the Court 

could determine whether Martha Lum's parents, as tax

payers, were denied their rights under due process of 

law. 

Upon examinat~on the Court found that any apparent 

contradiction in the statements of the two parties "seema 

to be . explained" by the state's description of a system 

of districts not co~extensive for the "white" and 

"colored" schools. 30 After dealing with this difficulty 

to the advantage of the state the Court proceeds (74, 

p . 93). 

Mr . Chief Justice Taft, in delivering the opinion of 

.30 The system of diatricting described looks like gerry
mandering ~ 



the Court, continues, saying in part: 

The case then reduces itself to the question
whether a •state c an be said to aff ord to a child 
of Chinese ancestry, born in this country o.nd a 
citizen of the United States , t he equal protec 
tion of the l aws, by giving her the opportunity
for a common scho ol education in a school whi ch 
rec.-ivee only colored chil,dren of the brown, 
yellow or black races . 

The right and power of t he state to regulate 
the method of providing for the e·ducation of its 
youth at public expense is clear. LHere t he case 
of Cumming v . County Board Education is citad. and. 
quoted in suppori7· ··~ 

The que.stion here 1s whether a Chinese citi
zen of the Unl te.d States is denied equal protec
tion of the laws when he is classed among the 
colored races and furnished facilities for educa
tion equal to that offerod to all, whether white, 
brown , yellow, or black. \'Vere this a new question ; 
1t would call for very- full argument and con• 
siderat1on; but we think that it 1a t he same 
question which haa bean many times decided to be 
within the eonatitutiona.l power of the state Legis ... 
lature to settle, without intervention of the 
federal c9urta und.er the f ·ed•ral Constitution . 

In Plessy v . Ferguson, 163 u.s . 537, 544,
54.5 , 16 s. Ct . 1138 .. 1140, 41 t. Ed . 256, in up
holding the validity under the Fourteenth Amend
ment of a statute of Louisiana requiring the 
separation of the white and colored races in 
railway coaches , a more di.ff1cult question t han 
t his, the court speaking o1.' permitted race 
separation said: 

"The most common instance of this i& con
ne,eted with the establishment of separate schools 
for white and colored children, which has been 
held to be a valid exerctse of the legislative 
power even courts of states where the political
rights of the colored race have been longest and. 
most earnestly enforced . ft 
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The case of Roberts v.City of Boston, supra 
~ Cush.~ Mass ., 1987, in which Chief Justice 
~aw, of Supreme Judicial Court of Massachusetts , 
announced the opinion of that court upholding
the separation of colored and white schools under 
a state constitutional injunction of equal pro
tection, the same as the Fourteenth mendment , 
was then referred to, and this court continued: 

"Similar laws have been enacted by Congress
under its general power of legislation over the 
District of Columbia (Rev. Stat. D. c. sections 
281, 282, 283, 310, 319), as well as by the 
Legislatures or many of the states, and have 
been gene, rally, if not uniformly, sustained by 
the courts"--citing many of the cases above named. 

Most of the cases cited arose, it is true, 
over the establishment of separate schools as 
between white pupils and black pupils; but we 
cannot think that the question is any different, 
or that any different result can be reached, as
suming the cases above cited to be rightly de
cided, where the issue is as between white 
pupils and the pupila of the yello- races. The 
decision is within the d i scretion of the state 
in regulating its public schools, and doeR not 
conflict with the Fourteenth Amendment •••• (74., 
pp.93-94) 

Comment 

By the foregoing the Court had reaffirmed the doc

trine laid down in Cummins v. County Board of Education 

that federal interference with a state's management of 

its schools "cannot be justified, except in the case of 

a clear and unmistakable disreg rd of rights secured by 

the supreme law of the land", Thus, the Court again re

fused to question segregation of races in the schools as 

conflicting with any rights within ita purview. 
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oreover, and although the Court, by its handling 

of the Berea College case had left no doubt that it sanc

tioned laws expressly requiring white and Negro children 

to be educated in separate schools, the right of the 

state to do as 1t saw fit in classifying citizens into 

"white" and "colored" for school purposes was now con

firmed . 

It looked as though the "colored" races would have 

to grow reconciled to segregation and its concomitant of 

generally inferior schools . Then , with the Gaines case 

(92) eleven years after the Gong Lum case the court 

showed a disposition to view certain long-standing in

equalities in educational facilities maintained by states 

as "clear and unmistakable disregard of rights secured 

by -the supreme law of the land". 

Two reasons for the change can be suggested in most 

general term.a . One reason may have risen in the changing 

social and political milieu of the depression and the New 

Deal . 

The other and more specific reason probably lay in 

the calculated campai gn against segregation in schools 

and elwewhere by the National Association for the Advance 

ment of Colored People under the guidance of its counsel, 

Charles Houston, and a group of attorneys he had trained 
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while Dean of the Howard University law school . (35, 

p . l9) The fact that three of the five cases i nvolving 

xn~e and schools which were to be decided by tne Court 

following the Gong Lum case rested pn facts of dis 

crimi nation and segregation in law schools was probably 

no accident . Here was a setting well designed for the 

Justices' personal ins ight and apprec i ation or inequali

ties . 

With a measure of success in cases involving higher 

education the Negroes could appeal to favorable precedent 

in bringing before the Court inequalities existing at 

lower- school levels . This they a~e now do i ng , as is 

shown under "Pending Cases" at the &nd of this chapter. 

# .. . ..... 
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AMDT. 14 - ,IIUTS OF OITIZENS 
Sec~ 1 ~Equal Protection of the Laws'. 

[29J 

A STATE CAN INSURE EQUAL FACILITIES 
0 LY HTHI ITS 0 m BORDEBS 

!iasour1 ex rel Gaines v. C!nada 

· 305 U.S. 337, 59 S . Ct. 232 (1938) 

The Supreme Court of the United States decl red that 
a state could insure equal protection of the laws only 
within its own jurisdiction, and hence could not maintain 
equality of opportunity for the legal education of its 
qualified Negroes through the expedient· of paying their 
tuition at law schools outside the state. 

In this case, as in the preceding, .the Court avoided 

discussion of the constitutionality of segregation it

self. Nevertheless, the Court's declaration that the 

state could not fulfill its obligation to afford equal 

educational facilities to a I~egro student by paying his 

tuition at an out-of-state school, makes the decision 

here a landmark in the history of Negro education. 

Lloyd L. Gaines, a citizen of Missouri, was gradu

ated in 1935 from Lincoln University, an inst i tution main

tained for Negroes by the state. The university did not 

include a law school. Gaines, upon seeking to enter the 

Uni versity of Missouri la school, was referred by its 

regi strar to the president ot Lincoln University who 
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ees. 

pointed out a portion of the Revised Statutes of Mis

souri (1929), which read: 

Sec. 9622. 
univerait of an 
• en ng e u eve opmen o t e nco n 
University, the board of curators shall have the 
authority to arrange for the attendance of 
negro residents of the state of issou·ri at the 
university of any adjacent state to take any 
course or to study any subjects provided for 
at the state university of issouri and which 
are not taught at the Lincoln University and to 
pay the reasonable tuition fees for such at
tendance; provided that whenever the board of 
curators shall deem it advisable they shall 
have the power to open any neceasa~ school or 
department. (305 u. s. 337, 1938 ) (92, p.233) 

Gaines refused to seek the aid available under the 

statute, but he did seek from the courts a writ of mandamus 
f 

to compel the University of iasouri to admit him. He 

contended that such admission had been denied solely 

because he was a Negro. The University of Missouri agreed 

that Gai nes' "work and,credits at the Lincoln Uni versity 

would qualify him for admission to the School of Law at 

the University of Missouri if be were found otherwise 

eligible", but that to admit a Negro was "contrary to the 

constitution, laws and public policy of the state". (92, 

p.233) 

The state circuit court refused to grant Gaines' 

petition and the a·tate supreme court upheld t he lower court. 

The ease was then taken to the Uni ted States Supreme Court 
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on a writ of certiorari. The Supreme Court denied the 

university's right to exclude Gaines, holding that an un~ 

constitutional discrimination within the state could not 

be cured by providing opportunities where the jurisdiction 

of the state did not extend. The Court added that the 

action of the curators of the University of Missouri was 

~learly state action; that although the authorities of 

Lincoln university had some discretion 1n extending to 

Missouri Negroes offerings equal to those at the Univer

aity of Missouri , the absence of sufficient mandate to 

the Lincoln University authorities made the state r .espon

sible for the inequality of opportunity in legal educa

tion facilities (92, p.237). 

r. Chief Justice Hughes delivered the Court's 

opinion, saying in part: 

••• we must regard the question whether the pro• 
vision for the legal education in other states or 
negroes resident in ~issouri is sufficient to satis
fy the constitutional requirement of equal protec
tion, as the pivot upon which this case turns. 

The state cou~t stresses the advantages that 
are afforded by ths law schools of the adjacent 
states, Kansas, Nebraak#, Iowa and Illinois, 
which admit non-resident negro•• ···· 

e think that these matters are beside the 
point . The basic consideration is n~t as to what 
sort of opportunities other states provide, or 
whether they are as good as those in Missouri , 
but as to what opportunities issouri itself 
furnishes to white students and denies to negroes
solely upon the ground of colo~. The admissibility 
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of laws separating the races in the enjoyment of 
privileges afforded by the state rests wholly 
upon the quality of the privileges which the 
laws ·give to. the sep~rated groups within the 
state, The question here is not of a duty o!' 
the state to supply legal training, or o!' the 
quality of t~e training which it does supply, . 
but of its duty when it provides such training 
to furnish it to the residents o! the state 
upon the basis of an equality of ri ght. By the 
operation of the laws of Mis souri a privil~ge 
has been created for white law students which is 
del'lied to ·negroes by reason of their raee. 1rhe 
white resident- is afforded legal education 
within the state; the negro resident having the 
same qualifications is refused it there and must 
go outside the state to obtain it. That is a 
denial of the equality of leg~l right to the en
joyment of the privilege which the state has 
set up, and the provision for the . payment of 
tuition f .ees in another state does not remove 
the discrimination . 

The equal protection of the laws is "a pledge 
· of the protection of equal laws" ••• 'anifestly, 
the obligation of the state to give the protection 
of &qual lawa can be performed only where its 
laws operate, that is, within its own jurisdie• 
tion. It is there that the &quality of legal
right must be mainta.ined •••we find it impossible 
to coi.tolu,de that what otherwise would be an un• 
constitutional discrimination, with respect to 
the lJgal right to the enjoyment or opportuni

. ties -1th1n the state, can be justified by re
quiriqg reso~t to opportunities elsewhere. That 
resor~ may mitigate the inconvenience ot the . 
discrimination but cannot serve to validate it. 

J or csn we regard the fact that there is 
but a,limited demand in Missouri for the legal 
educa1Hon of negroes as excusing the discrimina
tion tn favor of whites •••• 

- I ere, petitioner's right was a personal one. 
It was as a. n individual that he was entitled to 
the eral protection of the laws, and the state 
was bo nd to furnish him within its borders fa
c111ti s !:or legal education substantially equa.J. 

.. 
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to those which the state there afforded tor per• 
sons of the white race, whether or not other 
negroes sought the same opportunity . 

It is urged, however, that the provision
for tuition outside the state is a. temporary 
one,--that it is intenaed to operate merely
pending the establishmen.t of' a law department 
for negroes at Lincoln University . While in 
that sense the discrimination may be termed 
temporary , it may nevertheless continue for an · 
indefinite period by reason of the discretion 
given to the curators of Lincoln University and 
the alternative of arranging for tuition in 
other states, as permitted by the state law as 
construed by the state court, so long as t he 
curators find it unnecessary and impracticable 
to provide facilities for the . legal instruction 
of ne g~oes within the state . In that view, we 
cannot regard the discrimination as excused by
what is called 1ts tempopary character•••• 

• • • We are of the opinion that ••• petitioner 
waa entitled to be admit:ted to the law school 
of the ·state. university in the absence of 
other and proper provision for his legal train• 
ing within the state •• ~ . (92, pp . 236- 238) 

Comment 

Two years before this decision was handed down a 

very similar case had been decided in Ma~yland where 

Donald Murray, a citizen and an Amherst graduate was 

denied admission to the law school of the univeraity 
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because he was a N~gro . He was later admitted when 

t he highest Maryland court held that if the races we re 

to be separated the facilities must be equal. This 

court went on to observe that a scholarship to another 

state would increase Murray '$ expense and cost him the 

opportunity of specializing in the law of hls home state 

(21, p.l8~)-

Although neither of the latte;r points were express• 

ly included by the Supreme Court of the United States in 

the Gaines decision, a point quite close to the latter• 

most was made by Mr. Chief Justice Vinson in his deci• 

&ion on the Sweatt (115) case in 1950. Therein it was 

noted that a segregated law school in Texas "excludes" 

the greater portion of the white attorneys and most ot 

the judges and jurol's with whom a Negro lawyer practicing 

in Texas would deal (11$, p.850) •. 

31 
Thurgood Marshall ,today's eminently successful counsel 
for the National Association far the Advancement of 
Colored People had a few years earlier found that no 
law school in Maryland would admit him. He thereupon 
enrolled in all ..Negro Howard University in Washington 
where Charles Houston , then the law dean and later tho 
counsel fox• Gaines, "looked on Howard as a self
destroying force: He wanted it to turn out a battery 
of able Negro lawyers who would one day accomplish the 
abolition of segregation, and s.o make Howard obsolete." 
Marshall has since won many segregation eases, including 
the Allston case and ·the Sweatt eases and is engaged
in tfie, se~regation oases currently before the court 
(35, p .l9) • . 



To return to the Gaines oase, the decision did not, 

of course, prevent states maintaining se gregation from 

continuing to provide out-of-state scholarships to Negroes 

who were willing to aocept them. 

Similarly, as the developmants in the Sipuel (109) 

and Sweatt (115) oases show, at least some such states 

were persuaded to provide Negroes only makeshift arrange

ments for professional training, and then only when a 

specifically applied cou rt case impelled them to it. 

Although the Court held in the Gaines ease that the 

issouri provision for paying a Negro's out-of-state tui· 

tion was discriminatory, the Court failed to say exactly 

why, and thereby left to the states a possible means of 

keeping their own graduate and professional schools for 

whites alone. This they would do by sharing in the sup

port of regional schools. 

Accordingly, fourte n southern states entered into a 

compact a few weeks following the Sipuel decision in 1948 

with the nnounced objective of pooling their resources 

to provide regional educational facilities (23, pp.633• 

35). While plain economic considerations alone justified 

the move, it was no doubt conceived in part as an answer 

to a stricter construction by the courts or the separate 

but equal doctrine. 
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The quefttion whether Negroes• rights unde r the equal 

protection clause are met by providing them regional 

schools supported by the public funds of sevex-al states 

while those states still keep their own schools "white" 

has not been resolved by the Supreme Court. Two con

siderations appear in connection with the question. 

First, unless the states provided a gEme:rous system of 

graduated compensation, it might still be held that a 

Negro d1rect•d · to a regional s·chool was d1scr1·m!nated 

against by virtue of greater expense to him. This , it 

will be remembered, waa a point in the state cou:rt d6ei

sion for Maryland mentioned above. The second point is 

also related to a factor which appeared in the Maryland 

court's decision and in the Sweatt decision by the Supreme 

Court as well. Accordingly it might b~ held that to re

quire a Negro to attend a regional ,law school would deny 

him the specialization and the associations advantageous 

to a member of the bar in a particular state. Similar 

considerations would apply to equality in training for 

other proressions. For, it mlia,y be asked, would the course 

of study for prospective tea.ohers in a regional school in

clude all the various courses in state history and school

law frequently required by individual states before cer

tifieation is granted? Or would the "white" state uni ... 
.Q' 

varsities join tbe regional school in offering a diluted 
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.. 

course sufficiently general to meet the requirements of 

all the associated states? These last two questions 

sound intellectualized ind•ed, but unless a decision end

ing segregation itself is forthcoming from the cases now 

"in the bosom of the Cou~t" such questions ' may be ad• 

judicated . 

It will be noted that all the c~ses on race and edu

cation decided by the Court since 1927 have involved 

professions, and of these all but two involved training 

for the law. The first exception concerned a teacher al 

ready. occupied in his profession. The Court refused to 

grant certiorari and by so doing decided the case, which 

follows . 
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AMDT. 14 - RIGHTS OF CITIZENS 
Sec. 1 • Equal Protection of the Laws 

Due Process of Law 

C3oJ 

EQUAL SALARIES FOR ffiiTE AND 
COLORED PUBLIC SCHOOL TEACHERS 

Alston v. School Board of the City of Norfolk 
' 

I 311 Ue s. 693, (1940) 

The Supreme Court of the United States denied a peti
tion for a writ of certiorari and hence sustained the 
validity of the United States Circuit Court of Appeals in 
a judgment holding that a disparate s alary schedule for 
equally qualified and similarly as s igned Negro and white 
teachers violated the due process and equal protection of 
law clause of the Fourteenth. Amendment. 

In this Virginia caae Melvin o. Alston, a Negro pub• 

lie school teacher, contended that since be was equally 

situated and qualified with white teachers he was dis

criminated against in being paid less salary. He hoped to 

show that the practice of paying less salaries to N&groea 

was "violative of the 'due process' and 'equal protection• 

clauses of the .Fourteenth Amendmentn. Therefore, he 

sought "an injunction restraining detendents from making 

any distinction on the ground of race and color in fixing 

the salaries of public school teachers in Norfolk" . 

The United States District Court dismissed the case 

on the ground that: 
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• •• Alston and the School Board were the 
only necessary parties to the cause and that Al
ston had waived such constitutional rights as he 
was seeking to enforce by having entered into a 
written contract with the School Board to teach 
for a year at the price fixed· in the contract • • •• 

Alston's case was thereupon carried to the Circuit 

Court of Appeals where the three judges reduced the 

matter to the following questions, here paraphrased: 

(1) as an unconstitutional discrimination shown 
in fixing Alston's salary by the school 
board? 

{2) Were Alston's rights infringed by such dis
criminations? 

(3) Had Alston waived his right to complain of 
the discrimination by signing a contract 
for a specified sum with the school board? 

The judges then considered these question and held 

that·: 

(1) The discrimination shown was unconstitutional . 
(2) Alston's rights were infringed.
(3) The fact that Alston had signed a contract 

for a specified sum did not prevent redress . 

In connection with the answer to the first and second 

questions , Judge Parker, speaking for the court said , in 

part: 

That an unconstitutional discrimination is 
set forth ill these paragraphs hardly admits of 
argument . The allegation is that the state , in 
paying for public services of the same kind and 
character to me n and women equally qualified ac 
cording to standards which the state itself 
pr escribes, arbit~arily pays less to Negroes than 
to white persons . This is as clear a discrimina
tion on the ground of race aa could well be 
imagined and falls squarely within the inhibition 
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or both the due process and the eq~al protection 
clauses of the Fourteenth Amendment., As was said 
by Mr. Justice Harlan in Gibson v. Miss issippi , 162 
U.S. 565, 591, 16 S~ Ct. 904, 910, 40 L. Ed . 1075: 
"Underlying all of those decisions is the principle
that the constitution of the United States, in 
its present form, forbids, so far as civil and 
political rights are eonoern•d, discrimination 
by ~ the general government,, or by ~he states• 
against any citizen because of his race. All . 
citizens are equal before the law. The guaranties 
or lite, liberty, and property are for all per
sons, within the jurisdiction of the United States, 
or of any state, without discrimination against 
any because of their race. Those guaranties, 
when their violation is properly presented in 
the regular course of proceedings, must be en
forced in the courts, both of the nation and of 
the state, without referenca to cqnsiderations 
baa~d upon race •••• 

The Supreme Court of the United States ret'used a pe

t i tion !'or a writ of certiorari to revie·w the case (43) 

and thei'eby affirmed the holding ot' the lower court, the 
' 

Circuit Court of Appeals, Fourth Dl$trict, earlier in 

1943. 

Comment 

In Prot'essor Cushman's words: fflf the rule of the 

Alston case were to be effectively enforced throughout 

the south, tbe e,ttect upon Negro education can hardly be 

overestimated." (11, p.l83) 

The administration of equal ...pay laws .appears quite 

difficult, even where no race issue is involved--should 
,

the home economics supervisor be paid the aame sal~ry as 
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the supervisor of the program for hand.faapped children? 

The answer lies in a multitude of tactors often difficult 

to equate on a rating scale . 

Indeed, the ambiguity available to admin~strators 

applying such scales appears to have been used as a re 
. 

source in paying less salary to Negro teachers . In two 

oases , Morrisv . Williams (16) and Freeman v . County 

School Board (17), decided in federal courts since the 

Alston case, teacher rating systems which resulted in con

s i stently less pay for Negroes have been adjudicated to 

the advantage of the Negro teachers raising the question . 

. . 
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MdDT ~ 14 ~ RIGHTS OF CITIZENS 
Sec. 1 .. Equal Protection of the Laws 

IIiST.RUCTIONAL FACILITIES MUST BE 
PROVIDED ONE RACE AS SOON AS ANOTHER 

Sipuel v. Oklahoma Board of Regents 

(and 

Fisher v. Hurst 

333 U. S. 147, 68 S. Ct. 389 (19l+8) 

The Supreme Court of the United States held that under 
the equal protection elau~e of the Fourteenth Amendment 
the State of Oklahoma must provide for Negro applicants a 
legal education equal t o that .afforded white students in 
its state schools, and must do so for one race as soon as 
for another. 

This case, it will be noted, is very similar to the! 

Gaines case which preceded it by a decade. 

In 1946, after the University of Oklahoma Law School, 

the only institution for legal training supported by the 

state, had re.tused admission to Ada Louis Sipuel solely 

because she was a Negro , a petition for a writ o1· mandamus 

was filed :tn her behalf.. The Oklahoma courte refused to 

grant. the writ, but on appeal to the Supreme Court of the 

United States the state courts were reversed and the 

ruling in the Galn•s ease was reaffirme,d. In a per curiam 

opinion in January, 194.8, the Court said, 1n parte 

..' 
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•••iAda Louis Sipue!7 is entitled to secure 
legal education afforded by a state institution. 
To this time it has been denied her although 
.during the same period many white applicants
have been·atrorded legal education by the State. 
The State must provide it for her in conformity 
with the equal protection clause of the Four

. teentb __.Amendment and provide it as .soon as it 
does for applicants of any other group ••• (109,
p.299) 

The state court had attempted to distinguish this 

case from the Gaines case by holding that because Ada 

$~puel had not given advance warning of her intent to apply 

for admission to law school, the state had therefore been 

unable to provide separate facilities for legal education; 

hence she was not discriminated against. This contention 

the Supreme Court rejected. 

The Court had again avoided a specific ruling on 

segregation, but the decision that Oklahoma must provide a 

legal education for applicants or one race as soon as for 

another appeared to mean that the state would have to ad

mit Ada Sipuel to its existing law school, or admit no 

one, or establish a separate law school overnight. Each 

of these three alternatives was attempted ~y various state 

authorities. 

The Oklahoma Board of Regents voted to admit qualified 

Ne groes to those professional schools at the university not 

provided at the State College for Negroes. Oklahoma's at

torney general thereupon expressed doubt that a mandate 



., . .. ,..· 

323 

from the Supreme Court of the United Sta.t~s would. prevail 

over the state's constitution and statutes requiring 
,. 

segre

gation 1n 1t ·s public schools. The supreme c ourt of ,Okla

home. ordered the trial court to c a rry out the mandate ot 
•the Supreme Court of the Uni t$d States , but ,w1 thin lrimi ta 

of the Oklahoma constitutional provisions and statutes on 

' segregation. Accol'dingly, the trial court gave- the Board 

of Regents a choice of enrolling Ada Sipuel in the first• 

year class of the university's law school or of enrolling 

no one of either race in the class until equal facilities 

to 'provide a legal education for Negroes were l"eady; but 

if such equal facilities were made available Ada Sipuel 

would not then be enrolled in the univez-sity.. '1.1here:upon 

the Board of Regents designated space in the state 

capitol as a "law school" and provided a faculty of three. 

for Ada Sipuel "and all others s.imilarly situated", but 

she refused to attend .a school manifestly below "t;he 

standards for law school accreditation (129 , PP ·l44-l48). 

She then sought to compel 8itate compliance with the 

decision of the Supreme Court of the United States and 

petitioned for a writ of mandamus to that end. In the 

interval.between her t wo oases Ada Sipuel had become 

Mrs. Fisher 41 Hence her part of the title in the new case, 

Fisher v~ 
; 

Hurst ( 63) •. In .this new case the Court again 

rendered a per curiam decision. Mrs . Fisher• s petition 

.. 



was denied by the Court's holding that the Oklahoma trial 

court had not departed from its mandate . The Court added 

that it saw nothing in the events since its earlier deei ... 

sion to raise the issue of the right of a state to comply 

with the equal protection clause through segregated 

schools. The d:&cision was not, however, unanimous. Mr. 

Justice Murphy believed that the question of the trial 

court'B evasion of the Supreme Court"s mandate should be 

more thoroughly examined, while Mr. Justice Rutledge in• 
" 

sisted that the state court had circumvented the equal 

protection requirement by including only the first-year 

class 1n its order. The result of this, said the Jus ... 

. tice, might 
~ 

still allow white students to enjoy fac111• 
' 
ties denied the black'! He e.dded that the original man• 

date envisaged "equality in fact• not in legal fiction". 

( 63, p.391) 

In the Sweatt {115) and McLaurin ( 89 > ,decisions 

handed down in June, 1950, the Court did demand more of 

the "tact" and leas or the fiction, · Ada Sipuel was 

thereafter eligible for admission to the University of 

Oklahoma taw School, 
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A~~~ 14 • RIGHTS OF CITIZENS 
· Sec. 1 - Equal Protection of tbe Laws 

INSTRUCTION MUST BE TRULY EQUAL 

Sweatt v, Painter 

339 u. s. 629, 10 s . ct. 848 . (1950) 

The Supreme Court of the United States found that a 
sep.ara.te law school provided for Texas Negroes did not 
afford them a l egal education equivalent to that afforded 
other races by the state, and held that the equal protec
tion clause of the Fourteenth Amendment r~quired t he 
University of Texas .Law School to admit a qualified Negro 
ap~licant. 

Decisions in both thi~ and the McLaurin case were 

rendered by the Court on June 5, 1950·. · They are the 

latest involving race and education• 

. In the Sweatt case it appeared that the broad issue 

of the constitutionality of statutes requir~ng segrega• 

tion for professional training might be reaolved, but 

~r. Chief Justice Vinson, in rendering the decision, al

luded to the Court's traditional reluctance to consider 

constitutional issues "except in the particular case before. . 

1t" and tberewith kept the issue narrow.. Accordingly, the 

state or Texas was disappointed when the Court refused to 

reaffirm the ruling in Plessy v, Fer~son (101) that a 1 

requirement for separate but equal facilities was not in 

violation of the Fourteenth Amendment 41 Likewise , the 

''I 

http:sep.ara.te
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eolo~d T.exan,. Remon Sweatt, was disappointed by the 

Court f s simultaneous refusal to abandon the sa.l'tle 1896 

ruling. Nevertheless, Sweatt and his race saw the 

Court*s definition of the meaning of "substantially equal 11 

come to stand much closer to "t.ruly equaln • 

SpEtak1ng for a unanimous Court Mr. Chief Justice 

Vinson trace& the history of the case· in delivering the 

opinion here quoted in part: 

In the instant ease. petitioner filed an 
application for admission to the University of 
Texas Law Scnool for the February, 1946, term. 
His application was rejected solely because he 
is a ·Negro, Petitioner thereupon brought this 
suit for mandamus against the app ropriate · 
school officials, respondents here , ·to compel his 
admission- At that time, there was no law school 
in Texas •hich admitted Negroes . 

The State trial court recognized that the 
action of the State in denying petitioner the 
opportunity to gain a legal education while 
granting it to others de·priv4!>d him of the equal 
protection of the laws guaranteed. by the Four
teenth Am$nt\ment. · '1:he court did not grant the 
r .. liet ·:requested, however, but continued the 
ease ror six months to allow the State to supply 
substantially equal facilities. At the expira
tion of the six months, in December, 1946, the 
court denied the writ on the showing that the 
authorized university otficials had adopted an 
·order calling for the opening of a law school 
for Negro~s the following Fe~ruary . While pet!•
tion.er• s appeal was pending, such a. sehool was 
made available, but petitioner refused to regis
ter therein. The Texas Court of Civil Appeals 
set aside the trial court 's judgment and ordered 
the cause "remanded gene r ally to the trial court 
for further proceedings without prejudice to the 
right of any part to this· suit .u • •• 

The University of Texas Law Sebool 1 from 
v

\ 
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which petitioner was excluded, w s staffed by a 
faculty of sixteen full•time and three pa~t-time 
professors, some of whom are nationally recog•
nized authorities in their field. Its student 
body numbered 850 . The library contained over 
65.000 volumes. Among the other facilities 
available to the students were a law :review, moot 
court facilities, scholarship funds, and Order 
of the Coif affiliation. The scho ol's alumni 
occupy the most distinguished positions in the 
private practice of the law and in the public
life of the State . It may properly be considered 
one of the nation's ranking law schools. 

The l aw school for Negroes which was to have 
opened in February, 1947, would have had no in
dependent faculty or library. The teaching was 
to be carried on by four members of the Univer
sity of Texas Law Scho ol faculty, who were to 
maintain their offices at the University of 
Texas while teaching at both institutions. Few 
of the 10,000 volumes ordered for the library 
had arrived; nor was there any full•time libra
rian. The school l acked accreditation. 

Since the trial of this case, res pondents 
report the opening of a law school a.t the Texas 
State University .for Negroes . It is apparently 
on the road to full accreditation. It has a 
faculty of five full-time professors ; a student 
body of 23; a library of some 16,500 volumes 
serviced by a full-ti me staff; a practice court 
and legal aid association; and one alumnus who 
has become a member of the Texas Bar. 

Whether the University of Texas Law School 
is compared wi th the original or the new law 
school for Negroes, we cannot find substantial 
equality in the educational opportunities of£ered 

.white and Negro law students by the State . In 
terms of number of the f aculty, variety of courses 
and opportunity for spec1 lization size of the 
student body, scope of the library, availability 
of law review and similar activities, the Uni 
versity of Texas Law School is superior. What is 
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more important, the Un i.versity of Texas Law 
School posses.ses to a far greater degree those 
qualities whieh are incapable of objective . 
measurement but which made for greatness in a 
law school• Such qualiti.es, to name but a few, 
include reputation of the faculty, experience of 
the administration, position and influence of 
the alumni, standing in the community, traditions 
and prestige• It is diffi cult to believe that 
one who had a free choice between these law 
schools would consider the question close, 

Moreover, although the law 1s a highly
learned profession, we are well aware t ·hat it is 
an intensely practical one. The law school, 
the proving ground for legal learning and prac
tice, eanoot be effective in isolation from the 
individuals and institutions with' which the law 
interacts. Few students and no one who has 
practiced: law would choose to study in an academic 
vacuum, removed from the interplay of ide.as and 
the exchange of views with which the law is con
cerned. The law school to which Texas is willing 
to admit petitioner excludes f'rom its student 
body members of the racial groups which number 
85%or the population of the State and include 
most of the lawyers, witnesses; jurors, judges
and other officials with whom petitioner will 
inevitably be dealing when he· becomes a . member 
of the Texas Bar ., With such a substantial and 
significant segment of sooiety excluded, we can
not conclude that the education offered petitioner
is substantially 'ttqual to that which he would 
receive if admitted to the Uni versity of Texas 
Law School • •• •(ll5, pp . 849·850 

The Court goes on to cite Shelley v. Kraemer, (108) 

the Sipuel ( 109) and the Gaines (92) cases, and continues .: 

In accordance with these. cas-es, petitioner 
may claim his full constitutional right: legal
education equivalent to that offered by the State 
to students of' other races . Such e·ducation is 
not available to him in a separate law S'Chool 
as offered by the State . ~e cannot, therefore, 
agree with ~spondents that the doctrine of 

http:qualiti.es
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Plessy v .' F'erguson, 163 U. s. $37 .(1896), · re• 
quires af.firmance of the judgment below., Nor 
need we reach petitioner's contention that Plessy 
v. Ferguson should be reexamined in the ligh t of 
contemporary knowledge respecting the purposes of 
the Fourteenth Amendment and the effects of 
racial segregation~ •• ~ 

We hold .that the Equal Protection Clause 
of the Fourteenth Amendment requires that peti 
tioner be admitted to the University of Texas 
Law Scho,ol. The j,udgment is reversed. .and the 
cause is remanded for proceedings not inconsis
t(!)nt with this op1n1on•••• (ll5, pp.8_5o..851) 

Comment 

The Ch1ef ,Just1ce, in making point of the fact that 

the "white" University of Texas Law School "possesses to 

a far greater degree tnose · qualities which are incapable 

of objective measurement but which make for gl~eatness in 

a law school", thereby shifted the Court's interpretation 

of the term"substantially equal" to a position much c . ser 

to the ordinacy connotation associated with equality in 

fact. 

I New, so far -as Supreme Court•s consideration of this 

mat er is concerned, was the point mad• of. the fact that 

the Negro law school "eEcludes., the great preponderance 

of ·he population of Texas and consequently, the profes 

siofa l associates with whom a Negro graduate would have 

to 'eal when pract.icing law in Texas . 

Still, 1 t should be, emphasized the court did not 

aba don the separate but equal rule, nor did it define 
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.... ... 

sep rate but equal facilities. The law sehools involved 

were merely held to be less than equal. 

Nevertheless, the implications of this opinion are 

lar e, and they become the greater when the McLaurin 

opi ion; wb.ich was handed down at the same t i me, is also 

con idered~ .The McL.aurin ease follows. 
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AMDT. 14 .. RIGHTS OF CITIZENS 
Sec, 1 .... Iequal Protedtion of .the Laws 

A STATE UNIVERSITY MUST TREAT 
ENROLLED STUDENTS EQUALLY 

McLaurin y, Oklahoma State Regents, 

339 u. s. 637, 70 s . ct . 851 (1950) 

The Supreme Court of the United States held that the 
enfo~ed segregation measures imposed by the state univer• 
sity upon a Negro admitted to its graduate school were a 
handicap to the pul'suit of effective graduate work, and 
hence constituted a denial of the equal protection guaran
teed by the Fourteenth Amendment • 

. 
Following the Gaines case· (92) in 1938 a state sup- · 

porting segregation could be ~quired to provide equal 

facilities for a legal education within its own border$. 

Then , in 1948, the s12uel case (109) required that a state 

provide opportunity for a legal education to one race as 

soon as another. Next, - the Sweatt case (115) of 1950 r•
quired that the facilities for legal education provided 

the races should be truly equal. 

Here , in the McLaurin oase, the issue raised is 

whether a state, after having enrolled a Negro in its uni

vers1 ty-, could tr:eat him differently than other- students 

solely because of his race~ 

The stud~nt involved. G. w. McLaurin , was a.n e.xperi• 

enced teacher of mature years when he applied for 
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admission to the gl"aduate school of the University of 

Oklahoma in 1948. He already held a master's degree and 

contemplated a program leading to a Do,ctora.te in Education . 

The school denied McLaurin admission under an Okla

homa statute which made it a misdem&anor for authoritie s 

to permit whites and Negroes to attend the same school. 

Thereupon he sought an injunction on the ground that the 

state statute and the action of the school authorities 

under it was unconstitutional and denied him equal pro

tection of the laws . The United States District · Court~ in 

terms mindful of the Sipuel case , held that the state was 

indeed required to arford him the education he sought aa 

soon as for any other group, and that the statutes of 

which he complained were unconstitutional and void to 

the extent that they denie-d him admission . The District 

Court then stated its assumption that Oklahoma would fol 

low constitutional mandates . It refused the injunction 

but the sa.me time maintained jurisd.ic.tion in order to se 

cure McLaurin the protection to which be was entitled (89 , 

p.852) . 

1\ccordingly, the Oklahoma legislatUN did amend the 

statutes to allow admission of Negroes to courses of 
/

study in "'white" .schools where such courses were not 

available in Negro schools, but provided that the' instruc 

tion should be given "upon a segregated basis'' . McLaurin 

http:Do,ctora.te
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was thereupon granted admission "subject to isuch rules 

and regulations as to segregation as the President of the 

University shall consider to afford Mr. G. w. McLaurin 

substantially equal educational opportunities as are at

forded to other persons seeking the same education at the 

Graduate College.•" (89• p.853) 

Mr. Chief Justice Vinson again spoke for the unani

moue court. The opinion, quoted from the point in which 

it describes McLaurin 's condit1onal admission, says in 

part : 

•••Thus he was required to sit apart at a desig
nated desk in an anteroom adjoining the classroom; to 
sit at a designated desk on the meszanine floor 
of the library, but not to use the desks in the 
regular reading room; and to sit at a designated
table and to eat at a different time from the other 
students in the school cafeteria. 

To remove these conditions, appellant filed 
motion to modify the order and . judgment of 

the District Court. That court held that such 
treatment did not violate the provisions of the 
Fourteenth Amendment and denied the motion . 
This appeal followed. 

In the interval between the decision of 
the court below and the hearing in this Court, 
the treatment afforded appellant was altered. 
For some time; the section of the classroom in 
which appellant sat was surrounded by a rail 
on which there was a sign stating, "Reserved 
For Colored", but these have been removed. 
He is now assigned to a seat in the classroom 
in a row specified for colored students; he is 
assigned to a table in the library on the main 
floor; and he is permitted to eat at the same 
time in the cafeteria as other students al• 
though here gain he is as signed to a special 
table. 
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It is said that the separations imposed by 
the State in his case are in form merely nominal . 
McLaurin uses the same classroom, library and 
cafeteria as students of other races; there is 
no indication that the seats to which he is as
signed in these rooms have any disadvantage- of 
location . He may wait in line in the cafeteria 
and there stand and talk with his fellor stu
dents , but while he eats he must remain apart . 

These restrictions were obviously imposed 
in order to comply, as nearly as could be, with 
the statutory requirements of Oklahoma . But 
they signify that the State, in administering 
the facilities it affords for professional and 
graduate study, sets ~ctaurin apart from the 
other students . The result is that appellant 
is handicapped in his pursuit of effective 
graduate instruction. Such restrictions 1m
pair and inhibit his ability to study, to en
gage in discussions and exchange views with 
other students, and, in general, to learn his 
profession . 

Our society grows increasingly complex , and 
our need for trained leaders increases corres
pondingly . Appellant's case represents , per
haps, the epitome of that need , for he is at
tempting to obtain an advanced degree in educa
tion, to become, by definition, a leader and 
trainer of others . Those who will come under 
his guidance and influence must be directly
affected by the education he receives . Their 
own education and deve lopment will necessarily 
suffer to the extent that his training is un
equal to th~t of his classmates . State-imposed
restriction which produce such inequalities 
cannot be sustained . · 

It may be argued that appellant will be in 
no better position when these restri ctions are 
removed, for he may still be set apart by his 
fellow students . This we think irrelevant . 
There is a vast difference .... a Constitutional 
difference--between restrictions imposed by the 
state which prohibit the intellectual com
mingling of students, and the refusal of indi
viduals to commingle where the state presents 
no such bar•••• 
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1'he removal of the state restrictions will 
not necessarily abate individual and group predi .. 
lections, prejudices and choices. But at the 
very least, the state will not be depriving ap
pellant O·f the opportunity ·to secure acceptance 
by his fel.low studel1ts on his own m.er1ts. 

W~ conclude that the conditions under which 
this appellant is required to receive his educa
tion deprive him of his personal and present 
right to the equal protection of the laws. See 
Sweatt v. Painter, 339 U. s . We bold that under 
these circumstances the Fourteenth Amendment 
precludes. differences in treatment by the state 
based upon . race~ Appellant, having been admit
ted to a state.,.supported graduate school. must 
receive the aame treatment at the bands of the 
state as students of other races •••• (89, pp.
853-854> 

Comment 

In .four decisions, those on the Gaines, S1puel , 

Sweatt and McLaurin cases, the Cou~t has reartirmed~-three 

times since 1948--the rule laid down in Plessy v. Fer

guson in 1896: Namely~ that segregation is no violation 

or equal protection or the laws under the federal Con• 

stitution, provi ded the separate facilities are equal. 

Clearly, however, aa a review of the four decisions 

against the background afforded by earlier cases demon

strates, the Court has progressively given stricter 
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32definition to the term, "equality" . Thus, in the McLau

rin decision the Court went about as far as it could go in 

assuring equality for Negro graduate students without 

abolishing segregation itself . And as for segregation it ,.. 

self , the Court has avoided that issue in every opinion 

rend$red to date by finding a narrower ground fo1.. the 

ruling. 

Currently, however, (1954) five cases before the 

Court do appear to present segregation as the direct issue 

(35, pp . l5-19) . Schools below the college level are in

volved . Even if the Court once again finds o.ther grounds 

upon which to decid•, application of the tone and tre·nd of 

the recent decisions involving higher education to South"

'&rn elementary and high school systems might loose a · 

32 This has been juat a:s notably true in recent cases in• 
volving s&g:r$gation or discrimination elsewhere than 
in schools , ~ the Court •.s 1948 holding in Shelley 
v . Kraemer (lOB) that state. enforcement of privat e 
covenants forbidding the transfer of real estate to 
persons of a certain race or color constitute a denial 
of equal protection of the laws . Likewise, in 1950, 
in Henderson v . United States (78) the Court held that 
segregation in ~n interstate railroad dining car was 
unlawful . In this case, apparently for the first tim.e, 
an attorney for the United States asked that the 
separate but equal doctrine be overruled . 



3.37 

social revolution more predictable than that which came 

after the Dred Scott case. Also , on the evidence of 

today's experience in e.reas where but one school sys tem 

is supported by the public, the cost of providing separate 

and truly equal systems would appear insurmountable . 
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Summary, Chapter IV 

2. Equal Protection or the Laws - Segregation Issues 

Answers by the Supreme Court of the United States to 
questions involving the rights or citizens under the Four
teenth Amendment and touching on education. 

YES NO n- m ~26_7 Cummin~ v. County Board, (1899). Did 
Georgia aut orities maintaining a high school 
for white girls have to maintajn such a 
school for Negro children? 

( ) (X) z-21_7 Berea Collefe v. Commonwealth of Ken
tuckz, (1963). n a state which required 
segregation in schools, could a private school 
give instruction to mingled races? 

( ) (X) ~28_7 Gong Lum v. Rice, (1927). as the 
classification of a Chinese-American child as 
a member of the Colored races in Mississippi's 
segregated schools unconstitutional ? 

(X) ( ) /:297 Gaines v. Canada, (1938). Was Missouri 
required to maintain equal opportunity for a 
legal education within its own borders where 
its own laws could insure its obligation to 
its citizens? 

(X) ( ) ~30 7 Alston v. School Board, (1940). Was an 
equa~tY. qualified a.nd slm!iarly employed Negro 
entitle~ to an equal salary with the white 
teachers in Norfolk,Virginia? 

(X) ( ) f:31_7 Sipuel v. University of Oklahoma , (1948).
Was the state, in the practice of segregation, 
required to provide facilities tor a legal 
education to one race as soon as another? 

(X) ( ) L-32_7 Sweatt v. Painter, (1950). Was Texas , 
where the opportunities tor a legal education 
were judged unequal, required therefore to 
admit a Negro to its University Law School? 

(X) ( ) L33J McLaurin ' v. Oklahoma, (1950). as the 
State University's imposition of segregation 
measures upon an enrolled Negro student a 
denial of equaL protectidn of the laws? 

ADJUSTED SCORE: 

- State action upheld. • • • • • • ~26_7~27_7~28_7 3 

- Citizen upheld • • • L29_7~30_7~3l_7~32_7~33_7 5 
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Pending Cases on Segregation in Schools, Maz 195lt 

Kansas. Brown v. Board of Education, 345 U.S. 972, 73 
S. Ct . 1114 (1953)

South Carolina. Bri~s v. Elliott , 345 U.S. · 972, 73 s •. 
Ct. 1115 (1 3)

Virginia.' Davis v. CountJ School Board, 345 U.S. 972, 73 • 
s. ct. 1116 (195 )

District of Columbia. Bollin' v. Share•• 345 u.s. 972,
73 S. Ct. 1117 (1953

Delaware. Gebhart v. Belton , 345 U.S. 972, 73 S . Ct. 
1118 (1953) 

Five cases now before the Supreme Court challenge 

segregation per !!• These were' argued together in Decem

ber, 1952, presumably for decision prior to the Court's 

recess the following June. However, instead of the anti

cipated decision, the Court issued an order for re

argument on December 7, 1953, with all parties prepared 

to answer certain questions which may be reduced from two 

columns of print to the follow1ne : 

1. Did Congress and the state legislatures intend to 
abolish segregation in the schools by ratifying the 
Fourteenth Amendment? 

2. If not, does the amendment afford scope for congres 
sional or judicial action against segregation today? 

). If segregation is to be abolished, must the order re
quire immediate compliance or can the process be 
accomplished gradually? (49 , p .lll4) and 30, p .lO) 

To ·the first question the Court received three an

swers. Negro attorney Thurgood iarshall , for the National 

Association for the Advancement of Colored People , 



asserted that the Fourteenth Amendment did clearly intend 

to abolish segregation in the schools . John w. Davis , 

perhaps the preeminent constitutional lawyer, spoke for 

South Carolina and said that the amendment clearly bore 

no such intent . He included a quotation from Disraeli 

in a warning to the Court: "No man 1ill treat with indif

ference the principle of race . It is. the key of history . " 

Speaking for the United States in 1ts position as a "friend 

of the Court", Assis~ant Attorney General J . Lee Rankin 

held th~ evidence inconclusive, but asserted that the· 

United .States favored the end of segregated schools on 

other grounds (35 , p . l6) . A stand similar to this now 

taken by the Eisenhower administration had been held by 

the Truman administration at the previous hearings (28 , 

p . l) . 

In response to the second and third questions the 

United States Attorney General ' s office said that the 

state courts could be directed to end segregation "forth

with" , then added that the broad implications of such a 

ruling make a transition period necessary . In connection 

with such transition period the brie,f suggested: "There 

is no single formula or blueprint which can be universal 

ly applied in all areas where existing school segregation 

must be ended . " (29 , p . )} Appointment of a spec ial 

master to referee the process of readjustment has also 
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been suggested. 

Against this somewhat middle-of•the•road position 

which, however, supports , the Negroe$ in answer to the · 

second question, the contending states make various argu• 

menta. 

In the .south Carolina and Virginia oases, which ar$ 

practically identical and which arose in states where 

segregation is mandatory, the only apparent difference in 

the briefs is that while Virginia gives an impression 

that it views a ruling against segregation as "enforce

able", SouthCarolioa insists that if the Court did possess 

power to alter the intent of t he framers of the Fourteenth 

Amendment, it could abolish segregation only on a case-by

case, distric.t-by-district basis . Kansas, which permits 

segregation by local option and Which is said to be the 

only state in which the physical facilities in schools 

provided the two races are actually equal, contends that 

the question of' segregation under such eircumst.ances is 

not a constitutional matter, and that although "segrega

tion may not be .the ethical or political ideal", its 

abolition "is not within the judicial power". Delaware, 

a state which has statutes making segregation mandatory 

but where lower courts have ordered Negroes admitted to 

"white" schools until truly equal facilities are 

\ 



established33 insists in terms much like those of Kansas 

that "it is not within the judicial power to give the 

amendment a meaning directly contrary to that given by 

its framers" (30, p.lO). 

The case from t he Di strict ot Columbia demands a 

difference in attention. There Congress makes the laws 

and the school authorities interpret an act of 1862 as 

requiring that segregated public schools be maintained. 

(Revised Stat. D.C. sections 281-83, 310, 319; cited 

Gong Lum v. Rice, 275 u.s. 78) Thus the c ase now before 

the Court arises under the Fifth Amendment's limitation 

upon the powers ot Congress rather than under the Four• 

teenth Amendment's limitation upon the powers of the 

states (35, pp.l5, 16n). The inference is that one 

s phere or government has not hitherto proceeded very much 

ahead or the other. 

Perhaps the beat indication of the direction in 

which the Court is expected to move in these case s is at• 

forded by the anticipatory actions or the legislatures or 

South Carolina and Georgia in measures to enable state 

support or "private" school systems. Statements by James 

33 In the case of Delaware it is therefore the state 
rather than certain ot its citizens who appeal to the 
Supreme Court. 
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F. Byrnes and Herman Talmadge, respectively the governors 

of the two states, declare that they will use powers 

granted to abolish public schools if segregation is out• 

lawed in state institutions (30, p.lO) and 28, p .l). 

Such threat does not appear in the record, but reference 

is made to it by the Negroes who respectfully suggest: 

"this Court cannot be intimidated" (30, p . lO). 



CHAPTER V 

SU ARY AND CONCLUSION 

Of the decisions in which the Supreme Court of the 

United States has touched on education, thirty-three have 

been presented . The cases in which these decisions were 

handed down arose over the years from 1819 to 195.3, but 

the greater portion appeared within the last fifty 

years--indeed, within the last twent~·five. 

This accelerating number of cases resulted, in 

general , fro m the gx~wing complexity of the nation's so

cial order and from the increasingly centripetal movement 

of ita government . ore s pecifically, it resulted from 

the Court's expansion of the due process of law concept 

after 1890, and from t he willingness of the Court to ab

sorb the federal Bi ll of Rights into the Fourteenth 

Amendment beginning in the twenties. 

In the foregoing pages, t he cases h ve been presented 

against the background of constitutional contex.t and de

velopment, where some of them make notable exhibits. 

In the pages to follow , the meaning of each decision 

is summarized in a sentence or so, and placed under its 

proper heading in terms of effect upon persons or agencies 

directly concerned in the schools. Followfng this summary 



TABLE II 
f ... 

STATE v .. FEDERAL FUNCTION AND GOVEHNMENT v .. CITIZEN BY 
CONSTITUTIONAL POINT HI FOREGOING SUPREME COURT 

DECISIONS AFFECTII~G EDUCATION 

Constitutional Point No~ oi' Fed . Supremacy State or Federal Citizens 
Quest.ioned Cases Asserted in: Action Upheld in: Upheld in: 

ART. 1 or AUDT . 10 8 4 (of 4) 3 (ot' 4> 1 (ot' 4) 
AMDT . 1 13 9 (of 13) 4 (of 13) 

A~KDT. 5 1 0 (of 1) 1 (of 1) 

AMDT . 14 (except race} 3 1 (of 3) 2 (ot 4> 
AMDT. 14 (race only) 8 3 ( of 8 ) 5 (ot 8 } 

33 4 (ot' 4) 16 (lf 29) 13 (of 29) 
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certain conclusions will be orfered. 

Rights of Parents and Students 

Contests re .sulting i n positive· expre ssions of rights . 

1908 In declaring t hat a contract involving Indian tribal 
funds and in behalf of petitioning Indian parents

/_rQJ made by the Commissioner of Indian Affairs with a 
Catholic ·. school did not violate the constitutional 
injunction against an establishment of religion the 
Court s a id that it could not "concede the proposition 
t hat Indians c annot be allowed to use the i r own 
money to educate their own children in the schools 
of t heir own cho ice because the government is neces 
s a r i ly undenominational . " Quick .S. a.r v •. Leupp . In 
applying a similar view, 

1922 An attempt by Nebraska's legislature to forbid the 
teaching of modern languages, except English, in any
private denomina tional, parochial, or public school817 
to any child ·who had not passed the eighth grade 
was invalidated by the Court n an opinion which 
found arbitrary the restraint of a foreign language 
teacher's right to t each and "of parents to engage 
him so to instruct their children" . Meyer v . 
Nebraska . Arbitrary restraints were cons ide t-ed wi t .h 
a similar result when, 

An Ore gon Statute which required compulsory eduea• 
t1on of all c hildren aged eight to sixteen in public
schools was held invalid . In the course of its 
opinion the CoUrt s aid: "The f"undament a.l theory of 
liberty under which all governments in this Union 
repose excludes any general power of the State to 
standardize its children by forcing them to accept
instruction from public tee.chers only . The child is 
not the mere creature of the state; those who nur
ture him and direct his destiny have the right, . 
coupled with the high duty,. to recognize and prepare 
him for additional obligations . " Pierce v . Society
of Sisters . Proceeding in the same vein, 

1927 An act of the legislature of the Territory of Hawaii 
designed to limit attenda nce at language schools 

IJ.27 maintained by Orientals was held unconstitutional, 
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the Court declaring that enforcement of the act 
"would deprive parents of fair opportunity to pro 
cure for their children instruction which they 
thi nk important and we cannot say is harmful. The 
Japanese parent has the right to direct the educa
tion of his own child without unreasonable restric
tion; the ' Constitution protects him as well as those 
who apeak another tongue." Farrington v. Tokushige. 
As for concessions to religious groups, 

1930 The right granted sectarian and other private schools 
to receive free textbooks from public funds under a

Lfy Louisiana statute was upheld in a Supreme Court de
cision which sanctioned the "child benefit theory" 

·by quoting the words of the lower eourp approvingly. 
The lower court had said that the sectarian and pri 
vate schools "are not the beneficiaries", rather, 
it is "the school children and the state alone . who 
are beneficiaries" . Cochran v. Louisiana. This 
theory and the practice under it was expanded by a 
finding that, 

1947 Catholic parochial school children can constitution
ally receive free bus transportation from .public

0,27 funds by authority provided in a New Jersey statute. 
The majority of a sharply divided Court held that 
the state had done "no more than .provide a general 
program to help parents get their children, regard
less of their religion, safely and expeditiously to 
and from accredited acbools.n The Court also noted 
that: "It is much too late to argue that legisla
tion intended to facilitate the opportunity of 
children to get a secular education serves no public
purpose." Everson v. Board of Education. 

Decisions involvin~ rights asserted bz parents on students 
affirmins such rls ts 

1915 A student could assert no constitutional right to 
attend the University of Mississippi without com

!J!l plying with a requirement that h~ foreswear alle
giance to, or affiliation with. a ~reek letter 
fraternity. Waugh v. Mississippi University . Some
what similarly, 



In two cases students were unable to claim any conLt~ stitutional rights to attend state universities 
free of the requirement that they take military 
training. Pearson v. Coale, and, especially, 
Hamilton v, Regents of the University of California..m' 

Rights of Teachers 

Contests touching property rights and I?ersonal freedoms. 

1922 In finding invalid a Nebraska statute which forbade 
the teaching of modern languages other than English

[JJJ to any child who had not passed the eighth grade, 
the Court held that a teacher did have a constitu
tional right to follow his chosen profession or 
calling. In declaring that to deprive a teacher of 
such right was to deny due process, the right of a 
teacher to teach was labeled a property right• The 
Court remarked: "Practically, education of the 
young is only possible in schools conducted by 
especially qualified persons who devote themselvea 

, thereto." ~efer v. Nebraska. Turning to another 
type of quest on, 

1937 Reduction of teaoherat salaries--notwithstanding 
their tenure status--by action of a school board 

~6_7 under a New Jersey statute, was upheld by the Court 
· on the ·grounds that by the law and practice pre

vailing in the state, the rights which the teachers 
asserted were essentially statutoq (not contractu• 

' al), hence subject to the will of he legislature.
Phelps v. Board of Educ ation . In a related matte r, 

1938 A dismissed teacher was found by the Court to have 
established a contractual relationship with the

L7J state of Indiana which the legislature could not 
impair by repealing the tenure law which had applied 
in the school where the teacher formerly taught. 
The Court observed that "a legislative ena.ctrnent 
may contain provisions which, when accepted as a 
basis of action by individuals, become contracts 
between them and the State or its sub-division 
within the protection of Article I, Section 10", 
of the federal Constitution~ Indiana ex rel. 
Anderson v. Brand. In the previous year, however, 
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1937 An Illinois statute, which reduced the payments to 
be made to retired teachers wholly out of public

L-8_7 funds under previous legislation, was held by the 
Court not to be in violation of the contract clause 
in the federal Constitution bee use the relation
ship established under the e arlier legislation had 
been but an implementation of policy and. intended 
only as such. This points up a distinction between 
a pension system supported wholly by public funds 
and a retirement system supported t~rough joint
contributions. Dodge v. Board of Education ot 
Chicago. As for a matter related more to race than 
to teachers as such, 

A Negro teacher paid less salary tha.n similarly 
·situated and equally qualified white te chers was 
held by a Circuit' Court of Appeals to be dis
criminated against in viol tion of the due process
and equal protection clauses of the Fourteenth 
Amendment; this, despite the fact that the teacher 
had signed a contract for the s alary of hieh he 
complained. The Supreme Court refused a petition 
to review the cas~ and thereby affirmed the holding
of the lower court. Alston v. School Board of the 
City of Norfolk. Turning to a question of freedom 
ol' speech, 

New York's Civil Service Law, as implemented by the 
Feinberg Law which makes ineligible for employment
in the public schools of the state any member of an 
organization advocating overthrow of the government
by unl wful means, and which establishes criteria 
for mea·auring the loyalty of teachers, was upheld 
by the Court in a six-to-three decialon. Adler v. 
Board of Education. A few months later in a some• 
what similar case, 

An Oklahoma statute requiring loyalty oaths of pub
lic officers and employees, including teachers, was 
invalidated unanimously by the Court on the ground
that the required oath would disqualify all those 

ho were or had been members of a proscribed or
ganization, regardless of whether the fact of asso• 
elation "existed innocentll or knowingly". There
fore 1 the Court declared, 'The oath o:ffends due ., 
process." Wieman v. Updegraf. 
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Rishts of Races in Scpoola 

Contests in states maintaining sesresated schools. 

The Court .accepted the defense of a Geo:x-gia ·county 
maintaining segregated schools that 1t could not af• 
ford to provide a high school for Negro children; 
although 1t did provide such a school for white 
children. Cummi.ng v. County Board of Education. 
Moreover, speaking of race arid a private school, 

1908 A Kentucky statute which required aegre,gation in a 
chartered eollege by forbidding instruction to 
mingled white and Negro students was upheld by the817 
Court, which, quoting the words of a lower court 
approvingly,. said that a chartered corporation • s 
"right to teach is suob as the State sees fit to 
give it . The State may withhold it altogether, or 
qualify it." Berea College v. Commonwealth of 
Kentucky. Likewise, · 

1927 County school authorities acting under a Mississippi 
statute were held by th• Court to be exercising

!J.§l power within the competency of the state in classi
fying as "colored" for school purposes a Chinese 
child born a citizen of the United. States, and as• 
signrnent of' such child to a "colored" school did not 
deny que proc•as when equal facilities for educa• 
tion. were provided both white and colored races. 
Gong Lum v. Rice . Then, beginning a new trend, 

1938 The Court held in a Missouri case that the state 
could insure equal facilities to the races and equal

&_7 protection or the laws only within its own borders' 
where its own laws applied., and hence could not 
maintain equal opportunity for the legal education 
of its qualified Negroes by paying their tuition at 
law schools outside the state. Missouri ex rel. 
Gaine·s . v. Canada. Having made the turning, and · when 

Action of a Virginia school boazad in paying a dis
parate salary to white and Negro teachers who were 
similarly qualified and f11tuated was held by the· 
C1rcui t Court of Ap.peals to be a den.ial of due 
process and of equal protection, the Supreme Co'Urt 
refused to review the case and thereby affirmed the 
judgmant. Alston v. School Board ot the Citz ot 
Norfolk~ Returning again to a case involving a 

http:Cummi.ng


351 

prospective law student, 

1948 Oklahoma was required under the equal protection
clause to provide Negro applicants a legal educa
tion equal to that afforded whites , and to do so!J!l 
for one race as soon as for another. Sipuel v. 
Oklahoma Board of Regents . Soon, in an equally
explicit decision, · 

1950 The Court, found that a separate law school for 
Texas Negroes did not afford them a legal education 

!}y equivalent to that provided whites, and declared 
that the equal protection clause required that the 
University of Texas Law School admit a qualified
Negro applicant . Sweatt v. Painter. Then, pressing
deeper and considering discrimination in a school,-

1950 The University of Oklahoma was declared to be in 
violation of the equal protection clause by imposing

[JiJ discriminatory rules upon an enrolled Negro student 
doing graduate work in the school of education. 
McLaurin v. Oklahoma State Regents . 

Powers of School Autho~ities 

Contests affirminf or restraining rights or towers 
of public schoo authorities in fiscal mat era. 

Cases ~o7, Jr!7 and /lg? above affirm the power of 
public seboo! authoriti'es to make moneta~ concession 
to religion out of public funds . Cases L 6~, . ~7_7 
and L-a:f bear on salaries and pensions . 

Items below, variously involve the finances of public 
schools. 

1859 A state -enjoying a federal grant of school lands was 
upheld by the Court in its right to withhold addi

L-2_7 tional funds derived from tax moneys and other 
sources from those schools benefiting directly from 
the grants until such time am other schools were on 
a parity wi,th them and equality of educational op
portunity had been est blished in the ste.te. The 
decision declared that the complainants had "no 
right to call upon this court to interfere with the 
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power exercised by the State Legislature in laying
and collecting taxes, and in appropriating them for 
educational purposes at its discretion." Spring
field Township v. Quick. In again affirming stat• 
act!on, 

1899 The Court accepted the defense of a southern county 
maintaining segregated schools that it could not 

/_'l$7 afford to provide a high school for Negro children, 
although it did provide one for white children. 
Cumming v. County Board of Education. (Other 
"se~regatlon cases" may also be considered for af
fects upon the coat of maintaining "equal but 
separate" school systems. See heading c, Rirftts 
of Races .) Federal supremacy was asserted by the 
Court when it held that, 

1933 A state university, although furthering one of its 
functions by importing scientific apparatus for use 

~_7 in its educational department, must nevertheless 
pay the federal import duties. In the words of the 
Court: "To permit the states and their instru
mentalities to import commodities for their own 
use, regardless of the requirements imposed by Con
gress, would undermine it not destroy, the singl•
control which it was one of the dominant purposes
of the Constitution to create." University of 
Illinois v. United Statea . Likewise , 

1938 State Universities which hold athletic contests aa 
an integral part of, and in financial support or, 

~5_7 the state's function and program for public educa
tion cannot thereby create circumstances in which 
the federal excise taxes on admissions to the con
teats do not apply. The Court held that: "If it 
be conceded that the education of its prospective
citizens is an essential governmental function••• 
it does not follow that if the State elects to 
provide the funds, ••by conducting a business , the 
application of the avails in aid of necessary
governmental functions withdraws the business from 
the field of Federal taxation." Allen v. Regenta 
of the University System of Georgia. In this case 
and in the one preceding the recourse open to the 
universities was through persuasion of Congress to 
modify the statutes. Congress did eliminate the 
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tax on admissions to collegiate athletic contests 
by an act approved March 31, 1954. 

1915 ississippi University authorities were held by the 
' Court to have infringed in no constitutional mean

~gT ing upon a sutdent's happiness or upon his property 
or property rights by making his admission to the 
university law department contingent upon his com
pliance with a statute requiring renunciation of af
filiation with, or allegiance to, Greek letter 
fraternity. The right to attend the university was 
declared not an absolute right 1 but a conditional 
right, nd the legislature was judged fully oompe• 
tent to impose disciplinary regulations for the 
government of the state's school;. augh v~ lis• 
sissippi University . Somewhat similarly, 

1933 The University of Maryland was sustained in its 
right to compel male students to take military
training as a condition for admission. Such waa theLt'Jl 
h~lding of a lo•er court, 167 A. 54 (1933). The 
Supreme Court, "f'or want o't a substantial federal 
question" refused to hear the case, and thereby sus
tained the judgment. Pearson v. Coale. However , the 
following year the Supreme Court decided expressly 
that, 

1934 The University or California was wholly within ita 
rights in denying admission to male students who re

@ fused on religious grounds to take military train
ing. The Court held that the students involved were 
not being compelled to attend the university and 
that "the Fourteenth Amendment as a safeguard of 
1 libertyt /Joes not con£eiJ the right to be students 
in the university free from the obligation to take 
military tr~ining as one of the condit1op.s of at
tendanc • " Hamilton v. Regents of the Universit;,r 
of Cali.forn1a. The religious issue appeared again 
where, 

1940 A Pennsylvania school board's rule making partici
pation in the flag salute a condition for school 
attendance was upheld eight-to-one by the Court.1527 
inersville School District v. Gobit1s. Then, with• 

in three years, the Court reversed itself on this 
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f4uestion and, 

A t-ule by West Virginia' state board of education re
quiring participation in the fl~ salute and the 
pledge of allegiance as a condition foX" school at• 
tend.anae was invalidated, aix-to-three, as an in
vasion or "the sphere of intellect and spirit which 
it is the purpose of the First Amendment of our 
Constitution to reserve from all of.fici'al control." ,. 
West Virsinia State Boal'd or Education v • Barnette.+ 
Tbue the matter o.f the !'lag salute rests, but 
anoth r involving religious is still somewhat am• 
biguous, for, 

The plan of "released time"' religious instruction 
as sanetioned by the Champaign Illinois :schools, 
wherein occurred the mingling of ·religi·ous teaching 
in the public school buildings during public school 
time, was held invalid because, contrary to the 
prohibition in the First (and Fourteenth) Amendment 
to the .fed·eral Constitution it amounted to an es·• 
tablishment of religion. Illinois ex rel. McCollum 
v. Board of Education . However, a plan of similar 
·purpose but somewhat different practice, namely, 

~p,e plan of "released time" religious instruction 
prevailing by action of the school board of the city
of New York under authority of a stat$ statute and 
providing such instruction during public school time 
but orr public school premises and with a minimum. of 
school administrativ& ass1stanc• was held valid as 
not being in conflict with the prohibition against 
an establishment of religion. Zorach v. Clauson. 
The type-plan sustained het-e was the one more common 
than ·that found unconstitut1on·al in the McCollum 
case. Another aspect of religion in pub~Ic #chools 
has been challenged; but, 

The Court refused on jurisdictional grounds to 
question a New Jersey statute which Nquirecl cevtain 
Bible reading in public schools and hence su~ta1nec1 
the right of the state to continue the requirement. 
Doremus v. Board of Education . 

Items (b), (c), and (d) under heading A, 1., Rights
of Parents and Students, record additional eases 1B 
which rights of citizens rather than powers or 
school authorities were uph,,l'd. 

1' 
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Rishts of Non-Public Schools 

Oonte•t• .touching on charters.• e. will, and instruction by
correspondence. · · 

1819 A charter granted to Dartmouth College was in the 
nature of: a contract which tne state legislature

f:lJ could not alter or revoke without the consent of the 
college. Such charters, said the Court, wer& pro
tected by. the prohibition in the federal Oonstitu.. 
tion against the impairment of the obligation of 
contracts. Trustees of D~rtmouth College v. \'Jood• 
wa:rd.- Many years later,. · owever,......,_ , 

1908 'i'he charter of Berea Colle.ge was held by the Court 
to be a grant of right or privilege Which "rests ,en• 

ffJ] tirely in the discretion of the State, and, of 
course, when granted, may be accompanied with such 
conditiona as 1ts legislature mal jud~e most. befit~ 
t1ng to its interest and policy" (Dic t a indicate 
that where a state· h as reserved the right to alter 
or amend a charter, the exercise ot such right must 
be reasonable and in good faith Sf) that the o·bjeet
and scope or the grant will not be destroyed.) In 
this decision the Court declared that chartered 
corporations enjoy only thoa• rights granted to ar• 
tificial persons a.nd not the rights enjoyed by 
natural persona who are citizens of the United 
States. Berea College v. Commonwealth of Kentuc!g:·~ 
Another tinut; · · · 

1844 The provisions of a will under which an endowed 
_ school taught no religion and barred ecclesiastics~

L 9J ministers and missionl).ries, even as visitors, from 
setting foot on its premises w s not questioned by 
the Court. It declared itself "satisfied" that 
there i .s nothing in · such provisions· "'which are in
consistent with the Christian religionn, or are 
opposed to any known policy of the State of Penn• 
sylvania •• , Vidal v,. Girar1' s ~x~eutora. OonsideJ-:.. 
1ng a much dl?rerent quest , .ont 

1910 Instruction by a ·corres.pondence scl:iool or the trans·
m1ss1on of intelligence by mail act'osa state lines,

CJJ and the contracts relating to such transmission, was 
· declared by the Court to be interstate commerce 

within the meaning of the :rederal Constitution, and 

http:Colle.ge
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not to be obst~cted or unnecessarily encumbered by 
the states . International Text - Book Co . v . Pigg. 

Conclusion 

'• The ultimate wisdom of the Convention of 1787 is re• 

fleeted by the points of silence in the Constitution it 

produced . Such silence has , in part , enabled the Supreme 

Court to develop its own position and stature, and to 

render decisions which are not just legal decisions. For 

the Court does not merely say yea or no to legislative 

enactments and constitutional provisions . 

Still , if that was all the Court did , its power to 

direct the course of law, including the law affecting edu

cation would clear~y exist . But the Court does more . 

Unlike almost all other public servants , the Justices 

have to give reasons for their official actions at the 

moment of performance . Thus there is a need for premises , 

a need for understanding national aspirations and goals, 

and a need for philosophy. This philosophy, in the demo• 

cratic process , cannot be the Court's alone. It must also 

be ours • . If the Court's philosophy is sometimes less or 

more than ours, or that of leg~alatures or school offi 

cials , a situation for a new balancing or a new struc

turing within the conceptual design of our education may 

be established . 
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Yet, in deference to the fact that public education 

remains a state and local function, the Court has repeat

edly expressed its reluctance to take the responsibilitr 

for interfering with state educational policy or prac

tice, aven when the rise of constitutional questions com

pelled it. 

Only in cases where school authorities have argued 

state function against federal supremacy has the Court 

cons istently held against the state contention, as 

Table II and cases f:'lJ, C3J, [4.J and /:5J will 

show. The first of these, the Dartmouth College Case of 

1819 appears to have had well -nigh immeasurable effect 

upon constitutional and economic development of the na

tion, but perhaps less effect upon the development of 

schools than is sometimes credited. It has been shown 

that .~asons exist for the view that the development of 

schools within the United States could well have followed 

much the same pattern without the decision in the Dart

mouth College Case. 

Except for the matter of segregation in schools, the 

Court's decisions have not, outside the question of feder

al supremacy, moved with any consistency to either side 

in cases where the powers of a state or the actions of 

state agents have been challenged through a question bear

ing on education. Possibly one such decision, Springfield 
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Township v. Quick, 1859, whi~h upheld the Indiana practice 

of utilizing funds derived from a federal grant of land 

for purposes of school equalization, marks the greatest 

influence by the Court upon education in the nineteenth 

century. 

It is in decisions involving personal rights and 

property rights of the individual, with the preponderance 

of such cases falli ng in the period since World War I, 

that the Court has most frequently dealt with questions 

affecting educ ation. 

· Thr oe cases, C6J, L7J, and £:8J which arose 

during t he depression ye ars, if taken together, involve 

matte rs of teachers' tenure, contracts and retirement. 

The conclusion from them is threefold: (l) the mere hold

ing of a teaching position does not establish a contrac

tual obligation, (2) the language and the intent of a 

governing statute will determine whether teachers' rights 

are statutory or contractual, but (3) after teachers' 

services have once been rendered an implied contract 

arises, except in the case of pensions paid retired teach

ers from funds derived exclusively from public sou~es. 

I n considering questions, LfQ7, Lf!l, and Llgl, as 

to whether the use of public funds for the education of 

Indians, and for free textbooks and bus transportation 
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might advance sectarian interests and, thereby, amount 

either to 'an establishment of religion , or to depriving 

citizens of their property without due process of law, the 

Court has given development to the· "ohiid benefit" theory 

in upholding such expenditures of funds . The "child 

benet! t" theory means , in briefest terms , that in the view 

of court, the interest of the state in equal educational 

opportunity fo~ all its children transcends a too liter al 

application of constitutional restraints. In the Everson 

case , 1947, the latest and most significant of the three ,-
the Court, while upholding bus transportation from public 

funds for parochial school children, voiced a broad con

stitutional doctrine of importance to both public and 

sectarian education. This doctri ne was broad enough to 

cover both separation of church and state and separation 

of religion and state . Yet the case is illustrative ot 

what Justice Rutledge described as a great drive to secure 

public funds for the aid and support or religious schools . 

Another great drive , noted by Justice Rutledge, de 

signed to introduce religious instruction into the public 

schools ; appeared for a brief time to have been checked·. 

In the McCollum Case of 1948, the Court for the first time 

invalidated either federal or state action as amounting to 

an establishment of religion . It declared a particular 
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plan for a released time progr m for religious instruction 

in the public schools to be unconstitutional. Later, how

ever, in Zorach v. Clauson, 1952, the Court upheld a plan 

of similar purpose but of slightly different and more 

widely practiced operation, Consequently public schools 

which feel the need to provide such instruction need only 

conform to the practice sanctioned. 

In the famous cases, L!27 and if§(, involving require~ 

menta that school children must salute the flag, despite 

their contrary religious convictions, the Court's latest , 

decision on the matter, a decision rendered in the midst 

of war and of war 's demand for national unity, neverthe

less, reversed its earlier ruling and declared that to re

quire the salute "invades the sphere of intellect and 

spirit which it is the purpose of the First Amendment of 

our Constitution to reserve from all official control." 

Presumably, most teachers, and the present Court at least, 

will strive to maintain that view. 

In turning from religiou questions to those in

volving freedom of .speech, the Court has twice ruled on 

state legislation which subjected teachers to loyalty 

checks and teats. The decision, by a sharply divided 

court in Adler v. Board of Education, 1952 . upheld New 

York's Feinberg Law which requires school authorities 
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(1) to adopt and enforce rules for the removal of teachers 

found fnel1g.ible for loyalty r&asons, .{2) to keep a list 

of banned organizations, and (3) to make membership in 

such organizations prima facie evidence of disloyalty and 

cause for discharge .from employment in the publie schools. 

Later, within the same year, in Wieman v. Updegre.f, the 

Court was unanimously invalidated the form of loyalty oath 

imposed by Oklahoma on teachers and others. BeQause the 

oath in question made no distinction between knowing 

affiliation or innocent affiliation with banned organiza

tions, the court declared that it offended d.ue process of 

law" In neither the Adler Case nor the Wieman Case were 

loyalty oaths per !!. under examination. Judging from the 

decision in the Wieman Case it is clear, however, that the 

present Court do.es not approve of them . 

Rights of teachers, or parents; and of private 

schools in providing childNn with religious or foreign 

language instruction which, in words of the Court, "they 

think important and we cannot say is harmful" , have been 

affirmed in by several decisions, fl.Jl, lY:IJJ, and [Zrg, 
which a,ppea~ to be conclusive~ 

On the other hand, two decisions, Lfl( and ~. have 

deni ed any constitutional right ot male students to attend 

state universities and remain free from the required pro~ 

gr ams in military training~ Similarly, the Court has 
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found that no constitutional rights of a student were vi

olated when he was required to forswear allegiance to a 

Greek letter fraternity as a condition of admission to a 

university, ~g!. These three decisions sustaining state 

legislation also appear conclusive. 

Eight decisions arising from states permitting or 

requiring segregation in their schools have been rendered, 

as shown in Chapter IV. The earliest was handed down in 

1899 and the latest in 1950. In all of these decisions 

the Court has refused to reverse the principle laid down 

in Plessy v. Ferguson , a public carrier ease of 1896, 

that separate but equal facilities satisfy constitutional 

requirements; but beginning with 1938 and the Gaines Case, 

/the fourth of the eight to involve segregation and 

schools, the Court has been inere~singly critical in its 

scrutiny of the record presented to it in order to deter

mine whether equality did, in fact, exist. While; in each 

of five latest cases the decision has been in favor of the 

Negro citizens pressing the matter, educational oppor

tunity, particularly in professional work, has greatly 

increased for Negroes in states practicing segregation, 

but the Court has not ruled upon the question of segrega

tion per se in the schools. It has been shown that nature 

of certain casea still "in the bosom of the Courtrt during 

March 1954 provides reason for anticipating that such 
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ruling will be made . 

The foregoing indicates that the Supreme Court, al

though applying a Constitution which has remained ever 

s ilent upon the matter of education has , nev rtheless, 

exercised notable influence upon both the concept and pat

tern of Ame rican education . This has been accomplished 

t hrough decisions which, either, test school legislation 

against Constitutional provisions , or, test acts of school 

authorities against t he rights of individuals . Thus the 

Court has affected the educational system whi ch ultimately 

bears re.sponsibility for the maintenance of our function.. 

ing social order. 
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APPENDIX A 

CONSTI'fUTION OF THE UNITED STATES 

(Reduced by about three -·fourths 
to include, tor the most part, only 
those portions which have had a 
bearing on the "education cases"} 

PREAMBLE 

We , the people of the United States , in order to form 
a more perfect Union, establish justice,insure domestic 
tranquillity, provide for the common defense, promote the 
general welfare , and secure t .he blessings of liberty to 
ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America . 

ARTICLE I 

Congress 

All legislative powers herein granted shall be vested 
in a Congress of the United States, which shall consist 

of a Senate and House of Representatives. 

POWERS OF CONGRESS (Section 8) 

The Congress shall have power ~mong many other!! 

To lay and collect taxes, duties, imposts, and ex
cises, to pay the debts and provide for the common defense 
and general welfare of the United States; but all duties, 
imposts, and excises shall be uniform throughout the 
United States; 

To regulate commerce with foreign nations, and among
the several States, and with the Indian tribes; 

To promote the progress of science and useful arts, 
by securing for limited times to authors and inventors the 
exclusive right to their respective writings and d1scover
1e ; 
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To constitute tribunals inferior to the Supreme Court; 

To exerc ise exclusive legislation in all cases what
soever, over such district (not exceeding ten miles square) 
as may, by cession of particular States , and the acceptance 
of Congress, become the seat of the government of the 
United States, and to exercise like authority over all 
places purchased by the consent of the legislature of the 
State in whic h the same shall be, for the erection of forts, 
magazines , arsenals, dockyards, and other needful buildings; 
and 

To make all laws which shall be necessary and proper 
for carrying into execution the foregoing powers, and all 
other powers vested by this Constitution in the government 
of the United States, or in any department or officer 
thereof. 

RESTRICTIONS ON CONGRESS (Section 9 ) 

No bill of attainder or ~ £Ost facto law shall be 
passed. 

RESTRICTIONS ON THE STATES (Section 10) 

No state shall ••• pass any bill of attainder, ex ¥ost 
facto law, or law impairing the obligation of contrac s ••• 

ARTICLE II 

The Executive 

The Executive power shall be vested in a President of 
the United States of America. 

He shall have power, by and with the advice and con
sent of the Senate, to make treaties, provided two thirds 
of the Senators present concur; and he shall nominate , and 
by and with the advice and consent of the Senate, shall 
appoint ambassadors, other public ministers and consuls, 
Judges of the Supreme Court and all other officers of the 
Uni ted States, whose appointments are not he rein otherwise 
provided for, and which shall be established by law; but 
the Congress may by 1 w vest the appointment of such in
ferior officers as they think proper in the President 
alone, in the courts of law, or in the heads of departments. 

He shall from time to time give to the Congress i n
formation of the state of the Union, and recommend to their 
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consideration such measures as he shall judge necessary 
and expedient; he may , on extraordinary occasions, con
vene both houses , or either of them; he shall take care 
that the laws be faithfully executed., and shall commis
sion all the officers of the United States . 

ARTICLE III 

The Judiciary 

The judicial power of the United States shall be 
vested in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and estab
lish. The Judges, both of the Supreme and inferior 
courts, shallhold their offices during good behavior, and 
shall, at stated times, receive for their services a 
compensation, which shall not be diminished during their 
continuance in office . 

The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of 
the United States, and treaties made , or which shall be 
made, under their authority; to all eases affecting am
bassadors , other public ministers and consuls; to all 
cases of admiralty and maritime jurisdiction; to contro
versies to which the United States shall be a p rty; to 
controversied between two or more States; between a 
State a nd citizens of another State, between citizens of 
different States; between citizens of the same State 
claiming lands under grants of different States, and be
tween a State, o.r the c1 tizens thereof, and fol~ign 
states, citizens or subjects. 

In all cases affecting ambas s adors, other public 
ministers and consuls, and those in which a State shall be 
a party , the Supreme Court shall h ve original jurisdic• 
tion. In all the other cases before mentioned , the Su• 
preme Court shall have appellate jurisdiction; both as to 
law and facti with some exceptions, and u nder such regu
lations as the Congress shall make . 

ARTICLE IV 

The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several States . 

New States may be admitted by the Congress into this 
Union. 



The United States shall guarantee to every State in 
the Union a republican form of government . 

ARTICLE V 

Amendments 

The Congress, whenever two thirds of both houses shall 
deem it necessary, shall propose amendments to this Con
stitution, or. on the application of the Legislatures of 
two thirds of the several States , shall call a convention 
for proposing amendments , whieh , in either c ase, shall be 
valid to all intents and purposes , as part of this Con
stitution, when ratif i ed by the Legislatures of three 
fourths of the several States , or by conventions in three 
fourths thereof, as the one or the other mode ratifica
tion may be proposed by the Congress. 

ARTICLE VI 

This Constitution, and the laws of the United States 
which shall be made in pursuance t hereof; and all treaties 
made , or which shall be made , under the authority of the 
United States , shall be the supreme law of the land, and 
the judges in every- State shall be bound thereby, anything 
in the Constitution or laws of any State to the contrary 
notwithstanding. 

The Senators and Representatives before mentioned , 
and the members of the several State Legislatures, and 
all executive and judicial officers, both of the United 
States and of the several States , shall be bound by oath 
or affirmation to support this Constitution; but no re
ligious test shall ever be required as a qualification to 
any office or public trust under the United States. 

THE BILL OF RIGHTS 

ARTICLE I 

Congress shall make no law respeeting an establish
ment of religion, or prohibiting the free exercise there• 
of; or abridging the freedom of speech, or of the press ; 
or the right of the people peaceably to assemble, and to 
petition the Government for a redress of grievances . 
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ARTICLE V 

No person shall be held to answer for a capital, or 
other infamous crime, unless on a presentment or indict
ment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service 
in time of war or public danger; nor shall any person be 
subject for the same offense to be twice put in jeopardy 
of life and limb; nor shall be compelled in any criminal 
case to be c. witness against himself, nor be deprived of 
life, liberty• or pr~operty, without due process of law; 
nor shall private property be taken for public use, with
out just compensation. 

SOME OTHER AMENDl\W:NTS 

ARTICLE IX 

The enumeration in the Constitution of certain rights 
shall not be construed to deny or disparage others ~
tained by the people. 

ARTICLE X 

The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are re
served to the States respectively, or to the people. 

ARTICLE XIV 

All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they reside. 
No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United 
States ; nor shall any State deprive any person of life, 
liberty or property without due process of law, nor deny 
to any person within its jurisdiction the equal protection 
of the laws. 
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APPENDIX B 

HOW THE SUPREME COURT FUNCTIONS 

The Justices 

The Constitution and the statutes impose no require
ments as to professional background or other experience 
upon Supreme Court justices, but all those appointed have 
served at one time or another i n aome aspect of the legal 
profession. About half of them occupied judicial posi • 
tions previous,ly. any have had long political or admi-nis 
trative experience . A few , notably Justice Frankfurter 
on the present Court , have had experience as teachers, 
largely at the college and university level. 

The Justices, once confi rmed in appointment , do no t 
have to be partisan. Upon first donning their judicial 
robes they are, in fact , supposed to divest themselves of 
partisanship forever- after. Nonetheless all Pres idents 
f ollowing Washington have probably in every instance 
appointed a man whose judgment would be "right". But, and 
again nonetheless, the tempering of the need for parti 
sanship after appointment has conduced to a kind of i m
partiality of judgment that has led some observers to 
declare democracy too much slowed. Other observers note 
that democracy has survived greater hazards than the most 
obdurate of conaervetive attitudes upon the Court. 

Procedure in the Supreme Cour~ 

The Supreme Court deals largely with cases taken on 
appeal from lower courts. Counsel for eacn party present 
briefs prior to oral argument. Currently, (1954> oral 
argument is usually limited to one hour for each side. No 
witnesses appear, all questioning being of counsel b y the 
justices. The Supreme Court Rules also prescribe the 
contents of briefs within relatively fixed forms. 

Following the argument the justices enter "corl...fer• 
ence" and discuss the case. The Chief Justice ' s opinion 
i s stated first; thence , moving downward in order of 
seniority each justice states his opinion in turn, after 
which they all vote, but revers ing the previous order 
so that the Chief Justice becomes the last. If the Court 
is "divided" and the Chief Justice finds himself with the 
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minority, the responsibility for writ~ng , or of assigning 
the wri ting , of the Court's opinion t hereby devolves upon 
t he senior associate justice rema ining with the majority. 
The opinion of the ma jority is called t he " majority 
opinion" or the "opinion of t he Court". Any justice 
agreeing with the ma~ority opinion, but whose reasons 
d i ffer, may write a concurring opinion". Any justice 
disagreeing with the majority mal record his judgment and 
reasons in a ndissenting opinion • 

Jurisdiction 

The Supreme Court enjoys both ori ginal and appellate 
jurisdi ction by virtue of both the Constitution and Con
gressional acts. 

Original 

Article I I I of the Constitution confers upon the 
Supreme Court certain power, as a court of first instance, 
extending among others to "those in which a State shall be 
a party ••• " 

Appellate 

This power is likewise conferred by Article III, 
wherein the appellate jurisdiction of the Supreme Court is 
in accordance "with such exceptions and under such regu
lations as t he Congre s s shall make." This, in effect, 
brings within t he pu rview of t he Supreme Court certain 
cases that have been or are being decided in lower courts 
as prescribed by t he "Judicial Code" emanating from Con

. gress. 

The Judicial Code and Provisions for Review 

Included within t he United States Gode, a compilation 
of general and "permanent" Federal l aws in force on Janu
are 3, 1941, is a part (Title 28 ) called t he "Judicial 
Code and the Judiciary". This l a tter is a. codification of 
statutes governing the Federal judicial system on J anuaey
1, 1912. It, and t he larger codification embracing it 
has, of course, been much revised and amended. This 
Judicial Code establishes the appellate jurisdiction of 
the Supreme Court. 

Under it cases may be directed to the Supreme Court 
f n three ways: by appeal, by certificate, and by writ of 
certiorari. 
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A2peal as a term pertaining to cases reaching the 
Supreme Court is more technical than in the usage con
nected with courts in general 4 Here it describes a mat 
ter of entire right and involves only the desire of one 
side in a contest . The Court exercises no discretionary 
power over entertaining the ease . 

Certificate differs from appeal in that the lower 
Court , and neither party to a contest , controls the pro• 
gression to the Supreme Court . The lower court "certi
f'ies" for decision by the higher court certain questions 
of law pertinent to a case before the lower court. 

rit of Certiorari like certificate, but unlike ap 
peal , Is entirely subject to court control, but in this 
instance the control is by the higher court . The initi
ative, however , lies with the side of a suit adve rsely 
affected by a lower court 's decision and which wishes to 
petition the higher court for a writ of certi o~ari , ln 
order "to be informed more fully" . If the higher court 
decides to grant the petit ion , it issues the writ to the 
lower court , which is then required to forward the record 
of the case . 

Courts Subject to the Supreme Court's Appellate Jurisdictlcn 

Cases may reach the Supr eme Court through: Those 
Federal Courts ("constitutional courts") established 
under Article III of the Constitution; certain other Fed
eral Courts (nleg1slat1ve courts") created by Congression
al action in accordance with powers derived from Article 
I ; and !'rom certain state courts . 

Constitutional Courts involved ln this study include 
Federal District Courts and the Court of Appeals . 

The Federal Dist r ict Courts . The Judicial Code 
af'fords direct appeal from these courts to the 
Supreme Court in limited types of cases. Pertinent 
here are the following : suits involving the 
constitutionality of an act of Congress; suits to 
enjoin enforcement of orders of the Interstate Com
merce Commission; and suits to enjoin enforcement 
of state statutes or the ordezss of state administra
tive boards . 

The Court of Appeals . This court may review 
all cases in contes ts not specified to proceed 
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directly from the Federal District Court to the Su
p~eme Court. It may , u pon entertaining a case, 
certify questions to the Supreme Court, or the Su
preme Court may issue a writ of Certiorari to it 
upon approving a petition to that effect from the 
party adversely affected by a decision of the cir
cuit court. In addi tion, i n all eases where the 
Ci rcuit Court of Appeals decides in favor of the 
party insisting that a state statute is allegedly 
repugnant to the Constitution, or to the laws and 

, treati$S made under it, an appeal to the Supreme 
Court may be made by the side of the contest relying 

- upon the state statute. 

Legislative Courts involved in thi s study include the 
Customs Courts and the Courts of the District of Columbia. 

Court s of the District of Columbia. {Until
19.33 these were· regarded as legislative courts , but 
io that year the Supreme Court of t he Uni ted States 
appears to have changed these courts to t he classi
fic ation of constitutiona l courts.) ( Se n. Doc . 170 1 

pp . 536-37) 

State Courts . The Judicial Code empowers the Supreme 
Court to revie , upo n appe al, the decision of the highest 
state court possessing jurisdiction over the contest. 
This will not always be the state supreme c ourt, even in 
those states where the state supreme court is t he "high
est" court . Decisions of state courts which t he Supreme 
Court will t ake on appeal are thos& in which: t t he validi• 
ty of ~ t r eaty or statute of the United States is at 
issue and was not sustaine d by t he decision; or t he ques 
tion as to hether a state statute is repugnant to the 
Constitution, or to the treaties and l a ws made under it , 
was decided in the affirmative. The Supreme Court of the 
United States may exerc i se its prerogative of i ssuing a 
writ of certiorari in cases involving the fore go ing , and 
it may also issue such writs where any right , title or 
priviloge under the Constitution, treaties or federal 
statutes was the issue of ·a petition by e i ther party to 
a suit. 
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FIGURE 3 

HOW THE SUPREME COURT TAKES 
CASES FROM LOWER. COURTS 

(\954) 

SUPREME COURT 
OF THE 

UNlTED STATES 

HOLDl NGS OF LOWER COURTS 

APPEAL 
A matter of 
entTI-"e v-iqhf; 
involvthq o\'\ly
the des,y-e of 
he .sidQ. in 6 

contest. 

CERTIFICATE 
'Prd~~essioh 

COV\i. ~oUed by
ne\ thev side.)
but by lowe¥
couv,t whlch.L~y
tevtCfy" qvQS"'"'o~s
of' ldw. 

CE-~T\O~A~l 

lnitidt\ve by
the side ctd
ve..-.se\y offected 
b~ow. Acceph::aV\ce 
t wl\\ of Sopt-ef\\e.
couYt • _ __, 



FlGURE 4 
383 

~lOW CASES MAY MOVE TOWARD 
THE SUPREME COURT 

411' .. -- -- --- - -- --- -

I 
~ 

E'QUAl t~ ,.\\ 
JUSTICE. -~ UNOE~ .:)-Q 

LAW \.. w 

~~:=:~~ 
~ '[!) -D 

THE SUPREME COURT OF THE U.S, 

....I 
4:' 
Z I 
0 J- ~1-- .........., 
:J \ 
f- I -
ti I
Z I 

0 I
0 

I
I 

. I 

\ 
. ' \ ,...__

LEGISLAT\VE 
COURTS 




