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In its training program for graduate students, the Wate r
Resources Research Institute supplements formal course wor k
in established disciplines with seminars designed to broade n
the background of the student and create an awareness of th e
many interrelated, and often conflicting, facets of wate r
resources .

Since final decisions in water resources development ar e
as dependent upon socio-economic factors and politica l
considerations as they are upon technical excellence in planning ,
and students are unlikely to recognize this from normal cours e
work, a seminar series was offered during Spring Quarter 196 5
in which various aspects of water law, politics, and economic s
were explored. This publication contains the proceedings o f
that seminar series .

The presentations were designed to acquaint the participan t
with the complexities of our political, economic, and socia l
structures as they affect water resources planning and develop-
ment; and to highlight those features that currently act as a
deterrent to reaching the most desirable use and control of ou r
water resources . Guest lecturers were drawn from the rank s
of economists, engineers, lawyers, and political scientists .
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Presented March 31, 1965, by FRED MERRYFIELD, Professor o f
Sanitary Engineering, Oregon State University, Corvallis, Orego n
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I t is with considerable misgiving that I accepted the privilege of speakin g
first in this series of talks to be given in the spring term seminar .

In no way does this acceptance indicate that I am qualified sinc e
my background in the field of water resources has been, for the mos t
part, confined to the engineering area . On the other hand it may be that
intimacy with this particular area might function as a force to make u s
examine the numerous other facets .

Man, for the sake of simplification, has divided his inquiries o f
the whole pattern of nature and man into what appear to be definit e
channels of knowledge such as mathematics, physics, law, economics ,
sociology, engineering, etc . This categorical search has resulted i n
the development also of specialists who, with their consequent capsule s
of knowledge, often make their investigations, decisions, designs an d
actions with little regard for the interests and findings of the othe r
specialists . The specialist groups have further tended to ignor e
communicating satisfactorily with the general population .

There are so many interrelationships involved in the field o f
water resources development that it is patent that the allotted time is to o
short to discuss all phases in an adequate manner and I repeat, I lack
the ability to say unequivocally yes or no to the parent question raised by
Mr . Karr . I do hope, however, to raise questions to which there may
appear to be some indication of progress to date . I will therefore content
myself with a modest approach and hope that the following speakers wil l
give us their thoughts which will cast light on these numerous problems .
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WATER RESOURCE DEVELOPMEN T

Many of us, when examining the knowledge of a new field, ar e
inclined to discuss the contributions of the past, while the traditionalist s
among us accept only the past as true . We are all indebted to our forbear s
for their contributions, but we need to examine the progress, method s
and present status in order to define the solution to present problems an d
to forecast future action . Further, we must deal with a comprehensibl e
picture. In our case we can conveniently deal with Oregon, the Pacifi c
Northwest and the West .

There are two distinct geographical sections, semiarid an d
moisture . In some places the areas are practically arid. From the
semiarid and arid many of the early problems arose caused by the
deficiency of adequate water for agriculture and mining . Land and gold
was available, but water was needed to make the land fertile and to min e
the gold .

The acknowledged law of the East was inadequate for the circum -
stances under which the pioneer had to operate and soon the question o f
the ownership of water became a matter for the courts and the law . The
laws of beneficial use, first in time first in right, were introduced an d
later the licensing for beneficial use was adopted with individua l
modifications in the several states .

The ever expanding trek of people to the West created greate r
demands on the use of water for the expanding cities, for powe r
production, for industry, for an expanding irrigation and a recognitio n
for fish passage and recreation. Storage for flood control, power ,
irrigation and navigation barely kept pace with the demands of the
early twentieth century . New lands were brought into use, forests wer e
cut, agricultural products canned and frozen, paper making was expand-
ed and new industries appeared .

With all of this, new laws, many of a prohibitory nature, wer e
enacted and many agencies, both state and federal, were created t o
implement these laws . Water was transferred by Act or Compact fro m
one drainage basin to another and the water hungry areas reached ou t
for the excess water of neighbors .

Meanwhile agencies for the gathering of fundamental data of
surface streams and underground flow received some, but inadequate ,
legal and financial support.

Conservation groups were created many years ago to comba t
the inroads of orderly and sporadic developments . Some natural
recreational areas were destroyed while others were created .
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The impact of the automobile, highways, population explosion ,
leisure time and greater wealth, increased the demands for the use o f
water, increased the pollutional loads on our rivers, increased th e
demand for more and better recreational areas . At the same time
recognition of the need for better control of our water resources was
increasing . It was soon realized that the multiple purposes o f
storage and dams could be in conflict . The faculties of educationa l
institutions had maintained strong interest in water use and conservation ,
but research in general was poorly underwritten .

Strong federal interest in the field of pollution, backed wit h
relatively handsome funding, sparked much fundamental interest i n
education and research . Today through the newspapers, radio and
television, much has and is being written, seen and said . This seminar
is evidence of federal interest .

CONCLUSION

None of this happened overnight . Slowly, but most surely, has
the subject of water resources development been brought through law ,
economy, politics, science and engineering to the attention of th e
citizens . In fact, the subject is of as much interest as the mor e
glamorous nuclear, electronics, computer and space developments .

A development of equal value is the breaking of the isolatio n
which has existed so long between engineers, biologists, economists ,
lawyers, and other in this field .

Before we begin to raise our hopes for the future too high, we
must recognize some salient facts . The physical sciences have progresse d
very rapidly, the biological sciences less rapidly and the science s
concerned with human behavior much less rapidly .

Law, an expression of human control, is often modified, but
rarely really changed. The multiplicity of agencies, federal, stat e
and local, which control or use water, is a sign of confusion, wast e
and conflict .

Our nongovernmental social institutions, technical societies ,
conservation societies of special interests, educational groups an d
groups interested in civic responsibility are more aware today than
ever of the need for more orderly water resource development an d
elimination of waste,duplication and indifference .

There apparently is no short cut to wisdom except throug h
experience. Our social institutions, while hindering at times, hav e
aided in development of our water resources and presented us with a
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Presented April 7, 1965, by CHAPIN D . CLARK, Associate Professor o f
Law, School of Law, University of Oregon, Eugene, Oregon.

dwc edowj~lex Warm 404

a nd 2f/atvi?lae &deom4

This presentation is a summary, primarily historical, of that portion o f
water law which concerns the acquisition and regulation of private right s

to the use of surface water . The law's development is a particularly
facinating story in the arid western United States where water rights wer e
crucial to the livelihood and very existence of miners, farmers, an d
cattlemen. Squatters' rights and six-gun law eventually gave way t o
property rights based on recognized legal principles . But these principle s
of the common law, referred to as the riparian doctrine, had developed in
water-abundant England and the eastern United States . This doctrine ,
based on a concept of reasonableness, was adequate under the circum-
stances of water abundance, even though it was somewhat loose an d
indefinite in its application to the solution of individual disputes .

The riparian doctrine was scarcely adequate, however, to fill th e
need for certainty of rights in the water-short West . Thus, much of the
early story of western water law development concerns the modification
or outright rejection of established riparian principles . In short, the law
changed, and continues to change, in response to the physical environment
and the growth of man's institutions in that environment .

THE RIPARIAN DOCTRINE

Background

The riparian doctrine was established in the eastern states and i n
England during the first half of the 19th century . Justice Story and
Chancellor Kent, important early American jurists, borrowed from the
Civil Law in the formulation of this doctrine . It was firmly entrenched i n
England by 1849 in the case of Wood v . Wand .
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The riparian doctrine is a body of principles which govern privat e
rights to the acquisition, use, and enjoyment of' water . It should b e
observed that this doctrine developed:

a. in geographical areas where water is plentiful for human needs .

b. at a time when the uses to which man put water were limited t o
transportation and domestic consumption. Virtually unknown at that time
were irrigation, mining, and industrial uses, and hydroelectric powe r
plants were as yet not even a dream.

c. by courts on a case by case basis as a part of the common law
of property in the solution of specific disputes between private litigants .
That is, water law was gradually formulated by judges to resolve existin g
problems, not by legislatures which planned ahead in a comprehensiv e
scheme which anticipated water use conflicts and stated the law as a
judgment of how and by what principles these conflicts should be resolved .

Characteristics of the Riparian Doctrin e

Two basic theories of the riparian doctrine may be identified ,
although the court opinions, even in one state, may confuse or overlap
the two theories .

a. Continuous Flow Theor y

Each owner of land has the right to have the streams or lakes whic h
border or are upon his land remain substantially in their natural state ,
free from any unreasonable diminution in quantity or quality . Each
riparian may use the water so long as he uses it only on riparian lands an d
such use does not sensibly affect the water remaining for lower riparians .
The rights of all riparians are equal . Because the emphasis is on th e
right to the continued flow of the stream in its natural state, a lowe r
riparian need not even show actual damage in order to enjoin an uppe r
riparian whose use sensibly affects the quantity or quality of the stream
water.

b. Reasonable Use Theory

Each landowner may put the water to beneficial use on riparian lan d
so long as the use does not interfere with the reasonable use of othe r
riparians . The emphasis is on the effect the use has on other riparians ,
not on the effect the use has on the stream . Thus, a lower riparian ha s
no action for money or an injunction unless he can show unreasonable us e
by the upper riparian and damage to himself. The rights of all riparian s
are equal and reasonableness is a question of fact in each case .
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Illustration of the Riparian Doctrine

As a hypothetical case, assume that A has operated a gristmill on
Clear Creek for forty years . He uses the flow for power purposes and fo r
stock watering . The growing city of Metro above A on Clear Creek ha s
gradually increased the diversion of Clear Creek to supply its inhabitants
with water to the point that in dry seasons Clear Creek is too low to powe r
A's gristmill . A sues Metro for money damages .

The principles of the riparian doctrine which would be applied t o
decide A's case are :

a. A is a riparian because his land abuts Clear Creek. His wate r
right is part and parcel of his land . He does not own the corpus of th e
water . His right is a usufruct, the right to the continued flow of Clea r
Creek subject to reasonable use by others .

b. A's usufruct does not depend on the time he acquired the mill .
His use of the creek for forty years is irrelevant .

c. A's usufruct is not to any definite quantity of water . His right
does not depend on use and is not lost by non-use .

d. A's and Metro's rights are equal . This does not mean that eac h
is entitled to one-half of the creek, but rather that their rights are equal .

e. Reasonableness is the measure of A's and Metro's right to th e
use of Clear Creek. (We are not concerned with Metro's right to condemn
A's usufruct, which would require Metro to compensate A. Here Metro i s
resisting any payment to A. )

f. Metro may be selling water to persons who are not riparians o r
who are out of the watershed of Clear Creek. In some states this may b e
unreasonable per se as to A, a lower riparian .

g. Natural uses are preferred by the riparian doctrine. Thus, A' s
watering of his stock as a "natural" use may be preferred over commercia l
users of the municipal water supply . Or domestic consumption by Metr o
inhabitants may be preferred over A's use of Clear Creek to power hi s
gristmill .

h. A's theory is that Metro has unreasonably interfered with hi s
usufruct (property right) and should respond in damages . Thus, the court
in applying the riparian doctrine must decide what is "reasonable" unde r
the circumstances, what is the watershed, what are "natural" uses which
are preferred, and, perhaps, who are non-riparian users .
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Observations about the Riparian Doctrine

Although a detailed critical analysis is beyond the scope of thi s
introductory lecture, the following observations may be made about th e
riparian doctrine :

a . Indefinitenes s

The usufruct depends ultimately upon what is reasonable in relation
to neighboring uses of water . What is reasonable as to one neighbor ma y
not be reasonable in relation to another neighbor . In addition to struggling
for a determination of reasonableness, the court may have to decide (1 )
what land is riparian to the stream (for example, what if land is subdivide d
and then reacquired in block ownership), (2) what is the watershed of th e
stream in litigation, (3) what damages, if any, must the plaintiff prove i n
order to enjoin the defendant's particular use of the stream, (4) should th e
court enjoin the defendant's particular use or merely award damages to
the plaintiff (for example, what if the defendant's use is economicall y
important to the community, such as a meat packing plant or a pulp mill) .

b. Litigation

The riparian doctrine is essentially a two-party doctrine since th e
court's decree binds only those who are parties to the litigation . However ,
because all riparians have rights in common in the watercourse, to b e
really effective a decree must adjust all water rights in relation to eac h
other . One of the recurring problems in water law is how to adjudicat e
all asserted water rights on one watercourse in one proceeding .

c. Protection of Investment s

Because a riparian has no right to a fixed quantity of water an d
because priority in time fixes no vested right over subsequent users, i t
may be argued that the riparian doctrine discourages substantial busines s
investments in enterprises which depend upon a continuing supply of
water . That is, a legal right to a certain supply of water does not accru e
to a riparian simply because he uses and needs this water in his estab-
lished business enterprise .

d. Waste

The riparian doctrine may result in the waste of a given wate r
supply . This is especially true in those cases where in order to preven t
the running of the statute of limitations a lower riparian who uses no
water has sought to enjoin an upper riparian's beneficial use of wate r
which might otherwise ripen into a prescriptive right .
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e . Discrimination

Even though a certain use may be highly desirable, it may be dis-
criminated against by the application of the riparian doctrine if the use i s
denominated "non-natural" or is by a non-riparian . However, some of the
more artificial rules of the riparian doctrine have been modified in many
states to meet changing needs . For example, "reasonable" uses may now
include irrigation and industrial uses, non-riparians with access to the
water may be treated the same as riparians, and an essential element o f
a riparian's cause of action may be proof of actual damages .

Extent of the Riparian Doctrine

Most of the 31 states in the eastern one-half of the United State s
still adhere to the riparian doctrine . Until recently, water supplies have
been adequate in the eastern United States, and no major regulation of use
or change of legal principles has been necessary . Much study and
research is underway currently, however, to determine the need of ne w
legislation and interstate compacts in the eastern states . The sever e
drought in New York and other eastern states has dramatized this need in
recent months . At least five traditionally riparian states (Maryland ,
Minnesota, Mississippi, Iowa, and Florida) have in fairly recent year s
enacted comprehensive water use legislation which in four of these state s
is patterned after the appropriation acts of the western states . More
eastern states can be expected to follow suit in the future with legislation
which increasingly regulates private rights to the use of water, perhap s
establishes a permit system, and vests considerable control over water -
courses in a state administrative agency .

DEVELOPMENT OF WATER LAW
IN THE WESTERN UNITED STATE S

California Doctrin e

The discovery of gold in California in 1848 resulted in a mas s
migration of would-be miners . It is estimated that 100, 000 persons
arrived in California in the summer of 1849 to seek their fortunes . The
miners engaged in placer mining which required the diversion of wate r
into ditches and sluiceways . There was virtually no law and no authorit y
in the early mining camps . Mining districts were soon formed by miners ,
and rules were established and enforced by self-help . These rule s
recognized the right of miners to appropriate stream water on a "firs t
come" basis . Thus the riparian doctrine was rejected out of necessity
by the California miners because :
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a. water was in short supply, especially in the dry summer months .

b. many mines to which sluiceways were run were located on non -
riparian lands.

c. many miners were actually quasi-trespassers on the federa l
domain and had no status as "riparian owners" of the land .

d. the miners demanded protection of the labor and capital expende d
in developing mining operations by insisting on a definite priority system
of water rights .

The result was that the custom of miners'gave birth to the appropri-
ation system of water rights when custom became law through the sanctio n
of court decisions . The first in point of time to put the water to a~benefi-
cial use, without limitation of the place of use to riparian, land, came to be
recognized , as the first in right, and the right thus protected was exclusiv e
insofar as the quantity of water, put to a beneficial use was concerned. The
courts soon recognized that valid appropriations for purposes other tha n
mining (e . g. , for irrigation or power) could be made.

The principles established during this mining period have bee n
summarized as follows by former Chief Justice 'Lucien Shaw of th e
California Supreme Court in "The Development of the Law of Waters i n
the West, " 10 Calif. L. Rev. 443, 451 :

The waters of these streams on the public lands of th e
United States were all subject to appropriation at'any time b y ,
any person who proposed to devote ,the water so taken to a
beneficial use . The making of a diversion with such inten t
and for such purpose would vest in the diverter, at once, th e
right to use the water. No, length of time of such use wa s
essential to the acquisition of the right . The water wa s
treated as property having no owner . The rights of the
United States as riparian owner of the abutting lands'were
completely ignored. With respect to contending appropri-
ators of water from the same stream, he who was first i n
time was considered superior in right. Such right vested by
relation as of the time when the appropriator began the actua l
work of constructing his diversion works and ditch for tha t
purpose, provided the work was done in such a manner as t o
be visible and to manifest to others his intent and purpose to
prosecute the work to completion, and provided further, tha t
he did so and actually took and used the water . The Tight so
obtained was a right to only so much of the water as wa s
beneficially used . The owner of such right was entitled a t
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any time to change the place of diversion or the place of use ,
if the rights of others were not impaired thereby .

What kind of "title" to the water could the miners on the publi c
domain expect to acquire? The law could have taken various directions .
For example, the federal government could have followed the law of Spai n
and Mexico, and in parting with title to the surface, retained the minera l
and water rights . However, Congress enacted a law in 1866, expecially
upon demand of western congressmen, recognizing the possession of th e
miners as lawful and sanctioning the claims to water rights in the streams
of the public lands . Section 9 of the Mining Law of 1866 (now codified a t
30 U .S .C . ® 51) provides :

Whenever by priority of possession, rights to the use of
water for mining, agriculture, manufacturing, or other pur-
poses have vested and accrued, and the same are recognize d
and acknowledged by the local customs, laws and decisions o f
courts, the possessors and owners of such vested rights shal l
be maintained and protected in the same .

By a supplementary act of 1870 it was provided that all homestead s
and all patents granted for public lands should be subject to rights then or
thereafter acquired as specified in the act of 1866 .

The purpose of these two acts (part of the mining laws) was to settl e
controversies between government officials and trespassing miners o n
public domain, and not to establish a system of water law for the wester n
half of the United States . Nevertheless, these federal statutes have (1 )
served as the legal basis for the appropriation system in the wester n
states, (2) have been construed as a recognition by Congress of stat e
water law, and (3) have strengthened the contention of the several state s
that Congress thereby granted an ownership interest in the water of non -
navigable streams to the states (this latter contention remains unsettle d
after the Pelton Dam case, discussed later) .

An even stronger enunciation of the appropriation doctrine occurred
in the Desert Land Act of 1877 (codified at 43 U .S . C . 8321) . This law wa s
passed for the purpose of reclaiming arid land and encouraging the settle-
ment of the west. It is estimated that 10 million acres were settled unde r
this act. It provided for the sale of 640 acre tracts (later 320) at $1 .25 pe r
acre to any person who would irrigate the land within three years of entry .
The act provided:

The right to the use of water by the person so conducting
the same, on or to any tract of desert land of 640 acres, shal l
depend upon bona fide appropriation . . . and all surplus wate r
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over and above such actual appropriation and use, togethe r
with the water of all lakes, rivers and other sources of wate r
supply upon the public lands and not navigable, shall remai n
and be held free for the appropriation and use of the publi c
for irrigation, mining and manufacturing purposes subject
to existing rights .

Thus far, water law related almost entirely to the use of water take n
from streams on the public domain for mining purposes. The scene shifte d
in the 1870's to the agricultural valleys in California . Henry Miller, the
cattle king of the San Joaquin Valley, claimed as a lower riparian the use
of the overflow waters of the Kings River to irrigate his alfalfa and wild ha y
crops . The upper riparians claimed as appropriators and many person s
thought that riparian rights were not important . However, by act of Apri l
13, 1850, the California legislature had declared "that the common law o f
England, so far as it was in harmony with the state and federal constitutions ,
should be the rule of decision in the state . " And the riparian doctrine wa s
part of the common law. Finally in 1886 the California Supreme Cour t
decided in the great case of Lux v . Haggin, 69 Cal . 263, 4 Pac . 919 ,
10 Pac . 674, that riparian rights existed in California .

The distinguishing features of the "California doctrine" as set fort h
in this case may be summarized:

a. Beginning in 1850 all rights to the unappropriated waters of non-
navigable streams on the public lands were recognized as being in the
federal government .

b. When the federal government thereafter issued a patent to ripar-
ian lands, the water rights, which the government owned as a result o f
ownership of that particular land, passed to the patentee along with th e
land.

c. When a beneficial use of water was made by diversion on publi c
lands in California, the appropriator acquired from the federal governmen t
an appropriation water right by virtue of a grant or confirmation under the
federal acts of 1866, 1870 and 1877 .

d. Despite the fact that both types of water rights were thus said in
California to come originally from the federal government, this neverthe-
less was the result of a State system of water law which rested upon State
statutes and court decisions as recognized by Congress in the three act s
of 1866, 1870 and 1877 .

The result of this theoretical justification of western water law i s

12



that "California doctrine" states recognize both riparian and appropriation
rights . These states (California, North Dakota, South Dakota, Nebraska ,
Kansas, Oklahoma, Texas, Oregon and Washington) interpreted the federa l
acts as granting the right to appropriate water on the public domain . lithe
right to appropriate exists as a privilege created by grant, one obviously
can acquire water rights either by appropriation or by purchase o f
riparian land .

In general the riparian right in California was (1) coordinate with the
rights of other riparian owners, (2) subordinate to appropriative right s
previously acquired on public land (where riparian patent after 1866), an d
(3) paramount to appropriation rights subsequently acquired . However ,
riparian patents made before the act of 1866 carried water rights para-
mount to all appropriation rights, whenever acquired, and all riparia n
rights were paramount to appropriations acquired on private land.

The union of riparian and appropriative rights in California, like a n
unhappy marriage, led to many squabbles and complex problems .
California water law has undergone many refinements in recent years and
no attempt is made to discuss them here except to mention the importan t
constitutional amendment of 1928 which limited riparian rights to suc h
water as shall be reasonably required for the beneficial use to be served .

It should be emphasized that there is today no precise similarit y
between the water law systems of the various "California doctrine" state s
except for the fact that all recognize to some extent both riparian an d
appropriation rights . To say that a certain western state is a "Californi a
doctrine" state says little about its present water law because it does not
explain how the riparian and appropriation rights have been amalgamate d
over the years by subsequent statutes and court decisions . In general ,
most "California doctrine" states have found it necessary to restric t
common law riparian rights and have leaned toward the appropriatio n
system.

Colorado Doctrine

While it is usually recognized that the appropriation system had it s
beginnings in this country in the mining camps of California, it was the
Supreme Court of Colorado which first set forth a thorough theoretica l
justification for the appropriation doctrine . The case was Coffin v. Left
Hand Ditch Company, 6 Colo. 443, (1882), a landmark in western wate r
law. The dispute was between a lower riparian on the St . Vrain Rive r
and an upper appropriator who diverted part of the river into anothe r
watershed for irrigation purposes .

The court's opinion is worth quoting at length:
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It is contended by counsel for appellants that the commo n
law principles of riparian proprietorship prevailed in Colorad o
until 1876, and that the doctrine of priority of right to water b y
priority of appropriation thereof was first recognized an d
adopted in the constitution. But we think the latter doctrine
has existed from the date of the earliest appropriations o f
water within the boundaries of the state . The climate is dry ,
and the soil, when moistened only by the usual rainfall, i s
arid and unproductive ; except in a few favored sections, arti-
ficial irrigation for agriculture is an absolute necessity .
Water in the various streams thus acquires a value unknown i n
moister climates . Instead of being a mere incident to the soil ,
it rises, when appropriated, to the dignity of a distinct usufruc-
tuary estate, or right of property. It has always been the polic y
of the national, as well as the territorial and state governments ,
to encourage the diversion and use of water in this country fo r
agriculture ; and vast expenditures of time and money have bee n
made in reclaiming and fertilizing by irrigation portions of our
unproductive territory. Houses have been built, and permanent
improvements made ; the soil has been cultivated, and thousand s
of acres have been rendered immensely valuable, with the
understanding that appropriations of water would be protected .
Deny the doctrine of priority or superiority of right by priorit y
of appropriation, and a great part of the value of all thi s
property is at once destroyed .

The right to water in this country, by priority of appropri-
ation thereof, we think it is, and•has always been, the duty of
the national and state governments to protect . The right itself ,
and the obligation to protect it, existed prior to legislation o n
the subject of irrigation. It is entitled to protection as well afte r
patent to a third party of the land over which the natural strea m
flows, as when such land is a part of the public domain ; and it i s
immaterial whether or not it be mentioned in the patent an d
expressly excluded from the grant.

The act of congress protecting in patents such right in water
appropriated, when recognized by local customs and laws, "wa s
rather a voluntary recognition of a pre-existing right of posses-
sion, constituting a valid claim to its continued use, than th e
establishment of a new one ." Broder v . Notoma W . & M . Co . ,
11 Otto, 274 .

We conclude, then, that the common law doctrine giving th e
riparian owner a right to the flow of water in its natural channe l
upon and over his lands, even though he makes no beneficial us e
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thereof, is inapplicable to Colorado . Imperative necessity ,
unknown to the countries which gave it birth, compels th e
recognition of another doctrine in conflict therewith . And
we hold that, in the absence of express statutes to the con-
trary, the first appropriator of water from a natural stream
for a beneficial purpose has, with the qualifications containe d
in the constitution, a prior right thereto, to the extent o f
such appropriation .

Those states which followed the Coffin case rationale are referre d
to as "Colorado doctrine" states (Arizona, Idaho, Montana, Nevada, Ne w
Mexico, Utah and Wyoming) . In short, they rejected riparian right s
completely, and recognize only priority of use as the basis for acquiring
a water right.

The characteristic features of the "Colorado doctrine" as stated in
the Coffin case may be summarized as follows :

a. Because of limited rainfall and arid conditions of the soil, th e
common law riparian doctrine was unsuitable and was never applicabl e
in Colorado.

b. As a consequence, ownership of so-called riparian lands whethe r
by individuals or a government carried with such ownership no wate r
rights .

c. The only way in which a water right may be acquired in Colorad o
is by appropriation (application of the water to a beneficial use) . Existing
appropriations may be transferred by purchase, inheritance, condemnatio n
or prescription.

d. A water right comes into existence as a property interest onl y
by appropriation. This right is acquired pursuant to state law .

e. Because the federal government never owned any water rights
in Colorado merely by virtue of being owner of public lands in that state ,
it had no "title" to water rights that it could grant to the State or to
individual appropriators on public land. Even a grantee of the United
States can have no riparian rights, which never existed in Colorado .

f. The acts of congress of 1866, 1870 and 1877 merely constitute d
gratuitous recognition of-appropriation rights that had been acquired unde r
state law.

Characteristics of Appropriation Doctrine

All 17 western states recognize, at least under certain circumstances ,
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the acquisition of water rights by appropriation . Speaking in general
terms, the following characteristics of the appropriation doctrine ma y
be identified:

a. Priority of appropriation gives superiority of right . This may
be expressed "first in time, first in right ." Thus, in sharp contrast t o
riparian rights, the rights of appropriators are not equal .

b. To qualify as an appropriator one must actually put the water t o
a beneficial use . In the sonorous language of the Reclamation Act of 190 2
"the basis, the limit and the measure of the water right of the prio r
appropriator is the beneficial use to which he puts water ." Thus, again
in contrast to the riparian doctrine, the appropriator has a right to a
specific quantity of water in accordance with his priority rating, i f
nature supplies the resource .

c. Appropriator may use the water on riparian and non-riparia n
lands alike, without distinction .

d. One need not own any land at all to be an appropriator . Thus ,
in sharp distinction to the riparian system, the usufruct is not part an d
parcel of the ownership of land. As a practical matter, of course, a
water appropriation often coincides with the ownership of land (fo r
example, land which is irrigated) to which the appropriation may b e
appurtenant under state law .

e. The appropriation doctrine makes no distinction betwee n
"natural" and "artificial" uses . Some states do, however, specif y
preferences in times of shortage, for example, for domestic over
agricultural uses, and agricultural over manufacturing uses .

Elements of an Appropriative Right

Although the details of the law of appropriation vary from state t o
state in the western United States, certain basic elements involved in a n
appropriative right may be identified :

a. The quantity of water appropriated and applied to a beneficia l
use .

b. The time, period or season when the right to the use exists .
One may be entitled to divert a given quantity continuously throughout th e
year or during a portion of the year, or at intervals .

c. The place on the watercourse where the right of diversio n
attaches . The rule is sometimes stated that to constitute a vali d
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appropriation there must be an actual diversion of the water from th e
natural source of supply . However, some court decisions have uphel d
appropriations without the necessity of mechanical diversion, such a s
irrigation by natural stream overflow or stock watering directly fro m
a stream .

d. The nature or purpose of the use, such as power or irrigation .

e. The place where the right of use may be exercised, for example ,
location of irrigated land or site of a power plant. Most states permit a
change in the place of use (or a change in the use itself, or a change i n
diversion point) without loss of priority so long as existing water right s
are not prejudiced thereby .

f. The priority date of the appropriation . Perhaps the essence of
the doctrine of prior appropriation is the exclusive right to divert wate r
from a watercourse at a time when the water supply available is not
sufficient for the needs of all those holding rights to its use . The
exclusive right depends upon the date of the appropriation, the first in
time being the first in right. As the volume of water drops, the diversio n
gates of the appropriators are closed, if legal theory is adhered to, in th e
reverse order of their priorities . It is important to recognize that th e
priority does not depend upon the location of one's point of diversion .
The first appropriator may be at the headwaters of the stream or it s
mouth or any-where in between, and later appropriators are junio r
regardless of whether their points of diversion are upstream or down -
stream from the senior appropriator .

Administrative Aspects of the Appropriation Doctrine

The early appropriation statutes were brief and provided for th e
posting of a notice at the point of diversion, and for filing a copy of th e
notice in the county records . What the statutes did was to give legislativ e
sanction to methods of appropriation already developed by custom and t o
provide a crude procedure of public notice and record-keeping of asserte d
appropriations .

Today administrative procedures governing the acquisition ,
determination, transfer, and loss of water rights have become highly
developed and complex throughout the West and are based largely o n
procedures originating in Wyoming and Colorado. In Oregon, for example ,
administrative control over water rights is vested in the State Engineer .
The exclusive procedure since 1909 in Oregon for initiating the acquire-
ment of a water right is to apply to the State Engineer for a permit to mak e
appropriation. In regard to appropriators vested prior to 1909 by beneficia l
use, the statutes provide for adjudication proceedings to be conducted b y
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the State Engineer to ascertain and reduce to eventual court decrees al l
those appropriations proven to exist along a given watercourse .
Approximately 70% of the streams in Oregon have been "adjudicated" t o
determine pre-1909 appropriations .

PROGRESSIVE MODIFICATION OF THE
RIPARIAN DOCTRINE IN OREGON

During the 35 years or so prior to the enactment by the legislatur e
in 1909 of the Oregon "water code" the common law doctrine of riparia n
rights was considered and applied by the Oregon Supreme Court in many
decisions . The rule of "continuous flow" was acknowledged, subject ,
however, to the limitation that riparians were permitted a reasonable us e
of the stream flow for irrigation purposes . This limitation of the
continuous flow theory in favor of irrigation was the first step in th e
gradual erosion in Oregon of the classic common law riparian doctrine .

Interpretation of Federal Legislation

As early as 1880 (Lewis v. McClure, 8 Or . 273) the Oregon Suprem e
Court recognized that settlers on public lands as the first possessor s
might acquire, pursuant to local custom, a vested appropriative right in
accordance with the Act of Congress of 1866 . Thus, appropriators on
streams running through public lands could acquire a special propert y
interest therein, recognized by the Act of 1866, as against all person s
acquiring water rights subsequent in time, whether claiming as riparian s
or appropriators . In short, riparian rights in Oregon were subject t o
valid prior appropriations on the public domain .

It was not until 1909 that a case was before the Oregon Suprem e
Court which squarely presented the question of the effect of the Deser t
Land Act of 1877, upon riparian rights . This act, quoted supra, provide d
that all surplus water over and above actual appropriations (as to al l
sources of water supply on public lands and not navigable) should "remain
and be held free for the appropriation and use of the public for irrigation ,
mining and manufacturing purposes . . . . " The case, Hough v . Porter ,
51 Or . 318, stated that the effect of this legislation was to dedicate to th e
public all rights of the government with respect to nonnavigable waters o n
the public domain for the three purposes named in the act . After March 3 ,
1877, any citizen could divert and acquire a water right to the unappro-
priated waters on public lands, such right to be determined by priority .
This interpretation necessitated the abrogation of the riparian doctrin e
as to all federal lands in Oregon settled upon or entered or patented afte r
March 3, 1877 . That is, the dedication of the water to the public by th e
federal government in the act of 1877 applied to all public lands, no t
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simply to lands settled under the act of 1877 itself . Because the act o f
1877 referred to only three purposes (irrigation, mining and manufactur-
ing), it was interpreted as not affecting the riparian right to the use o f
water for domestic purposes, including the watering of stock essential t o
the sustenance of the settlers on the public domain .

In summary, the Oregon Supreme Court recognized that federa l
patents to lands issued prior to 1877 carried with them riparian rights ,
but that under the Desert Land Act Congress "reserved" for the benefit
of the public, for later acquisition by appropriation, all nonnavigable
waters flowing through the public domain . Thus federal patents to land s
in Oregon issued after 1877 carried no riparian rights, except fo r
purposes of domestic use . This interpretation of the Desert Land Ac t
(that it substantially abrogated riparian rights and was binding on th e
states) is apparently unique to Oregon and is certainly in contrast t o
California and Colorado decisions . In any event, it effectively curtaile d
riparian rights in Oregon as to those public lands settled upon or patente d
after 1877 .

Oregon "Water Code" of 1909

In 1909 the Oregon Legislature enacted a complete water appropria-
tion statute, commonly referred to as the "water code, " the procedure s
of which supplanted that of earlier legislation . It specified that "all wate r
within the state from all sources of supply belongs to the public ." (ORS
537 . 110) Prospectively, it limited the acquisition of water rights to
appropriation for beneficial use in accordance with the administrativ e
procedures outlined in the code . ("No person shall use, store or divert
any waters until after the issuance of a permit to appropriate such waters .
ORS 537 . 130 (2) ) .

In regard to water rights initiated or vested before 1909, the "wate r
code" provided that they be asserted and established in adjudicatio n
proceedings to be conducted by a board of control (later, by the Stat e
Engineer), subject to review and ultimate determination by a court decree .
The main purpose of the adjudication proceedings is to determine an d
reduce water rights initiated or existing prior to 1909 to a written cour t
record, allocating definite quantities of water with a priority date to thos e
who prove their claims . The adjudication statute has been upheld a s
constitutional over various objections, including lack of procedural due
process, by both the Oregon Supreme Court (In re Willow Creek, 74 Or .
592 (1914)) and the United States Supreme Court (Pacific Live Stock Co .
v. Lewis, 241 U .S . 440 (1916) ) .

Although the "water code" stated that "nothing contained in the
("water code') shall be so construed as to take away or impair the veste d
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right of any person to any water" (ORS 537 . 120) a different section define d
a vested water right in these terms : "Actual application of water to bene-
ficial use prior to February 24, 1909, by or under authority of any riparian
proprietor . . . shall be deemed to create in the riparian proprietor a
vested right to the extent of the actual application to beneficial use ; provided
such use has not been abandoned for a continuous period of two years . "
(ORS 539 . 010) The point is that the statutes defined a riparian righ t
essentially in terms of the appropriation doctrine .

The stage was now set for the final important question in the wither-
ing of the riparian doctrine ; whether the legislature could constitutionall y
limit riparian rights, acquired as to lands settled or patented prior to 1877 ,
to the actual application or initiation of the water to a beneficial use prio r
to 1909? Finally, in 1924 the Oregon Supreme Court in a lengthy opinio n
in In re Hood River, 114 Or . 112, by a vote of four to three, upheld th e
"water code" as having validly abrogated the common law riparian rule a s
to "continuous flow" of a stream except where the water had been actuall y
applied to a beneficial use .

The upshot is that for practical purposes Oregon follows the doctrine
of prior appropriation as to all consumptive uses of water (except perhaps
domestic and stock watering uses) and that there is little or no basis today
for asserting an unused riparian right . The many pre-1909 water rights
determined and decreed in the statutory adjudication proceedings whic h
have been completed with respect to many streams in the state have bee n
based almost entirely on appropriation. The extent to which non-consump-
tive riparian rights (for example, boating or access rights to the water )
may exist is beyond the scope of this lecture .

The development of the law of water rights in Oregon discloses th e
way in which the Legislature and the courts worked . together in a gradua l
process to overcome the previous emphasis of court decisions on th e
common law riparian doctrine in favor of the appropriation system . Thi s
process encountered strenuous opposition and dissents, chiefly on th e
grounds that property rights were being taken without due process, but i t
reflects on the whole a judgment by legislators and judges alike that th e
riparian doctrine of water rights was unsuitable to the needs of Oregon .
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Presented April 14, 1965, by CHAPIN D . CLARK, Associate Professor of
Law, School of Law, University of Oregon, Eugene, Oregon
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Pr he scope of this lecture will be (a) a discussion of the constitutiona l
sources of the authority of the federal government to develop ,

utilize, and conserve the water resources of the nation and (b) a
discussion of certain landmark decisions (some quite controversial )
of the United States Supreme Court which interprets federal legislatio n
and attempts to resolve federal-state conflicts pertaining to the contro l
of our water resources .

It is necessary to severely limit our topic in a single lectur e
because federal water law is a unit in name only . As was pointed out
in the Introduction to Volume 3 of the Report on the President's Wate r
Resources Policy Commission, "Water Resources Law, " 1950 :

The central fact revealed is the lack of a unified federa l
policy respecting . . . . water resources . From a pyramid
of statutes for over 100 years, several policies hav e
evolved. Each addition has usually dealt with the most
pressing need current at the time .

Thus, in this federal legislative evolution we can identify many majo r
pieces of legislation, each of which could easily absorb an hour' s
time, if explored in detail . These acts include the Reclamation Ac t
of 1902, the Federal Power Act of 1920, the Flood Control Act o f
1936, the Water Pollution Control Act of 1948, and so on . Becaus e
a discussion of this legislative evolution is well beyond our time limit ,
we shall stick to constitutional considerations and more interesting
and controversial issues as evidenced by Supreme Court decisions .

CONSTITUTIONAL CONSIDERATIONS

The Constitution does not give the federal government any specifi c
power over the nation's water resources . Such power is founde d
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instead upon the general powers expressly delegated to Congress, e . g . ,
under the Commerce Clause and the Property Clause, and such powers a s
may reasonably be implied from those granted! Enabling authority mus t
be found for federal undertakings regarding land and water resource s
among these constitutional powers conferred by the people . In general,
however, the constitutional powers of Congress as interpreted by th e
Supreme Court appear entirely adequate to permit Congress to deal wit h
the nation's water problems . And it is basic learning that the federa l
government is paramount in its sphere of delegated authority under th e
Supremacy Clause of the Constitution .

The Commerce Power - Federal Control of Navigable Water s

Article I, Section 8(3) of the Constitution, the Commerce Clause ,
has become the most important basis for the United States' assertion o f
control over navigable waters . It provides : "Congress shall have
power to regulate commerce with foreign nations and among the severa l
states and with the Indian tribes . "

In the early history of our country the waterways provided a
principal means for conducting commerce . In fact, the need for central
control of commerce among the colonies was an important factor leadin g
to the Constitutional Convention . Thus, it is not surprising that th e
Supreme Court held in an early case that this "commerce clause "
covered navigation . Gibbons vs . Ogden, 6 Wheat. 448 (1821) . New
York and other states had granted exclusive rights for use of navigabl e
waters to private interests such as steamboat companies . Ensuing
conflicts among the states and their licensees seriously hampered th e
free flow of interstate commerce . The Supreme Court struck down
these attempts at state encroachment, by way of steamboat monopolies ,
upon the exclusive grant of commerce power to Congress . Mr . Chie f
Justice Marshall stated :

The power of Congress . . . . comprehends navigation ,
within the limits of every state in the Union ; so fa r
as that navigation may be in any manner connecte d
with "commerce . . . . among the states . "

In harmony with this decision, the Supreme Court, in 1851 ,
rejected an effort to construct a bridge under state law over the Ohi o
River, obstructing navigation, where such state law conflicted wit h
congressional legislation regulating commerce among the states carrie d
on upon the River . Pennsylvania vs . Wheeling Bridge Co . , 13 How . 518.
In other decisions the court repeatedly sustained the exercise of federa l
commerce authority to protect navigation .
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Waters Under the Commerce Jurisdiction of Congress - Navigabl e
Waters and the Expanding Concept of Navigabilit y

The scope of navigation control under the commerce power bring s
within the jurisdiction of Congress all navigable waters of the Unite d
States . It thus becomes important to determine what are "navigabl e
waters . "

The early definition of a "navigable stream" in The Daniel Ball ,
10 Wall. 557 (1870) limited the "commerce power" to streams "navigabl e
in fact. " The Court stated :

Those rivers must be regarded as public navigable
rivers in law which are navigable in fact . And the y
are nvaigable in fact when they are used, or ar e
susceptible of being used, in their ordinary condition, a s
highways for commerce, over which trade and trave l
are or may be conducted in the customary modes of trad e
and travel on water . And they constitute navigable water s
of the States, when they form in their ordinary conditio n
by themselves, or by uniting with other waters, a
continued highway over which commerce is or may b e
carried on with other states or foreign countries in
the customary modes in which such commerce i s
conducted by waters .

Over the years, various decisions of the Supreme Court enlarged
the concept of navigability to such an extent that few streams in th e
country today are not subject to federal administrative control . As
one wit stated, "Any stream that will float a Supreme Court opinion i s
navigable ." Thus, continuous use of the river for commerce is not
required, nor must such use be commercially important, and use s
other than boating, such as log floating, may be considered i n
determining navigability. Also, waterways capable or susceptible
by improvement for public use for purposes of interstate transportatio n
and commerce may be navigable waters of the United States . And
watercourses may be considered navigable despite interruptions cause d
by falls or rapids .

Much of the federal activity in water resources development coul d
not have taken place had it not been for these early crucial decisions :

1. that the regulation of commerce which the Constitutio n
entrusted to Congress embraced the regulation of navigatio n
and ;

2. the broad definition of navigability adopted by the Court whic h
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rejected the English common law definition of navigable
waterways as those subject to the "ebb and flow of th e
ocean tide . "

The federal navigation servitude or power grew up in earlier year s
of our history when the uses of water were limited, when water was not
as scarce and costly as it is today and when federal control ove r
navigable rivers was concerned almost solely with navigation as such .
Today, federal activity extends to flood control, pollution abatement
and the construction and regulation of hydroelectric works . It is not
surprising that the constitutionality of federal hydroelectric development
and flood control activities has been sustained in large part on their
relation to navigation . This approach leaves the strange impression i n
some cases of a navigation tail wagging a flood control or a hydro -
electric dog . Three modern decisions will illustrate broader and mor e
satisfactory constitutional bases for federal activities in water resource s
development .

In United States vs . Appalachian Electric Power Company, 31 1
U .S . 377 (1940), a private company started construction of a hydro -
electric dam on the New River in Virginia without obtaining a license fro m
the Federal Power Commission . Under the Commerce Clause, Congres s
has provided in the Federal Power Act of 1920, for the issurance o f
licenses to nonfederal agencies for development of water power o n
streams under its jurisdiction . The United States sought to enjoin
the construction of the dam otherwise than under a license from th e
FPC and alleged that the New River is navigable, that the dam woul d
obstruct and impair navigability, and that its construction withou t
a federal license violated the Federal Power Act .

In concluding that the New River was navigable, the Supreme Cour t
overturned the findings of two lower courts . The Court stated :

The navigability of the New River is, of course, a
factual question but to call it a fact cannot obscure the
diverse elements that enter into the application of th e
legal tests as to navigability . We are dealing here wit h
the sovereign powers of the Union, the Nation's right
that its waterways be utilized for the interests of th e
commerce of the whole country. It is obvious that th e
uses to which the streams may be put vary from the
carriage of ocean liners to the floating out of logs ; that
the density of traffic varies equally widely from th e
busy harbors of the seacoast to the sparsely settle d
regions of the Western mountains . The tests as to
navigability must take these variations into consideration .
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To appraise the evidence of navigability on the natural
condition only of the waterway is erroneous . Its availa-
bility for navigation must also be considered . 'Natural o r
ordinary conditions' refers to volume of water, th e
gradients and the regularity of the flow . A waterway ,
otherwise suitable for navigation, is not barred from
that classification merely because artificial aids mus t
make the highway suitable for use before commercia l
navigation may be undertaken. Congress has recognize d
this in section 3 of the Water Power Act by defining
'navigable waters' as those 'which either in thei r
natural or improved condition' are suitable for use .

The company next contended that even assuming that the New
River is navigable, certain provisions of the license tendered to i t
by the FPC contain provisions, required by the Act, which control th e
financial affairs of the company and are therfore unconstitutiona l
requirements because unrelated to navigation . The Court rejected the
contention that the authority of Congress over navigable waters i s
limited to control for the purposes of navigation only and asserted that
such authority is as broad as the needs of commerce . Recognizing
that the company was a riparian owner with a proper Virginia licens e
to proceed with the dam, the Court stated :

The respondent is a riparian owner with a valid stat e
license to use the natural resources of the state for it s
enterprise . Consequently, it has as complete a right
to the use of the riparian lands, the water, and th e
river bed as can be obtained under state law . The
state and respondent, alike, however, hold the water s
and the lands under them subject to the power' o f
Congress to control the waters for the purpose of
commerce . The power flows from the grant to
regulated, i . e . , to 'prescribe the rule by which
commerce is to be governed . ' This includes the
protection of navigable waters in capacity as wel l
as use . This power of Congress to regulate commerc e
is so unfettered that its judgment as to whether a
structure is or is not a hindrance is conclusive .
Its determination is legislative in character . The
Federal Government has domination over the wate r
power inherent in the flowing stream. It is liable to
no one for its use or non-use .

In our view, it cannot properly be said that th e
constitutional power of the United States over its water s
is limited to control for navigation . By navigation
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respondent means no more than operation of boats and
improvement of the waterway itself. In truth the
authority of the United States is the regulation of
commerce on its waters . Navigability, in the sense
just stated, is but a part of this whole . Flood pro-
tection, watershed development, recovery of the
cost of improvements through utilization of power ar e
likewise parts of commerce control . As respondent
soundly argues, the United States cannot by calling
a project of its own a 'multiple purpose dam' giv e
to itself additional powers, but equally truly th e
respondent cannot, by seeking to use a navigable water -
way for power generation alone, avoid the authorit y
of the Government over the stream . That authority
is as broad as the needs of commerce . Water power
development from dams in navigable streams is from
the public's standpoint a by-product of the general us e
of the rivers for commerce.

Another important case which illustrates the evolution of th e
"navigability" concept is Oklahoma ex . rel. Phillips vs . Atkinson Co . ,
313 U .S. 508 (1941) . The Supreme Court concluded that the Deniso n
Dam and Reservoir Project on the Red River in Oklahoma, authorize d
by federal legislation, was a valid exercise of the Commerce power by
Congress .

The reservoir to be formed by the dam would inundate ove r
100, 000 acres of Oklahoma land and the Act had not provided substitut e
tax revenues to take the place of assessments that would normally be
made against the lost lands . Accordingly Oklahoma sought to enjoin
construction of Denison Dam, taking the position that because the Re d
River was not navigable anywhere in Oklahoma (a fact not disputed) ,
the federal government had no constitutional authority to build any da m
thereon. And even if it did have such authority for flood control purpose s
because of the effects of the dam on downstream navigability on the
Mississippi River, Oklahoma argued that the height added to the dam t o
build a head for power purposes was unrelated to navigation control and
therefore unconstitutional under the Commerce Clause .

The Supreme Court in meeting these contestations of Oklahom a
recognized the Denison Dam as a multi-purpose project-part of a
comprehensive scheme for controlling floods in the Mississipp i
River through reservoir control of its tributaries with hydro-electri c
power as a cost-returning by-product. The opinion is worth quoting at
some length because it reflects the attitude of the Court toward th e
constitutionality of federal multi-purpose projects :



There is no constitutional reason why Congress canno t
under the commerce power treat the watershed as a ke y
to flood control on navigable streams and their tributaries .
Nor is there a constitutional necessity for viewing eac h
reservoir project in isolation from a comprehensive plan
covering the entire basin of a particular river. We nee d
no survey to know that the Mississippi is a navigabl e
river. We need no survey to know that the tributarie s
are generous contributors to the floods of the Mississippi .
And it is common knowledge that Mississippi floods hav e
paralyzed commerce in the affected areas and have im-
paired navigation itself. We have recently recognize d
that 'Flood protection, watershed development, recover y
of the cost of improvements through utilization of powe r
are . . . . parts of commerce control . ' United States vs .
Appalachian Power Co ., supra, 311 U .S. page 426 ,
61 S . Ct . page 308, 85 L . Ed. 243 . And we now add tha t
the power of flood control extends to the tributarie s
of navigable streams . For just as control over the
non-navigable parts of a river may be essential o r
desirable in the interests of the navigable portions ,
so may the key to flood control on a navigable stream b e
found in whole or in part in flood control on its tributaries .
As repeatedly recognized by this Court from McCulloch vs .
Maryland, 4 Wheat . 316, 4 L. Ed . 579, to United State s
vs . Darby, 312 U .S . 100, 61 S . Ct . 451, 8 L . Ed . 609, 13 2
A. L .R . 1430, the exercise of the granted power of Congres s
to regulate interstate commerce may be aided by appro-
priate and needful control of activites and agencies which ,
though intrastate, affect that commerce . . . .

But Oklahoma points out that the Denison Reservoir i s
a multiple purpose project, combining functionally an d
physically separate and unrelated purposes . It says that
only the top 40 feet of the dam is set apart for flood control
and that the lower portions of the dam are designed for th e
power project and are neither useful nor necessary fo r
flood control . It points out from the Report that a reservoir
for flood control only would have a maximum height of 16 5
feet while a reservoir for flood control and power develop-
ment would require a maximum height of 185 feet . It
therefore earnestly contends that the additional 20 fee t
in the height of the dam requires a very much greater acreag e
of appellant's domain than would a project for flood contro l
only. And it insists that Congress is without authorit y
to authorize a taking of Oklahoma's domain for the construc-
tion of the water power feature of the project .

There are several answers to these contentions . We ar e
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not concerned here with the question as to the authorit y
of the federal government to establish on a non-navigabl e
stream a power project which has no relation to, or is no t
a part of, a flood control project . While this reservoir i s
a multiple purpose project, it is basically one for floo d
control. There is no indication that but for flood control
it would have been projected . It originated as part of
a comprehensive program for flood control. And the
recommendation in the Report that a dual purpose da m
be constructed was based 'on the assumption that th e
flood control project is to be built in any event . ' Se e
United States vs . Chandler-Dunbar Co . , 229 U .S .
53, 73, 33 S .Ct. 667, 676, 57 L . Ed. 1063 . Further -
more, it is plain from the Report that the constructio n
of the project so as to accommodate power will increas e
or augment some of the flood control benefits, includin g
river flow, which would accrue were the dam to be erecte d
for flood control only . Thus, the District Engineer stated :
'If it were constructed solely for flood control it would have
beneficial effects in reducing floods, decreasing bank
caving and silt carriage, and in substituting moderately
high stages of long durations for high-flood stages o f
short duration . If the Denison Reservoir were constructed
for the dual purposes of flood control and power develop-
ment, these beneficent effects would be augmented b y
those resulting from the regulated power discharge whic h
would increase low-water flows and furnish more depend -
able navigable stages especially in the upper portions o f
the navigation pools . ' . . . . The operation of the reservoir
will involve a consideration of multiple purposes . Its
operation in periods of drought so as to regularize th e
flow below the dam ; the reduction in reservoir outflow
in case of floods down the valley ; the increase of the
outflow, in case of impending floods from above the dam ,
to the maximum 'bank full capacity downstream of the
dam, so that the maximum amount of flood contro l
storage will be available when the peak of the flood
reaches the reservoir, thereby reducing the peak out -
flow of the reservoir to a minimum' . . . . these are ample
evidence that the power features and the flood control fea-
tures of the dam, including river flow, are not unrelated .
They demonstrate that in operation of the dam the several
functions will be interdependent and that the conflict s
between the respective requirements of flood contro l
and power development are here more apparent than real .

Another constitutional concept was suggested for further extendin g
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federal control to non-navigable waters wholly within a state in a cas e
involving the big Central Valley Project in California . United States vs .
Gerlach Live Stock Co . , 339 U .S. 725 (1950) . The court noted that the
custom of invoking the navigation power under the Commerce Clause i n
authorizing improvements appeared to have had its origin when the
power of the federal government to make internal improvements wa s
contested and in doubt. In suggesting the General Welfare Clause a s
a separate source of power, the Court stated :

It was not until 1936 that this Court in United State s
vs . Butler, 297 U .S . 1, 56 S. Ct . 312, 318, 80 L . Ed.
477, 102 A . L .R . 914, declared for the first time ,
and without dissent on this point, that, in conferring
power upon Congress to tax 'to pay the Debts and
provide for the common Defense and general Welfar e
of the United States,' the Constitution, art . 1, sec . 8 ,
cl . 1, delegates a power separate and distinct fro m
those later enumerated, and one not restricted by them ,
and that Congress has a substantive power to tax an d
appropriate for the general welfare, limited only by
the requirement that it shall be exercised for th e
common benefit as distinguished from some mor e
local purpose . If any doubt of this power remained ,
it was laid to rest the following year in Helvering vs .
Davis, 301 U .S . 619, 640, 57 S . Ct. 904, 81 L . Ed.
1307, 109 A . L .R . 1319 . Thus the power of Congres s
to promote the general welfare through large-scale
projects for reclamation, irrigation, or other interna l
improvement, is now as clear and ample as its powe r
to accomplish the same results indirectly throug h
resort to strained interpretation of the power ove r
navigation .

WATERS UNDER THE COMMERCE JURISDICTION
OF CONGRESS - NON-NAVIGABLE WATER S

It should not be inferred from what has been said that th e
applicability of the commerce power to waters is restricted to such a s
are navigable waters of the United States . It is well settled that federa l
commerce authority may be appropriately invoked both as to the uppe r
non-navigable reaches of a navigable waterway and as to its non -
navigable tributaries, (see the Denison Dam case discussed above on thi s
point) if the navigable capacity of the navigable waterway is affected o r
if interstate commerce is otherwise affected .

Perhaps the most important early case establishing this power o f
Congress in regard to non-navigable stretches of water is United State s
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vs . Rio Grande Irrigation Co . , 174 U .S . 690 (1899) . An irrigation
company sought to build a dam at Elephant Butte in the territory of Ne w
Mexico and divert practically all of the river at that point for an ambi-
tious irrigation project . The Department of Justice, after complain t
by Mexican authorities, sued to enjoin construction of the dam and t o
restrain the company from appropriating the waters of the Rio Grande .

The lower courts found the Rio Grande non-navigable in Ne w
Mexico and dismissed the suit . The Supreme Court reversed wit h
instructions to determine whether the proposed dam and appropriation
would substantially diminish the navigability of the Rio Grande on it s
lower stretches in the United States, and if so, to restrain those act s
of the defendant to the extent that they would impair navigability .

The Court recognized that Congress had in several acts (you wil l
recall the discussion in last week's lecture of the act of July 26, 1866 ,
and the Desert Land Act of 1877) sanctioned the appropriation of water fo r
agricultural, mining and manufacturing purposes in accordance with loca l
law and custom . The Court, however, refused to infer from these act s
that Congress intended to release its control over navigable streams an d
to grant in aid of mining and the reclamation of arid lands the right t o
appropriate waters from the sources of navigable rivers to such an exten t
as to destroy their navigability .

Further, the Court pointed to the 1890 Rivers and Harbors Act i n
which Congress prohibited the creation of obstructions to the navigabl e
capacity of any waters "in respect of which the United States has jurisdic-
tion. " In rejecting the suggestion that this Act applied only to obstruc-
tions placed in the navigable portion ofa stream, the Court said Congres s
had prohibite d

any obstruction to the navigable capacity, and anything,
wherever done or however done, within the limits of th e
jurisdiction of the United States which tends to destro y
the navigable capacity of one of the navigable waters o f
the United States is within the terms of the prohibition .

In the course of its opinion the Court conceded the power of eac h
state to change the common-law rule entitling a riparian owner to th e
continued flow of a stream and by such change to permit appropriations .
But the Court specified two important limitations on such state power :

First . . . . in the absence of specific authority from
Congress a State cannot by its legislation destroy the
right of the United States, as the owner of lands bordering
on a stream, to the continued flow of its waters ; so far ,
at least as may be necessary for the beneficial uses of
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the government property . Second. . . . it is limited by the
superior power of the General Government to secure th e
uninterrupted navigability of all navigable streams withi n
the limits of the United States .

It is this first limitation on state power, reserving in the federa l
government some sort of riparian rights, which has caused consternatio n
in the western states, especially among those state officials in "Colorad o
doctrine" states who contend that the federal government is no differen t
than other property owners in acquiring private rights to the use of
waters under state law .

EFFECT OF EXERCISE OF COMMERCE POWER UPO N
NONFEDERAL INTERESTS - THE NAVIGATION SERVITUDE

In 1842, the Supreme Court held that at the close of the America n
Revolution the people of each state became sovereign and in that characte r
held title to the navigable waters and the soil under them for their ow n
use . (Martin vs . Waddell's Lessee, 16 Pet. 367) . However, the
Constitution surrendered to Congress all control over interstate commerce ,
and because such power has been construed to authorize Congress t o
regulate the flow of streams to preserve navigability, the states have fe w
proprietary rights with respect to the waters themselves .

That is, the title to the beds of navigable streams will be in th e
state itself or in the riparian owners, depending upon state law, but suc h
title is subject to the paramount power of Congress to control suc h
streams under the Commerce Clause . Perhaps the only important
proprietary right that a state has in navigable waters is the public right
of fishery. Of course, under state laws, navigable waters are generall y
subject to appropriation and riparian rights, so long as navigability i s
not impaired.

Although the navigation servitude concept is complicated in applica-
tion, it may be stated as a general rule that the federal government doe s
not have to compensate for destruction of private interests over which ,
at the point of conflict, it has a superior navigation easement under th e
Commerce Clause, the exercise of which occasions the damage . Several
cases will illustrate this general proposition .

In United States vs . Chandler-Dunbar Co. , 229 U .S. 53 (1913) titl e
to the bed of the St . Mary's River under Michigan law was in the defendant -
company as riparian owner . The company had a revocable license fro m
the Secretary of War pursuant to which it had constructed power facilitie s
on the river . By an act of 1909, Congress had specified that the Unite d
States should acquire lands in certain areas on the Canadian border .
The project was a cooperative one with Canada and involved th e
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improvement of navigation on Lake Superior-the St . Mary's River being
its only outlet-and along the international boundary at Sault Ste . Marie ,
Michigan.

The government condemned and paid for the land of the defendan t
along the river . Also, an additional one-half million dollars was award-
ed the defendant for the estimated value of water power which it woul d
lose . Was the award proper? The question was whether the defendan t
had any private property in the falls of St . Mary's River for whic h
compensation must be paid under the Fifth Amendment upon a takin g
by the federal government .

The Court stated that the determination of Congress that the needs
of navigation required the whole flow of the river is a legislative questio n
and not reviewable by the Court . Although the fast lands must be paid for ,
the flow of the river is not private property and any common law riparia n
rights give no ownership of the river itself . In the oft-quoted words o f
the opinion, "That the running water in a great navigable stream i s
capable of ownership is inconceivable . "

Thus the title of riparian owners to the bed of a navigable stream i s
a qualified one and subordinate to the public rights of navigation and th e
power of Congress over improvement of navigable rivers . The defend -
ant had no property right in the water power inherent in the falls and no
permanent right to place in the river works to utilize its flow-these are
not elements of value for which compensation must be paid . Nor wa s
compensation allowed for the potential value of defendant's site by reaso n
of the works to be later constructed by the government . All that defend -
ant had was a revocable permit to utilize the waters temporarily fo r
power purposes .

Denial of compensation for deprivation of riparian interests in the
various cases has borne some relation to control of navigation . It i s
undecided as a matter of constitutional law whether a different rule migh t
be applied where such interests are damaged or taken in a vali d
exercise by the United States of commerce authority not related to nav-
igation. Perhaps it could be said that the realities of politics will no t
allow Congress to attempt to deny compensation by invoking its naviga-
tion servitude in multi-purpose projects or those of slight relation t o
navigation .

An example of this point is the Gerlach Live Stock Case (1950) in
which Gerlach obtained compensation against the United States for de-
priving it of riparian rights along the San Joaquin River caused by the
Friant Dam in the Central Valley Project. Gerlach had benefited fro m
the seasonal overflow of the river and this natural irrigation ended with
the construction of the dam. The Court ducked the constitutional questio n
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of whether in a project not substantially related to navigation (but pri-
marily to reclamation) Congress could destroy the flow of a navigabl e
stream and carry away waters to sell to private interests without payin g
those deprived of them. The Court held that Congress in directing the
Secretary of Interior to proceed under the Reclamation Act of 1902 ha d
elected not to take water rights vested under state law unless compen-
sation was made . The Reclamation Act guarantees compensation . Sinc e
the Court found that Congress did not intend to invoke its navigation
servitude on this essentially reclamation project, it did not need to
decide whether Congress might have constitutionally done so .

However, in a more recent case, U .S . vs . Twin City Power Co . ,
350 U .S . 222 (1956) the Supreme Court held that compensation was no t
required for the value of land as a site for hydroelectric power adjacent
to the Savannah River, where Congress had authorized construction of a
dam for multiple purposes, only one of which was improvement o f
navigation. The increased value of private land as a power site was held
not compensable when taken by the government because this value inhere s
in the flowing river itself .

Although it is usually the policy of Congress to compensate, a s
evidenced by the Reclamation Act of 1902 and the Federal Power Act ,
which both require compensation for the taking of private consumptiv e
water rights, problems of compensation in multipurpose water resource
projects may be expected to crop up again . The constitutional question s
are not entirely settled . And one of the latest important cases, Twin
City Power, was a 5 - 4 decision .

PROPRIETARY POWER OF CONGRES S

Additional federal authority concerning water resources stems from
the Property Clause of the Constitution (Art . IV, Sec . 3, Cl . 2) unde r
which Congress has proprietary power "to dispose of and make all need-
ful Rules and Regulations respecting the Territory or other Propert y
belonging to the United States ." By the Property Clause, Congress i s
entrusted with unlimited authority to control the use of federal public lands .

The Property Clause was very important in the development of th e
west. Much of the Western United States was arid and in public owner -
ship. The Property Clause became the foundation for the Reclamatio n
Act of 1902 under which many irrigation projects have been constructed
in the 17 western states .

The Property Clause has importance also in connection with th e
generation and sale of electric power . Thus, the falling water at a
federal dam comes into exclusive federal control with the right to
convert it into electrical energy constituting federal property which ma y
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be sold or disposed of as Congress sees fit .

The federal courts have often suggested that despite the recognized
right of each state to determine what system of water law shall b e
followed within its boundaries, the federal government has a superior
proprietary right to the amount of water it needs or can put to a
beneficial use on the public domain. An example of this is the quote
from the Rio Grande case stated earlier in the lecture . Similar judicia l
statements recognize a proprietary right in the United States to water s
needed for beneficial uses on all the public domain . However, actual
cases so holding are few-the most important one, actually giving the
federal government a favored status, involved Indian lands .

In Winters vs . United States, 207 U .S . 564 (1908) the question wa s
whether the creation of the Fort Belknap Indian Reservation in accordanc e
with an 1888 treaty with the Assiniboine Tribes in Montana entitled th e
Indians to the use of the waters of the Milk River, which bordered th e
reservation, to the exclusion of upstream white settlers . Although the
parties were at odds with respect to whether the major part of the us e
of the water by the Indians had commenced earlier or later than th e
white settlers, the court paid no attention to this issue .

The decision noted that this semi-arid land was set apart for th e
Indians and that water was essential to their livelihood. Thus, from the
circumstances of the Treaty, the Court implied a reservation of water to
the Indians and stated "The power of the Government to reserve th e
waters and exempt them from appropriation under the state laws is no t
denied, and could not be . " The Court further rejected the contention
that the admission of Montana to the Union after the 1888 Treaty de-
stroyed the implied reservation of water for the Indians .

Many Indian water rights cases involve the interpretation o f
treaties . However, the general tendency of the federal courts in dealin g
with water on Indian reservations is to consider the law of appropriation
on public land to rest upon the act of 1866 rather than state law, t o
assume that the creation of the reservation impliedly repealed the ac t
of 1866 as to waters thereon, and to restore the proprietary rights of
the United States, which the "California doctrine" gives as a riparia n
proprietor, not limited to the amount of water in actual use at any
specific time. The clear implication of the Winters case that the
United States may hve riparian rights, unrelated to state law, becaus e
of its status as a proprietor of land is especially disturbing to thos e
states which adhere to the "Colorado doctrine" of prior appropriation ,
which doctrine denies that the United States or any other landowner can
acquire water rights except by appropriating the water under state law .

Another case involving the Property Clause, although not involvin g
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the consumptive use of water as in the Winters case, is the famou s
Pelton Dam decision which arose in Oregon . Federal Power Commission
vs . Oregon, 349 U .S. 435 (1955) . In 1951, the FPC decided to grant a
license to the Portland General Electric Company to construct and operat e
the Pelton project on the Deschutes River . The project included a con-
crete dam and a powerhouse . The FPC found that the project was neede d
to meet a severe power shortage in the Pacific Northwest . A reregulating
dam downstream would assure even streamflow, measures satisfactor y
to the FPC would be taken to protect anadromous fish, and the projec t
called for no permanent diversion of water and would be subject to al l
existing water rights .

The Oregon Hydroelectric Commission denied a license to Portlan d
General Electric Company because the Oregon Fish Commission refuse d
to issue a permit to the Company . Oregon was concerned with th e
fishery problem and challenged the authority of the FPC to issue it s
license for the project without the consent of the state .

The decision noted that the authority to issue licenses in relation t o
public lands and reservations of the United States stems from th e
Property Clause . The federal jurisdiction in this case was derived from
the ownership or control by the United States of the reserved lands o n
which the project was to be located . The western terminus of the dam
was to occupy lands on the Warm Springs Indian Reservation and th e
eastern terminus was to be on U .S . lands reserved for power purpose s
since 1909 . Thus, the Court concluded there was no question as to th e
constitutional and statutory authority of the FPC to grant a valid licens e
on reserved lands provided, as required by the Federal Power Act, th e
use of the water did not conflict with the vested right of others . No such
vested rights were involved. "To allow Oregon to veto such use, by
requiring the State's additional permission, would result in the ver y
duplication of regulatory control precluded by the First Iowa decision, "'_
the court stated.

It was assumed throughout the litigation that the Deschutes was no t
"navigable waters" of the United States . Oregon argued that the Deser t
Land Act of 1877 (and the acts of 1866 and 1870) had severed fo r
purposes of private acquisition, soil and water rights on nonnavigabl e
streams on federal lands, and provided that such water rights were t o
be acquired under state law. That is, by the three acts Congress had
separated the title to the lands from the water and delegated to the State s
the power to control the use of these waters . This is an entirel y
respectable argument, and is in fact the foundation of water law in th e
western States .

The Supreme Court, however, read the three acts out of the case by
stating they applied only to public lands while the dam was to be locate d
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on reserved lands . "Public lands" are lands subject to private appropri-
ation and disposal under public land laws . "Reservations" are not s o
subject and include national forests, military and Indian reservations, an d
other lands withdrawn from settlement .

The Pelton decision caused something of a furor because it appeared ,
at least arguably, to yank the underpinnings from 100 years of stat e
water law by emasculating the Desert Land Act . Mr . Justice Douglas
began his dissent, "I would not suppose the United States could erect a
dam on a nonnavigable river without obtaining its water rights in
accordance with state law. " He noted earlier cases in which the Unite d
States had struggled without success before the Supreme Court to b e
rid of the rule of law that made its water rights on nonnavigable streams
of the West dependent on state law . Further, the Pelton Dam project
could not find constitutional sanction under the commerce clause, wher e
admittedly Oregon's sovereignty would give way, because the dam wa s
not shown to affect interstate commerce or to affect navigation or floo d
control on the Columbia River into which the Deschutes flowed . Finally
he pointed out that the lands in question should remain "public lands" withi n
the meaning of the Desert Land Act despite subsequent "reservations "
for power sites . The legislation under which these "reservations" wer e
made did not purport to change in any way the provision of the Deser t
Land Act that pertains to water rights . The lands remained "public
lands, " he argued, save only that settlers could no longer locate on them .

Efforts of western congressmen to enact a western water right s
settlement act to resolve the uncertainty created by the Pelton case have
been unsuccessful to date . Mr. Lewis A . Stanley, Oregon State Engineer ,
explained his position before the Senate Interior Committee in 1961 a s
follows :

Let me explain to you how the State of Oregon is hur t
by the Pelton Dam decision and why the laws should b e
changed so that the doctrine stated therein should no t
remain .

First, Oregon's system of water right titles has bee n
in effect for more than 50 years . Under our laws man y
thousands of water rights have been granted and a great
many of these rights are for diversions of impoundment s
on reserved lands of the United States .

If the United States owns the water on these reserved
lands, the water rights hertofore acquired are invali d
because the Federal Government cannot be compelle d
to recognize such rights .

Second, the legislative assembly of the State has from
time to time withdrawn from appropriation the waters of
certain streams flowing through reserved lands of th e
United States . Some of these withdrawals are for the
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benefit of certain municipalities by preserving for the m
water for the future ; some are for preservation of sceni c
waterfalls, and some for protection of fishery and recrea-
tional values determined to be of paramount importance .

If the Pelton Dam decision is to be the law, the inten t
and desire of the people of Oregon, as expressed by th e
legislature, can be flouted at any time by the Federal Powe r
Commission. Even though a stream is nonnavigable and
located wholly within the State, the Federal Power Com-
mission can authorize a licensee to build a hydroelectri c
project on that stream, over the objections of the State .

Here I would like to insert that the Federal Powe r
Commission has power to authorize withdrawals o n
practically every stream in the State of Oregon . Prob-
ably 90 per cent or more of the water supplies of Oregon
originate on the reserved lands of the United States .

If we do not have any control of the water rights on
reserved lands, we have no right at all .

Third, the legislature in 1955, created a State wate r
resources board and gave it broad authority over th e
programing of use of the unappropriated waters of th e
State . The programs hertofore prepared by the boar d
have provided that some streams flowing through th e
reserved lands of the United States should not be use d
for power development .

Unless Congress moves to sustain the authority of the
State in these matters, Federal Power Commission can hol d
the board actions for naught, and authorize licensees t o
build hydroelectric projects on these streams .

Fourth, unless the Congress corrects this situation, w e
must have a dual system of water rights, those grante d
by the State and those by the Federal Government .

We already have that situation on the Deschutes River ,
where the Federal Power Commission purports to gran t
water rights for the Pelton Dam project .

How can such dual systems be administered?

"Federal-State Water Rights, " Hearings before the Committee o n
Interior and Insular Affairs, U .S. Senate, 87th Congress, June 15 and 16 ,
1961, at page 62 .

The position of the FPC was well stated in response to Mr . Stanley
at these same hearings (p. 72) by John G . Mason, General Counsel ,
FPC, as follows :

As we see the thing the problem is divided into two phases :
One is, that if there is a vested State water right, somebod y
has a water right under State law, is he going to be pai d
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for it as a result of either development authorized directl y
by Congress or a development authorized indirectly b y
Congress through a license under the Federal Power Act ?

With respect to those licensed under the Federal Powe r
Act, the law is very clear that the licensee must pay fo r
any vested water rights he interferes with or takes ove r
or uses .

Now, the other problem seems to me to be the one that
Mr . Stanley spoke about. The real complaint he had is ,
who is going to control ultimately the federally authorize d
development? Are the States going to have authority t o
control it ?

That is Mr . Stanley's position. Or is the Federal
Government going to control federally authorized develop-
ments as the law presently is, as expressed in the First
Iowa and Pelton cases .

Those are the two issues involved . As the Commission
in reporting on past bills has pointed out, we have no
problem of compensation.

In the Pelton case there were no State water rights being
interfered with. As a matter of fact, the Commission re-
quired the licensee to build a reregulating dam downstrea m
from the main power dam for the purpose of reregulating
flows so that the natural unregulated flow of the river .
could be maintained notwithstanding power development.

That cost $4 million or $5 million.
There were other measures taken . All the things that

the State requested were granted . The only thing unre-
solved was who was going to have the final say as to who
was going to ultimately issue the final license, the State
of Oregon or the Federal Power Commission .

The Commission went to the Supreme Court in th e
Pelton case which interpreted the law to say that th e
final authority was delegated to the Federal Power Com-
mission by Congress .

With respect to the question of who is going to contro l
the comprehensive development of the national resource s
referred to in First Iowa and also the Pelton case, so far
Congress has followed consistently for 40 years a compre-
hensive national plan for water development as expressed in
the Federal Power Act . If that policy is to be continued
in effect, then the Federal Government, through the Federa l
Power Commission, must have the final say-so or ultimat e
control as to comprehensive development .

Our experience over the years certainly has been tha t
if ultimate control is vested in the States we then hav e
48 or 50 authorities which have the final say-so o n
national planning for water power development rather tha n
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a single one .
There are many projects where one side of the dam is i n

State A, the other side of the dam is in State B .
If one State has a law which would act to limit a dam t o

25 feet and the other State said the dam had to be 100 fee t
high, under those circumstances there could not be com-
prehensive development of water resources .

To the Commission the problem is just as simple a s
that. The Commission has made an effort to stay out o f
the legal argument as to who owns what. It points out
that this comprehensive plan of regulation, as expresse d
in the Federal Power Act, has been successfully operate d
for 40 years and urges that, whatever you do, don't distur b
basically that system by putting control into the individua l
States .

The case frequently referred to along with the Pelton decision i s
First Iowa Hydro-Electric Cooperative vs . F . P. C . , 328 U .S. 152 (1946) .
However, in First Iowa the rivers involved were navigable, so federal
jurisdiction stemmed from the commerce clause rather than the propert y
clause . The co-op filed an application for a license to build a dam o n
the Ceder River in Iowa for diverting water through an eight mile canal
to a powerplant built on the Mississippi River . Iowa statutory policy
opposed diversion from one river to another . Therefore, the state o f
Iowa intervened claiming that the co-op should present evidence of it s
compliance with Iowa law and obtain a permit from Iowa. FPC dismissed
the application pending a determination of the validity of the requirement
of state law.

The focal point was section 9(a) of the Federal Power Act whic h
required each applicant for a license to submit to the FPC satisfactor y
evidence that the applicant had complied with state laws within whic h
the project is to be located .

Holding that the State of Iowa could not block construction of th e
project by refusing a state permit, the Court said that to require th e
co-op to secure the permit as a condition precedent to securing a federal
license for the same project under the Federal Power Act would ves t
in Iowa a veto power over a federal project . Considering the detailed
provisions of the Federal Power Act, providing for a federal plan o f
regulation, the Court determined that there was no room or need fo r
conflicting state controls . It is the FPC, said the court, rather than th e
Iowa Executive Council, that must pass upon these issues on behalf of th e
people of Iowa as well as on behalf of all others .

39



OTHER CONSTITUTIONAL PROVISIONS

The War Power, Treaty-making Power and the General Welfar e
Clause have been relied upon to a lesser extent than the Commerce an d
Property clauses as the constitutional source of authority for legislatio n
pertaining to water resources development .

CONCLUSION

From the last century we have a legacy of (a) the navigation servi-
tude and (b) state laws governing private water rights . The summary
above of the constitutional sources of the power of Congress to conserv e
and develop the nation's water resources illustrates, in passing, some o f
the federal-state conflicts and the federal-private claimant conflict s
which arise with increasing federal activity in this century . The un-
certainty of legal solutions is partly due to the simplicity of the legac y
which is inadequate for today's more complex problems, and is partl y
but one aspect of the perennial question of Federal-State relations tha t
arises wherever the application of State law may impede or frustrat e
the carrying out of a Federal function .

Certainly life would be much simpler for all concerned with wate r
resources if we did not have to respond to such questions as :

1. To what extend do the implications of the Winters doctine
extend beyond Indian reservations ?

2. How far are the benefits of the navigation servitude availabl e
to the federal government in connection with the newer uses o f
navigable streams ?

3. To what extent shall reservations of land from the publi c
domain under the Pelton rationale carry with them federa l
rights to the use of water for the purposes for which th e
reservations are made ?

4. Is there a satisfactory solution to the general issue of th e
control of unappropriated waters as between states and federal
agencies ?

5. To what extent shall federal agencies and licensees, as in the
First Iowa case, be required to comply with the same Stat e
laws respecting the appropriation and use of water that privat e
water users are required to comply with?

6. To what extent must or should Congress compensate for the los s
of property rights caused by multi-purpose projects as in th e
Gerlach case?
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7. What inchoate or unused right to nonnavigable waters resides i n
the federal government because of the "reserved" lands theory
of the Pelton case ?

8. What is the legality of increased diversions for irrigation o r
municipal purposes, or state legislative withdrawals in th e
face of potential impairment of navigability ?

Congress and states alike, and ultimately the courts, must eventu-
ally respond to these problems and others with similar legal overtone s
in the course of water resources development .
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Presented April 21, 1965, by WARREN MARPLE, Program Coordinator ,
Bonneville Power Administration, Portland, Orego n
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Y our chairman can tell you with what alacrity I accepted his invitatio n
to talk to you today. The Oregon Water Resources Researc h

Institute is making a major contribution by its graduate seminars . Thi s
seminar in particular, in the spring of 1965, is performing a muc h
overdue function in opening up to critical examination the concepts an d
the institutions and practices which presently dominate our resourc e
thinking and administration. The Bonneville Power Administration i s
pleased that you invite one of its staff to participate .

The topic Mr . Karr assigned me, as described in his firs t
announcement of this seminar, is "to show that the current 'compre-
hensive' approach to river basin planning requires concurrent an d
coordinated effort among large numbers of agencies and groups re-
sulting in need for sharing of financial responsibility in both th e
planning and development phases" .

This is more than enough for a single 60-minute seminar period .
I propose to enlarge on the subject, nevertheless, by expoloring with
you the opportunities immediately before us in the Pacific Northwes t
for mounting a major new planning effort and the direction that thi s
new effort should take . I refer specifically to the strong likelihood tha t
Congress will soon enact a Water Resources Planning Act (S 21) whic h
will authorize the establishment of river basin commissions and provide
financial assistance to the states to participate therein . In the context
of the mounting pressures on water resources, the region may be a
major turning point in resource planning and development .

My plan is:

1 . To describe the river basin concept of water resource
planning which we have adopted in the Pacific Northwest with

43



its comprehensive and coordinated approach ;

2. To outline the evolution of regional planning in the Pacific
Northwest over the past thirty years for historical per-
spective ;

3. To summarize the current situation and planning needs ; and

4. To suggest the direction the region's planning efforts shoul d
take .

THE RIVER BASIN CONCEPT -
COMPREHENSIVE AND COORDINATED PLANNING

The river basin is accepted as the geographic unit for water
resource planning . Comprehensive plans for all river basins in th e
United States will be completed in the early 1970s .

In the Pacific Northwest, the Columbia River Basin-togethe r
with the coastal drainages of Oregon and Washington and the interio r
drainage of Oregon and Idaho- comprise a distinct, geographic and
political area which has proven to be a usable sub-national unit fo r
purposes of resource planning and administration . This area is a
compromise among geographic, economic, and political factors . The
Columbia River is the dominant and the unifying element . Its watershe d
covers parts of seven states, and Canada, which of course has to b e
omitted except as Canada may agree to joint planning with the United
States . The coastal areas of Oregon and Washington contain the bul k
of the region's population and industry and hence are essential part s
of the regional economy .

Traditionally, water resource planning includes "related lan d
resources" because of the obvious influence that land has on wate r
collection and run-off . It is clear that land planning is pertinent t o
water resource planning so far as it affects run-off and use of water .
Plans for the management of the watershed, however, are only part o f
a total land plan. Hence, it is increasingly difficult to know where t o
draw the line between land plans which are "related" to water plans an d
those which are not.

It has been clear from the beginning that water resource plannin g
must be "comprehensive", i . e . , must embrace all aspects and uses o f
water, and "coordinated", i. e . , include all agencies of government an d
all non-governmental agencies which are concerned with the development ,
conservation, and use of water and with the collection of data pertainin g
thereto . All functions must be included, such as flood control, navigation ,
power, reclamation, recreation, fish and wildlife, municipal an d
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industrial water supply and water quality control, to list only the majo r
functions . All government agencies dealing with these and othe r
functions must participate-federal, state and local . Nongovernment
entities are involved such as utilities and industries, the commercial
fishermen, and the outdoor recreation industry . A number of sub -
functions are involved and many professions including the physical,
biological and social sciences .

This complexity, growing out of resource technology and th e
government structure, is extended throughout the several stages of th e
planning process, from the collection of basic data through the assess-
ment of needs and the estimate of available resources, the formulatio n
of trial plans for each function, their evaluation and integration into
a coordinated and comprehensive plan, preparation of time schedules ,
and follow-up during construction and operation.

The organizational structure of planning must be adequate to thi s
myriad complexity . It must accommodate the functions and the agencies ,
provide direction and enforce performance . It must also provide fo r
reporting to the public and receiving public views, for this is a democrat-
ic process conducted by a representative government to meet th e
needs of its people . Public acceptence is essential .

Coordination becomes more necessary as the planning proces s
becomes more complex. Coordination must also look forward to th e
nongovernmental organizations, the communities and individuals wh o
are affected by the water and land programs, and to the impacts o n
regional and national economies and well-being .

EVOLUTION OF WATER RESOURCE PLANNING
IN THE PACIFIC NORTHWEST

Our planning organization in the Pacific Northwest is a regiona l
coordinating committee superimposed on the functional government
structure . The Columbia Basin Inter-Agency Committee is tha t
coordinating committee .

The river basin commissions contemplated by Title II of th e
proposed Water Resources Planning Act (S . 21) would be similar i n
their membership of federal and state resource agencies, but differ i n
being established by law, having a statutory responsibility for th e
preparation of comprehensive plans, a Presidentially-appointed chairman ,
and financing from federal appropriations .

The Pacific Northwest pattern goes back to the mid-1930s and to
the view of President Roosevelt that a valley authority is not the onl y
form of resource planning organization, but that the special condition s

45



of each river basin should be considered . In 1935, he directed the
Pacific Northwest Regional Planning Commission, and its parent, th e
National Resources Committee, to study the problem in the Pacific
Northwest with an open mind. (Source : Roy F. Bessey, "Pacific
Northwest Regional Planning-A Review", Department of Conservation,
Olympia, Washington, 1963, p . 25 .) The Commission's recommenda-
tions were :

1. To establish a statutory regional planning commission o n
a federal-state basis, and

2. To form a new federal power marketing agency which woul d
build and operate a regional transmission grid .

Congress failed to act on the planning proposal, but did establish a
power marketing agency in the Bonneville Act of 1937 .

When the National Resources Committee and the Pacific North -
west Water Resources Planning Council were terminated in 1943, i t
became necessary to re-establish a coordinating mechanism at bot h
the Washington and the field level. The Federal Inter-Agency Rive r
Basin Committee was established by agreement of the Secretaries o f
War, Interior, and Agriculture, and the Chairman of the Federal Powe r
Commission. This Committee, in turn, established the Missour i
Basin Inter-Agency Committee, and later (in 1946) the Columbia Basi n
Inter-Agency Committee .

In 1954, the FIARBC was replaced, by Executive Order, by th e
Inter-Agency Committee on Water Resources (ICWR) . CBIAC was re -
established in the same year, also by Executive Order, with essentiall y
unchanged responsibilities . Both at the national and regional level suc h
coordination as was achieved was by these inter-agency committee s
acting without statutory authority, appropriations or staff . The state s
participated, but without a vote, although as a matter of practice the
CBIAC came to regard the states as voting members and solicited thei r
full participation .

River basin planning in the Pacific Northwest meanwhile contin-
ued under Congressional authorization to the Corps of Engineers, th e
Bureau of Reclamation, and other federal agencies . The Corps of
Engineers whose initial "308 Report" on the Columbia River was made
in 1932 (H. D . #103, 73rd Congress, 1st Session) l/ completed its

"Report by the Chief of Engineers, March 29, 1932 .
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so-called 308 Review Report (Columbia River and Tributaries, H . D.
#531, 81st Congress, 2nd Session) in 1949 . 2 / In the preparation of it s
Review Report the Corps invited the participation and advice of othe r
agencies, but retained the responsibility for the general direction of
the study and the formulation of conclusions and recommendations .

In 1950, the Bureau of Reclamation's report on the Columbia
River was published as H .D . #473, 81st Congress, 2nd Session . Thi s
likewise was a single-agency investigation and report . The coincidence
of a historic Columbia River flood in 1948 led the President to orde r
a re-examination of the reports for flood control . He also ordered th e
two agencies to harmonize their recommendations . The resulting joint
report by the Corps and the Bureau, which included a number o f
new recommendations for multipurpose projects, was again a landmar k
in coordinated planning . This coordination was achieved, it may b e
noted, mainly after completion of the basic studies .

In 1955, the Corps of Engineers was authorized to review it s
previous report, particularly with regard to float storage in Canada
and a re-evaluation of hydro plants as part of a hydro-thermal system .
The resulting report (Columbia River and Tributaries, H . D. #403 ,
87th Congress, 2nd Session) 3 ' was less than comprehensive in scope .

The 1935 recommendation by the PNWRPC that a statutory regiona l
planning commission be established was never carried out . Planning
was deferred during the war years of the 1940s . It was de-emphasize d
as a matter of policy during the 1950s . Only now-some thirty year s
later-is there some likelihood of establishing the statutory plannin g
commission proposed in 1935.

In 1962, the Columbia Basin Inter-Agency Committee did take
two significant steps . First, it made its facilities available to thos e
agencies which cared to avail themselves of them for the coordinatio n
of water resource planning studies . For this purpose it establishe d
a Subcommittee on Coordinated Planning . It authorized this sub -
committee to establish a task force for the coordination, under sub -
committee direction, of planning for a specific basin or sub-basin .
It further provided that the Governor would appoint the chairman of the
task force if the basin lay entirely within a single state .

Second, CBIAC established a small, but competent staff, wit h
funds subscribed by member agencies on an annual basis, for bette r
conduct of CBIAC affairs and help to the technical subcommittees .

2/Report by the Chief of Engineers, June 28, 1949 .
3/Report by the Chief of Engineers, March 31, 1961 .
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Both steps ; it may be added, were taken on CBIAC's own
initiative . Similar measures had been proposed to the parent committe e
in 1960, but had been rejected. Small as these steps were, they wer e
in the right direction . They stemmed from the devotion of CBIAC
members to the principles of coordinated water resource planning ,
and their conviction, that such planning in the Pacific Northwest was
long overdue .

A Willamette River Basin Task Force was immediately established ,
in January, 1963, and Donel J . Lane was named by Governor Hatfiel d
as chairman. No fewer than four authorized planning studies of'part s
or all of the Willamette Basin, being conducted by federal agencies an d
the State have availed themselves of Task Force coordination . The
Corps of Engineers was the first to bring its review of its Willamett e
Basin projects under the Task Force . It was followed by the Publi c
Heal th Service (water supply and water quality control), the Departmen t
of Agriculture (water and related land resources), the Bureau of
Reclamation, and the Oregon Water Resources Board . , Bear in mind
that these agencies did not divest themselves of their responsibility
for making and reporting on the plans each was to carry out . All they
could do was to use the facilities of the Task Force for coordinatio n
with others . In the past it was the practice for an agency which wa s
making such a plan to establish an advisory committee for such a pur-
pose . The single task force could thus replace the several separate
advisory committees and otherwise facilitate the conduct of the
planning effort .

The Task Force has held public hearings and information meeting s
at yearly intervals in principal cities of the Willamette Basin to inform
the public and learn its desires . It has agreed on what basic dat a
(physical, economic and other) will be needed and what agency wil l
prepare them. An outline of a joint report has been prepared and
agency assignments made and accepted . Some question remains ,
however, as to how the Corps, the Public Health Service, and th e
Department of Agriculture will handle their recommendations to th e
Congress for authorization of projects, whether as parts of the joint
report or as attachments thereto . In any event, there will be only
one main report used by all agencies and containing the body of th e
substantiating materials .

The Puget Sound Task Force was established in 1964 by CBIAC to .
coordinate the Corps of Engineers' authorized report on Puget Sound an d
Tributary Streams with the work and interests of other agencies . Thi s
Task Force is co-chaired by an appointee of the Governor of Washington "
and the Corps of Engineers because the State of Washington was no t
in a position to assume the full chairmanship . The Task Force ha s
benefitted from the Willamette Basin experience . The value of thi s
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planning experience became further apparent when the Subcommitte e
on Coordinated Planning met recently to consider how to procee d
with a Columbia-North Pacific Basin Plan, assuming authorizatio n
by the Congress . Agreement was readily reached on the essentials
of a planning organization . A key element will be a technical staff ,
detailed by the participating agencies and working under the general
policy guidance of the Subcommittee . The need for a staff has becom e
apparent. The bulk of the planning work would, however, remain in
the several participating agencies and states .

One further chore has been performed by CBIAC over the pas t
two years : coordination of planning budgets of the member agencies .
Inherent in the area-functional organization of resource planning adopte d
in the Pacific Northwest, as in most other river basins, is the need fo r
coordinating planning budgets . Each of the several federal bureau s
and departments obtains its funds through a separate budget presentation .
It is obviously necessary to view all budgets for each river basin in
relation to each other . In the Pacific Northwest, CBIAC is used by
the Bureau of the Budget for this purpose, through the ad hoc Wate r
Resources Council . In 1965,. for the third successive year, CBIAC wil l
assemble the budget estimates for the three basin plans expected t o
be under way in the region during fiscal year 1967 . Only by ,such a
combined presentation can it be ensured that there are no omissions or .
duplications and that funds will be provided for the work as scheduled .

Small as CBIAC's 1962 steps were, they have given the region
a three-year lead in coordinated planning . CBIAC's modest competenc e
is recognized by the ad hoc Water Resources Council in naming CBIAC
as the coordinating organization for the Willamette Basin and the Puge t
Sound studies and the forthcoming Columbia-North Pacific Basin plan .

Thus, in the Pacific Northwest, we have come a long way fro m
the single project, single function, single agency approach of th e
early years of western water resource development .

PLANNING SITUATION AND NEEDS-196 5y.	 .

Let me make several points . In the first place, much planning
is presently going on as already indicated .

Second, more planning is needed, both to overcome the backlo g
built up during the last two decades when planning was deferred o r
de-emphasized, and to incorporate the more recently recognize d
functions of recreation, fish and wildlife, municipal and industrial wate r
supply, and water quality control .

Third, needs are changing as a result of population grow .th and
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industrial development . Urbanization calls for special treatment .
The intensity of use of land and water resources compounds as populatio n
and urban areas expand . Human needs are at last being recognized :
what man needs from his environment for spiritual as well as physica l
well-being .

Fourth, science and technology-evolving so rapidly in the last
two decades and promising to change even faster-open new uses for
land and water . New industrial processes require more water .
Science and technology open new ways to build water projects and put
water to use . Earth-moving costs are cut, turbines and generator s
are built larger and cheaper, and water is delivered to the land wit h
less waste . Such changes in techniques and costs of construction
affect project design and feasibility .

Fifth, geographic scope is expanding, both from improve d
technology and population pressures . Electric power, for example ,
is moved thousands of miles instead of hundreds . The interconnection
between the Pacific Northwest and the Pacific Southwest will permi t
the sale and exchange of power and energy between the two regions .
The practical effect is that installations and operations on the Columbi a
and in the Pacific Northwest must now be planned with relation t o
coordinated operation with a system extending into California, Arizon a
and New Mexico. River operations must be replanned accordingly .
Another example is the possible diversion of water to the Pacifi c
Southwest . A third example is the possible importation of hydro energ y
from Canada and Alaska, natural gas from British Columbia an d
Alberta, and thermal-electric energy produced at minemouth plant s
from distant fossil fuels . The availability of such distant energ y
resources obviously changes planning criteria .

Sixth, the Administration's conservation program opens new
opportunities for resource programs . We may cite the Wate r
Resources Research Act, the Community Facilities Act, the Economi c
Opportunity Act, the Wild Rivers Bill, the Land and Water Conservatio n
Fund, the Soil and Moisture Conservation Act, the Outdoor Recreatio n
Program, to mention several . The State of Oregon has just authorized
a three-year study of its long-range (100 year) water needs-a study
so appropriate that one now wonders why it has been delayed so long .
The federal Water Resources Research Act of 1965 is bound to acceler-
ate the scientific and technological innovations affecting water develop-
ment and use .
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MAIN ELEMENTS OF THE
PACIFIC NORTHWEST PLANNING EFFOR T

Where do we go from here? Against this historical perspectiv e
and statement of the present situation and needs, several steps becom e
obvious . Inherent in our regionalism is a responsibility for proposing ,
as well as executing programs, within the framework of national policy .

Regional initiative is particularly appropriate to the presen t
imperative of determining long-range regional water requirements i n
order to determine the quantities, if any, that can be diverted to other
regions . The state and federal agencies are now speaking with many
voices, whereas a single voice could be better heard .

1. The Columbia-North Pacific Basin plan is a first step no w
scheduled for a fiscal year 1966 start . It would be a so -
called Type I or reconnaissance plan which would reasses s
from available data the regional water resources and require-
ments, and propose the general shape of a desirable resourc e
program . The plan is presently conceived as a five-yea r
effort that will cost in the neighborhood of $5 million fo r
federal agencies alone . The plan will stop short of formulat-
ing plans for individual projects . That would come later, o r
be carried on concurrently under additional authorization .

2. Either a Columbia River Basin Commission should b e
established under Title II of the Water Resources Plannin g
Act (S . 21) which is now in final stages of enactment, or
CBIAC should be strengthened, to provide leadership an d
direction of regional water resource planning .

S . 21 declares "the policy of the Congress to encourag e
the conservation, development, and utilization of water an d
related land resources of the U .S . on a comprehensive an d
coordinated basis with the cooperation of all affected Federa l
agencies, States, and local governments, and others concerned .
Title I would establish a Water Resources Council at th e
cabinet level to make periodic assessments of the adequac y
of water supplies and to review regional water plans . Title II
would authorize the establishment of regional river basin
commissions to prepare and keep up to date "a comprehensive ,
coordinated, joint plan for Federal, State, interstate, and
local development of water and related land resources, " and t o
coordinate plans of the several government agencies . Title III
authorizes $5 million of assistance to the states to facilitat e
their participation in coordinated water resource planning .

51



Significantly, S . 21 would provide the statutory plannin g
commission first recommended for the Pacific Northwest thirt y
years ago . While it would not replace the bulk of the plannin g
done by many federal, state and local agencies, it would have
the responsibility for the preparation of a comprehensiv e
plan, the legal authority to back up its coordination efforts ,
the prestige of a Presidentially appointed chairman, an d
money and staff .

The decision, however, might be to retain CBIAC for
the present . This is based on the fact that CBIAC has experi-
ence in planning and coordination and has established valuabl e
organizational and personal relations .

If CBIAC were to be retained, means should be found t o
strengthen it-perhaps by Executive Order of the President -
to give it explicit authority for planning and to provide money an d
staff to do the job . The decision would presumably be a
compromise between what is technically desirable and practi-
cally feasible . Whichever way the decision goes, it seem s
likely that the Pacific Northwest will finally have the mor e
adequate resource planning mechanism it has long sought .

3. The states must join as equal partners in water resourc e
planning, as the Water Resource Planning Act contemplates .
The time has passed when interagency committees can be al l
federal. For some years CBIAC has sought the full and activ e
participation of the Northwest states . River basin commission s
established under Title II would be state-federal commission s
in every sense . This would bring all federal and state wate r
resource agencies into active teamwork for the first time .
Title III funds would, as stated above, be available to facilitat e
state participation in coordinated planning .

4. Water resources research is an essential ingredient of progress .
The state water research institutes can be centers for suc h
studies . The Water Resources Research Act of 1964, wil l
support these centers, and other research under the require-
ment that it can be coordinated and nonduplicating . So great
is the need for research that it will necessarily be addresse d
to the needs of the region on a priority basis .

5. The intellectual resources of our institutions of higher learnin g
can be recruited to great advantage-for education and training ,
for research, and critical appraisal of resource policies an d
programs .
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6. Long-range objectives of water and land resource conservation
and development need to be formulated . This is what CBIAC
refers to as its "goals project" . Curiously, this first ste p
in a planning process, the determination of end objectives ,
is often longest deferred . Water facilities have a life run-
ning into decades and centuries . Conservation is for posterity .
Yet our sights are set only years ahead . What will our popu-
lation be decades hence? What will be the shape of our citie s
and metropolitan areas? How shall we make our living? Ho w
can our waters and lands best contribute to our well-being ?
These are the difficult questions, but the answers will carr y
us well along on the planning job . As Roy Bessey write s
("Pacific Northwest Regional Planning, " p . vii) "The basic
problems of our planning have changed in their aspect s
rather than their essentials . The latter are still those re-
lating to people, their needs and aspirations, their resource s
and their environment, and their ways and means of advance-
ment in well-being . "

7. Water resource planning must be more fully coordinated with
planning for other purposes . Over-all land planning come s
first to mind-croplands, forest lands, wildlife, recreation ,
industrial and community use, open space . As the pressure s
of population and urban areas mount, the complete plannin g
of a river basin for all purposes becomes pertinent to th e
planning of water and related land resources .

8. Local governments also play an essential role . They represent
most of the ultimate consumers of water and occupiers of th e
lands . They plan and build and operate the local facilities .
They zone and regulate uses . They manage the small water -
sheds and tributary streams .

The Oregon Water Resources Board has sponsored a conservanc y
district bill to authorize the establishment of multipurpose conservanc y
districts to operate in local areas, cutting across the many existin g
local governmental units . An alternative is to rely upon the stat e
government to establish such governmental units as needed to plan and
build the local works . Flood plain zoning is another essential aspec t
of resources management which can be handled only at the state o r
local level . Highway planning must be correlated to ensure that suc h
works contribute to and do not conflict with plans for the watershed .
Metropolitan and urban area planning must become an active partner .

Thus we shall have planning at national, river basin, state an d
local levels, hopefully coordinated into a single comprehensive pattern ,
to conserve our heritage of resources and devote them to the uses o f
mankind .
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Presented April 28, 1965, by EMERY N. CASTLE, Professor of
Agricultural Economics, Oregon State University, Corvallis . Oregon
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Pwise*Zed?

I t will be necessary to arbitrarily rule certain parts of the subject o f
economic evaluation from this discussion because of the limits o f

time . We will confine our remarks to economic evaluation procedure s
followed by agencies of the Federal government. This eliminate s
economic evaluation of private individuals and that done by publi c
groups other than through the Federal government.

In getting at this rather complex subject it is necessary t o
present some background information . First, there is a brief, brief
discussion of the history of economic thought . Second, we give a
brief, brief review of the history of economic evaluation procedure s
as practiced by , the Federal government .

THE HISTORY OF ECONOMIC THOUGH T

Modern economic thought is often said to stem from Adam Smith' s
monumental Wealth of Nations . Not only did a system of thought whic h
has become known as the classical and neo-classical tradition in
economics stem from his work, but his writing also constituted a n
impressive analysis of the policy issues of his day . Among other
things, Smith's work may be viewed as a rationale for judging the rol e
of government. The logic of efficient resource use was developed i n
the tradition of Smith. From this tradition has come a rather commo n
definition of economics that runs along the following lines : "Economic s
is the science that deals with the allocation of scarce resources among
competing ends when the objective of the allocation is the maximizatio n
of those ends . "

This system of thought has resulted in a highly refined and
elaborate system of logic that may be used to judge the efficiency o f
resource allocation under rather restrictive assumptions . A market
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economy with a minimum of government intervention is the principa l
policy hallmark of the classical and neo-classical group . However ,
it has been demonstrated that the framework can be used as a tool of
analysis independent of policy implications . The development of this
system of thought centered in England and was carried on in the Unite d
States .

There was, however, a reaction to the classical and neo -
classical tradition in the United States and on the continent of Europe .
In the United States, Thor stein Veblen founded what has become know n
as the institutionalist school . John R. Commons and Wesley Mitchell
are other prominent names that are associated with institutionalism .
Institutionalists were critical of the abstract assumptions and the heav y
reliance on the deductive method practiced by the classicalists . The
institutionalists were more interested in the rules of the game . The y
recognized the market was one, but only one, method of allocating
resources and distributing income . Rather than being concerned with
the internal workings of the market, they were more interested i n
such things as child labor laws, minimum wage legislation and recla-
mation acts .

As we view economic work today, very few economists would
fit either of the two categories described. We believe economics is
on sounder ground than was either of the two schools described above .
The modern economist gives greater attention to empirical investigatio n
than did the classical economist although their work was not devoid o f
empirical content. By the same token it appears somewhat greate r
attention to an analytical framework than that given to the subjec t
by the institutionalists is appropriate in view of the activity of the
modern economist .

THE HISTORY OF ECONOMIC EVALUATION

Early in the history of this country the public decided that wate r
resource development was not always handled appropriately if left i n
the hands of private individuals . Various public enterprises came into
being primarily for water development . So long as these enterprise s
were local in nature, the public investment could be scrutinized b y
those who were bearing the cost . But with the Federal governmen t
entering the picture not only were the cost bearers and beneficiarie s
no longer the same people, but the aforementioned element of loca l
control was eliminated. The above is not intended to be critical o f
Federal investment or Federal activity, rather it is simply a statemen t
of conditions as we find them.

In an attempt to provide an economic test for public investment ,
Congress decided that the benefits from water resource developmen t
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should exceed the costs . Benefit-cost analysis was born! As .simple an d
as straightforward as the above test may seerryto the layman, it is a
decidedly complex problem . A literature has developed on the subjec t
which requires sustained professional effort for mastery . In effec t
benefit-cost analysis is an attempt to apply the profit calculus of the
private decision maker to public decision making . This literature ha s
been the product of both government .and academic economists, with
the former probably making the greater contribution . Government
economists developed general procedures and applied them to particula r
problems . The academic economists provided rigor, consistency an d
sophistication in their subsequent treatment of the subject .

THE USE OF BENEFIT-COS T

The American people have traditionally adoped a pragmatic at-
titude toward water resources . When a quantity or quality problem
existed which they wished to solve, they characteristically have spent
the money necessary to meet the situation . This has often occurre d
through the provision of additional storage or some physical improvement . .
They have quite correctly recognized there are both economic and non -
economic objectives that are not provided for in benefit-cost analysis .
Under these circumstances benefit-cost analysis in practice is really a
rather far cry from benefit-cost procedures as described in both the
government and academic literature .

Benefit-cost in practice has become a tool of justification rathe r
than evaluation. An individual entrepreneur or a corporation has a
stake in making a projected capital budget as objective as possible . A
Federal government agency has a stake in a particular outcome of an
economic analysis . It is not surprising that the same degree o f
objectivity does not prevail .

Engineers have been closer to public water resource development
programs than any other discipline . They are in positions of authorit y
in many of the government agencies . The Engineers Joint Council ,
which is composed of the executive officers of various engineerin g
professional societies have been concerned about the lack of standard s
by which public investment in water resources is judged . This Council
has issued statements calling for more strict adherence to the standard s
of benefit-cost . Social scientists have also been critical . "

Benefit-cost analysis has almost, but not quite, become a
mockery. Even with liberal standards and liberal interpretation of thos e

1lFor the viewpoint of the engineer, the economist and the political scientist, see Chapters 6, 7 an d
22 in Economics and Public Policy in Water Resources Development edited by Stephen Smith and Emery
Castle . Iowa State University Press . Ames, Iowa, 1964 .
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standards benefit-cost still performs a winnowing function and doe s
eliminate some marginal projects . But it is accurate to say that peopl e
from all of the disciplines who are close to water resources policy hav e
been critical of the kind of economic evaluation as represented b y
benefit-cost analysis as currently practiced .

WHAT OF THE FUTURE ?

As one attempts to predict the future course of men and thei r
institutions, he recognizes how meager our knowledge of social pro-
cesses really is if we use predictability as a criterion of that knowledge .
Nevertheless, there are some factors that have emerged or are in th e
process of emerging which may be quite relevant in this respect .
These factors can be classified as (1) methodological and (2) empirical i n
nature .

Methodological

Within the past few years techniques have been developed which
will permit the ramifications of economic actions to be specified fa r
more accurately than was previously the case . Simulation, linea r
programming and input-output analysis are examples of these techniques .
With the use of these techniques it is possible to do a far more compre-
hensive job of water resource planning than was previously the case .
Although these techniques are in no sense a panacea their adoption wil l
impose a certain rigor in the planning process .

Empirical Development s

There are two empirical developments that are emerging whic h
may place economic evaluation procedures in a somewhat differen t
context in the future than they have occupied in the past .

The first of these which will be discussed is that of the increase d
difficulty of supplying our water needs with existing institutional arrange-
ments . The so-called deficit areas are attempting to import wate r
rather than improve their own water use efficiency . It will become
increasingly difficult to solve our problems of water quality and quantit y
simply by government expenditures . The low-cost structures have been
built and the limitations of structures in meeting certain water problem s
such as flood control are becoming increasingly apparent .

The second of these trends seems somewhat paradoxical in th e
affluent society in which we live . I have reference to the increase d
competition for dollars in the Federal budget . "People"-oriented pro -
grams are coming in for increased attention relative to agriculture an d
natural resource oriented programs . (We are assuming defense an d
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international relations will continue to have large requirements rel-
ative to the size of the total budget . ) The result of this has been in -
creased pressure by the Bureau of the Budget on various department s
and agencies for economic justification of their programs . This ha s
already caused a change in the operating procedures of a number o f
departments . It is known this pressure has been felt by a number of
Department of the Interior agencies . Of course, the atmosphere i s
not ideal for objective analysis so long as the action agency also i s
doing the economic evaluation. However, if the competition fo r
Federal dollars becomes sufficiently keen, the Bureau of the Budge t
undoubtedly will become increasingly rigorous in their review pro-
cedures . The result may very well be greater emphasis on economic
analysis throughout the government . This is already occurring i n
Defense . Interest has been shown in applying the same kind of analysi s
to highways and education .
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Presented May 5, 1965, by JOHN H. DAVIDSON, . Chief Planning
Engineer, Division of Water Supply ' and Pollution Control, U.S. Public
Health Service, Portland, Oregon

4oft,-Raft9e Pro,/eeteo.td, Releale?

The question, "Are long-range projections reliable?", is an important
one but not because of any specific answer that can be given . The

importance of the question is related to the examination it provokes o f
our need for, and use of, projections .

I have in mind covering three areas in this seminar and then to
leave a generous time for questions .

First will be an examination of the leading question which i s
the topic of today's seminar .

Second is an excursion into the past to examine the reliabilit y
and usefulness of earlier projections .

Third will be a discussion of how to make projections mor e
useful through an examination of their application and deficiencies .

It was suggested by one of my Portland associates that I coul d
simply repeat the question, "Are long-range projections reliable? " ,
and then answer, "No", and ask if the audience had any more questions .
A more thoughtful reply, however, would require a further examinatio n
of what the question implied. One can be led astray here by going t o
the dictionary and making a fetish about the absolute meaning of "long -
range", "projection", and "reliable" . I propose to avoid this kind o f
exercise and examine what we are really seeking in the way of projection s
used in connection with water resources development .

I think that most will agree that there is a need to make pro-
jections even though there is a question of their accuracy . What we ar e
seeking is a tool to help us make decisions about actions to be carrie d
out now that will 'significantly affect the future . These actions ar e
frequently the construction of projects that will last a long time and
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usually preclude certain other actions . The question I would really like
to address myself to is : How can we increase the usefulness of long -
range projections? Before examing this, I want to emphasize that I
do not intend to go into the methodology of making projections or t o
imply that my comments are the final answer or even well-teste d
answers . This is a field that is evolving and all I can do is relat e
some of my own observations .

As background to the discussion, I would like to start with a n
excursion into the past . The need for, and practice of, making
projections is not new . Projections have been made since befor e
recorded history. The more sophisticated projections have been calle d
prophecies . The projections by such economists as Malthus hav e
caused their followers to call economics the "dismal science" . In
considering these historical efforts, the important question to us is :
Have past projections been reliable or useful ?

I think we can say that, in the past, the population forcasts o f
growth or decline for nations or the world have not been particularl y
reliable . As an example, many of the population projections for th e
United States which were made in the era of the Depression were for a
static population at a level which we have since far exceeded. However ,
even though in error, such projections have probably been usefu l
(or could have been if heeded) because they have shown the consequence s
of the continued application of one set of causal relationships . A
significant point is that while no projections made 50 years ago ar e
being used today some facilities based upon them are still in use .

As a practical matter, I doubt that any projections are ever i n
use over 10 years . In order to provide some perspective to the problem s
of making projections, consider standing in 1915 and projecting 1965 .
Even if you had guessed the population correctly, your projection s
of the needs for things used in 1915 would have been grossly in error .
You might have anticipated growing needs in communication, but wh o
could have guessed that transistors would be developed ?

With this perspective, we can turn to the examination of th e
significant question : How can we increase the usefulness of long-rang e
projections? From my own experience I can list a number of consid-
erations which, in some cases, you might even term prejudices . I
will list these with a few examples and we can discuss them where i t
appears appropriate .

1 . Identify the constraints on the things to be projected to
determine a ceiling and floor for the projections . For
example, the ceiling on lumber production, lacking mor e
reasonable constraints, would be the capacity of the fores t
resource .
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2. Identify the probable consequences of wrong guesses . The
most important projections are usually those that rule ou t
other actions .

3. All assumptions should be stated so that calculations ar e
reproducible and so that, in the future, departures from
the projections can be identified and adjusted as needed .

4. A flexible time scale is a useful concept and acknowledge s
the probability of updating projections .

5. Provisions for re-evaluation should be built in whereve r
possible .

6. Because some projections tend to be self-fulfilling or self -
defeating, re-evaluations should consider whether departure s
from the projections are short- or long-term trends o r
merely a wrinkle in the time scale .

7. Projections should be on a broad basis and to the exten t
possible separated from the immediate view as pointed ou t
by the example of predicting 1965 in 1915 .

8. When there is a need for detail on either an areal or subject -
matter basis it is important to work out the additive detail s
to avoid impossible projections .

a. An analysis of the use of wood resources suitable for one
pulp mill could suggest five full-sized pulp mills or fiv e
mills of 1/5 size if blind dependence upon statistics i s
permitted. This particular kind of error seems to occur
rather frequently. In the Willamette Valley, not long ago ,
an agency evaluated the need for a certain resource by
adding the projections supplied by each of a number o f
adjacent communities . The result was a projection fo r
a number of new industrial plants all of the same type . In
this case, each community had thought it was going to
be the location of a certain industry . However, because
this industry was based upon the development of a limite d
resource, its location at any one community would pre-
clude further development at the others . On the othe r
hand, the minimum economic plant size in the industr y
made it equally ridiculous to split the projected plant int o
several equal pieces .

b. Subtracting industries of interest from the total withou t
examining the residue can also cause ridiculous results .
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9 . An important approach is to develop a model of needs to b e
served so that there can be internal consistency . The
distinction should be made between "what is most likely" ,
"what is most desirable", and "what would be if certai n
constraints are applied. "

From these considerations, particularly the last one, I hop e
you can share with me the feeling that projections are useful tools that
can indicate what might happen if certain assumptions apply, but the y
will not necessarily tell us what will actually happen .
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Presented May 12, 1965, by CORNELIUS BATESON, State Represent-
ative, Oregon State Legislature, Salem, Oregon

Id Oeec .Sgateu oaPaelteVlatrteta

duf.,woded?

O regonians have a genius for self-government . It is manifested in
dozens of ways in the organization and functioning of our State an d

local government. Though I hasten to note that an organic function tha t
was useful and timely 50 or more years ago is not, necessarily, th e
most useful and timely at the present time .

I believe that this "genius" is essentially an acquired one ; havin g
its basis in the Populist tradition that feared and distrusted central
government, and the native conservatism of an agricultural state . The
most significant manifestation of this "genius" is not, I believe, th e
"Oregon Plan" with its Initiative, Referendum and Recall-though thi s
springs from the same Populist distrust of government-but in the syste m
of local districts which has been designed to meet specific loca l
problems .

It is not impossible for a suburan citizen to have his drinkin g
water provided by one district, his house protected from fire by another ,
his sewage carried away and treated by a third, his hospital needs tende d
by a fourth, and to look toward burial by a fifth . Such a citizen probably
is in bad need of a city, but because he realized and appreciated thes e
needs one at a time, rather than as an integrated whole, he and hi s
neighbors solved them one at a time-and who is to say that they wer e
unwise ?

As I am sure all of you are aware, it is not only in the matter o f
urban-type services that special taxing districts proliferate . We, in
Oregon, have eight varieties of local taxing districts in the field o f
water alone .

Irrigation Districts were started in 1895, of which we now have 60 .
1895 also saw the inception of Diking Districts, and there are now 45 o f
those . 1915 saw the inception of Drainage Districts, now numbering 50 .
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In 1917, Domestic Water Supply Corporations were started, now bein g
the largest single variety, with 118 . In 1937, Flood Control District s
were first permitted, and though there are none in operation now, the y
filled a need. 1937 also saw the inception of the Corporation for the Us e
and Control of Water-the longest name on the list and potentially the
smallest single unit since it can be formed by as few as three land-
owners-of which 86 such districts are now in operation . Like 1937 ,
1947 was also a big year in district legislation . The Water Conservation
District Law was passed to allow the joinder of Irrigation District s
into larger and more effective operating units without going through th e
dissolution process . Unfortunately, it has not been used, and there i s
no such district in the State . The Water Control District Act, however ,
has achieved wider acceptance, there now being 31 districts .

Each of these enabling acts-and that is all that any of them have
been-was passed in response to a special need ; passed to allow loca l
citizens to meet their local water problems on a local basis . Suc h
localism and steadfast determination to stand on their own feet may b e
great fodder for the Fourth of July speechmaker-and it certainly is a
virtue-but its effect on Oregon water law has been one of fragmentation ;
and we may not long be able to afford it .

All of these districts I have discussed are "action" agencies -
the agencies that actually do the work in the field-that build, operate
and construct works to use or control some part of our water resource .
Inextricably tied with them, and as essential to their success as any
other item, is an overall policy, a basic water law . And in the relation -
ship between action and policy, Oregon's record is not particularly good .

By 1907, 12 years after the enactment of the Irrigation Distric t
and Diking District Laws, the State still had no overall water law . It
was in that year that Governor Chamberlain, in a letter of instructio n
to State Engineer, John Lewis, wrote, "Owing to the persistent effort s
of certain interested persons and corporations during the past session o f
the Legislature, the water legislation so strongly recommended by al l
state departments having to do with reclamation matters was defeated . "

Engineer Lewis, responding to the Governor's letter, two week s
later said, quite correctly, "Water is one of the necessities of life and
one of the most important of our great natural resources . It is not
inexhaustible like the' air we breathe, but like coal, iron, or timber i t
can be monopolized by a few to the detriment of many, unless guarde d
by proper legislation . "

The 1909 Legislature passed a basic water law, and it has, throug h
the years been modified and expanded . The 1955 Water Resources Boar d
Act followed from the same recognition of need that inspired Governo r
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Chamberlain and Engineer Lewis, and is a lineal descendent of the
same concepts which led to the 1909 enactment .

But Lewis' statement is not any less true today than it was 5 9
years ago . Let me repeat the second sentence of his remark, I t
is not inexhaustible like the air we breathe, but like coal, iron, o r
timber it can be monopolized by a few to the detriment of many, unles s
guarded by proper legislation . " And this is now the case in Oregon .
Too much of our water is being monopolized by the few to the detrimen t
of the many. Not in the way that Lewis meant-riparian rights vs .
appropriation-but by the failure to effectively utilize our water for th e
benefit of all .

When Oregonians go to Washington, D . C . , to plead for federa l
water and power action, the consistently recurring phrase is "multiple -
use" . It is an advanced, defensible concept, consistent with all that i s
good in the field of natural resource conservation. Why then, do some o f
these same men return to Oregon and steadfastly deny that there is any
need for legislation to put the multiple-use concept into Oregon law?
Why indeed? Let me suggest that there are three basic reasons ; local
pride in the District that they have built up over the years of struggle ;
fear of any change which might jeopardize either their own persona l
position in the District or, more important, the water upon which they ,
as businessmen and farmers depend, and failure to understand th e
overall problem .

No one will argue that a single drop of water, first trapped in the
high mountains, released for fishery uses, then flowing downstream to
an industrial plant where it is used, cleaned and returned to the stream,
then flowing by a state park or private resort, then being diverted to
a municipal water system, then through a sewage disposal plant an d
back to the stream, then used for irrigation and returned to the stream
through the works of a drainage district to flow on for pollution abate-
ment and fishery uses, that such a drop of water is less importan t
than a drop which flows unchecked in winter flood to do great damag e
to homes and farms, destroy spawning beds, and flow wasted to th e
sea . The first is not one drop of water, it is 10 or more . We have
passed the time when we can be profligate with our water . We must put
"multiple-use" into our vocabulary while we are in Oregon, instead of
reserving it for use as a selling point on trips to Washington, D . C .
If this concept is accepted the remaining question is, "How? "

I believe that there are two alternatives . The first is to expand the
powers of one or more of the varieties of Districts which are now per-
mitted by Oregon law . The second is to create a new variety of distric t
based upon the multiple-use concept .
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The first alternative is unacceptable to me . In the first place, all
of the present varieties of districts, with the possible exception o f
Water Control Districts are so limited in their functions that it woul d
be an unnatural grafting on of new powers to add the requisite authorit y
to the present structures . Some kinds of districts may irrigate an d
drain, others may drain only, still others may supply domestic wate r
only, and so on .

A further obstacle to the grant of added authority is that the extant
districts have usually been organized around only one or two of the power s
that they have . It is uncommon to find an Irrigation District tha t
controls its own watershed . Few Domestic Water Supply District s
control their sources of water . They are usually distributing agencie s
only. The major Water Control Districts are drainage oriented, wit h
some sale of water for domestic use . Thus, few, if any, of the extan t
districts are watershed-based .

The third problem involved in an extended grant of powers is a
political one . People who petitioned or voted to create a district now
serving them had only limited services in mind . I do not believe tha t
it is good government to change the rules after the game is started, by
granting extended powers without some choice by the people involved a s
to what they want to do . These are the three main reasons why I fee l
that the first solution-extension of powers of existing districts-is not
feasible .

The second alternative is to create a new variety of district . Note
here that by "create" I do not mean establish, I mean permit the
formation . The choice must still be left to the local citizens . We may
see the time when the state must act directly in the water action fiel d
without local district formation, but when that time comes, and I d o
not believe that it is yet here, the local district will be extinct .

What then are the parameters for such a new district? Wha t
should be its geographical basis, its powers, subject to what authority ?

Such a new district-and for convenience I will refer to it as a
Water Conservancy District, since that is the name used in the state s
which have adopted this concept-must, in my view, be subject to the
State Water Resources Board in terms of policy, and subject to th e
general state law in the matter of water appropriation . That is, if i t
wants certain waters it must follow the standard procedures of gettin g
clearance from the Water Resources Board for the use to which it
seeks to put the water, and permission from the State Engineer t o
appropriate the water . Implicit in these powers is, of course, the
power to condemn water rights under the general condemnation
statutes .
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The Conservancy District must have a watershed approach . Thi s
is absolutely essential . If there is no watershed approach there can b e
no meaningful and comprehensive planning . The term watershed, of
course, means all things to all men . To some it means the Deschutes ,
or the Willamette ; to others it means the Luckiamute or the Pudding, o r
even the Santiam. It seems to me that in the formative stages th e
latter, smaller concept of size will have to apply . We may see the
day that the major rivers of the state will be so surrounded b y
Conservancy Districts on their tributaries that some joinder of thes e
districts, or the creation of a larger, all-encompassing district, wil l
be in order, but this is in the future .

The powers of the District must include use of water for all ten
of the beneficial uses recognized by Oregon Statute . The District must
have the power to build, develop and operate engineering works . I do
not believe the formal "subdistrict" approach-requiring a separat e
formation procedure-should be required, but it may be necessary i n
order to clarify the funding problems . This is the approach used in
Water Control District Acts . It has worked fairly well there, but it i s
cumbersome in some cases .

The Conservancy District must have the power to supply wate r
both within and without the boundaries of the District. It must be se t
up so that it can qualify under PL 566-the Federal Small Watershe d
Act. It may be that this limitation will require the subdistricting
approach I mentioned earlier, in order to fall within the 250, 000 acr e
limit. If so, the subdistricts must be constituted so that they can tak e
advantage of PL 566.

And finally, there must be suitable and realistic taxing, assessment ,
rating and bonding provisions built into the law . Unrealistic financia l
limitations will make even the most desirable law ineffective .

You may ask, is this a new idea? It is not . Ohio is the leader
in the field. Drastic floods in 1913 forced the State of Ohio to act ,
and since the passage of the original Conservancy Act in 1914, amend-
ments have broadened the purposes for which a conservancy district
may be organized . Originally conceived as a flood control agency, a
conservancy district may now conserve and develop water supply ,
improve drainage, collect and dispose of waste, provide for irrigation ,
or arrest erosion. Such a district is the one local agency under Ohi o
law that can plan and execute a basin-wide program of water management .
Other states have followed Ohio's lead . The outstanding example in the
West is probably the Colorado Act, from which I borrowed freely i n
drafting the Bill presented to the Oregon Legislature .

There is another quite reasonable question you might ask. "If
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this idea is so good, why hasn't the Legislature acted? "

There are three reasons . The first is a fear of taxation, primar-
ily expressed by the timber companies . They fear, and perhaps not
without reason, that their forests may be used as the financial basi s
for a conservancy district which does not really benefit them in a n
amount commensurate with their contribution . Certain safeguards have
been put into the Bill to protect them, but they are not yet satisfied .
The solution may lie in changing the financial provisions so that mor e
of the funds are raised from benefit assessments and less from a d
valorem taxation, though those of you who are experienced in the prob-
lems of isolating primary, secondary and tertiary benefits and quanti-
fying them may not agree .

The second is the sort of opposition that comes from establishe d
districts, particularly in Eastern Oregon, who fear that someone migh t
disturb their little deal . I think that the epitome of this view was ex -
pressed by a representative of the Oregon Reclamation Congress ,
speaking for the Irrigation Districts before the House Committee o n
Natural Resources . He had been seeking an amendment to the Conser-
vancy Bill that would forbid a conservancy district being, formed
including or overlapping an Irrigation District . His comment was tha t
it would be bad to allow such overlap "because the (Conservancy )
District might be able to furnish irrigation water cheaper than we, th e
Irrigation District, can." Perhaps someone should remind the gentle -
man that the purpose of the Irrigation District is to provide the cheapes t
possible water. If they can not do it, they should get out of the way fo r
someone who can . So long as the farmer's fields have water available ,
I fail to see that the name of the supplying district is critical .

The third, and most devastating of the reasons the Legislature ha s
not acted, is that few people in Oregon really comprehend the problem.
Even after the 1964 floods it has been difficult to arouse interest in th e
need for Conservancy Districts . Because of the "lead" time necessary
to form districts, to plan works, to prepare upstream land treatment ,
and so on, there is no time to waste . Our problem is an educational
one .

Oregon is engaged in a massive four-year study of our water need s
to the year 2065 . This is excellent, but it is only academic if we fail t o
utilize the water that we now have . Californians are pragmatists, and
they are thirsty, and that is a devastating combination . All of the
stated needs in the world will not stop them if they see that we are no t
using our water . We need the study, but we need action in the field i f
we are to win the fight to save our water . No one should be fooled into
a feeling that the diversion plan will never come to pass .
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In closing I suggest to you that our present system of publi c
districts is outmoded, that it needs to have added to it a Conservanc y
District Law, and that if this is not done, a part of the price for inaction
will be defeat in the California fight .
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Presented May 19, 1965, by LOUIS H. FOOTE, Member of the Oregon
State Water Resources Board, Salem, Oregon

/4se Gkegcra 9Kauruunsco4deguate 7

W
e, especially we in the water resources business, are constantly
admonished to be "forward looking" in our activities and considera-

tions . However, it is also important that we be aware of the backgroun d
and history of our business . It would be rash to attempt to evaluat e
the adequacy of Oregon's provisions for dealing with its water resource s
without gaining the perspective of our experience .

Let us stipulate that the general history of the settlement and
growth of Oregon is known, or at least is available, to all . One of the
major incentives of early migration to Oregon was the availability o f
land and sufficient moisture to assure successful crop production .
No effort was made in early times to regulate the use of water as ther e
was ample supply and little or no need for regulation . The doctrine of
"first in time, first in right" was the governing principle from th e
beginning and remains today as a fundamental of Oregon water law .
Continued population growth and the associated increased requirement s
for water created problems and caused increasing instances of con-
troversy. Lack of permanent records of water use and increasin g
difficulty in locating competent witnesses as to the facts led to a n
increasingly chaotic situation . It is surprising, if not amazing, that
Oregon had been a state for 50 years and had gained a population of ove r
600, 000 before enactment of our basic water law-the 1909 water code .

The basic principles involved in the 1909 water code are :

1. All water within the state, from all sources of supply ,
belongs to the public .

2. Subject to rights existing at that time-1909-and certain
exceptions, all waters within the state may be appropriate d
for beneficial use by means of permits issued by the
State Engineer .
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The basic doctrine of "first in time, first in right" was continue d
in the 1909 law-provided the use was beneficial and without waste .
Prior rights were protected and an orderly procedure established fo r
recording water rights . A right to use water was established to b e
private property. Provision was made for the reversion of unuse d
water rights to the state .

Subsequent to 1909, legislation concerning water was, in general ,
for a special purpose or applied to a special area . However, due
again to the growing demand for water, there was much legislativ e
action concerning water and by 1950 quite an imposing accumulation
of law was on the books and many authorities were established .
Unfortunately, many conflicts of purpose and authority had developed an d
the confusion had become acute .

Consequently, the 47th Legislative Assembly, in 1953, estab-
lished a Water Resources Committee for the purpose of making a
comprehensive study of the water resources of the state and requirin g
that the Committee report the results of its study to the next legislature .
Specific guidelines were established for the Committee and its recom-
mendations were to cover certain definite items . The Committee, in
summary, concluded that :

1. There was a need for a statutory state water policy .

2. There was a need for one agency to administer the policy .

3. That agency should make studies and investigations o f
present and future water needs of the state and be em -
powered to allocate waters to meet future requirements .

4. That agency should be further empowered to resolv e
conflicts arising over applications for water in accordanc e
with statutory policy .

5. There was a need for broadening the statutory definition
of beneficial uses of water .

The findings and recommendations of the Committee and the
drafts of proposed legislation to accomplish those recommendation s
are set forth in its report to the legislature . The legislature endorse d
the report of the Committee and, in 1955, enacted the recommende d
legislation without substantial modification . Thus we have the estab-
lishment of the State Water Resources Board in 1955 and the enactmen t
of the State Ground Water Code in 1955 .

The key conclusions of the Committee noted above ar e
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incorporated as principles in the act that created the State Wate r
Resources Board .

In creating the board the legislature stated (ORS 536 . 220) tha t
it recognized and declared :

"(a) The maintenance of the present level of the economic an d
general welfare of the people of this state and the future
growth and development of this state for the increase d
economic and general welfare of the people thereof are in
a large part dependent upon a proper utilization and contro l
of the water resources of this state, and such use an d
control is therefore a matter of greatest concern and high-
est priority .

"(b) The proper utilization and control of the water resource s
of this state can be achieved only through a coordinated ,
integrated state water resources policy, through plan s
and programs for the development of such water resource s
and through other activities designed to encourage, promot e
and secure the maximum beneficial use and control o f
such water resources, all carried out by a single state
agency.

"(c) The economic and general welfare of the people of thi s
state have been seriously impaired and are in danger o f
further impairment by the exercise of some single-purpos e
power or influence over the water resources of this state
or portions therof by each of a large number of publi c
authorities, and by an equally large number of legislativ e
declarations by statute of single-purpose policies with
regard to such water resources, resulting in friction an d
duplication of activity among such public authorities, i n
confusion as to what is primary and what is secondar y
beneficial use or control of such water resources and i n
a consequent failure to utilize and control such water re -
sources for multiple purposes for the maximum beneficia l
use and control possible and necessary .

The Legislative Assembly, therefore, finds that it is in the
interest of the public welfare that a coordinated, integrate d
state water resources policy be formulated and mean s
provided for its enforcement, that plans and programs fo r
the development and enlargement of the water resource s
of this state be devised and promoted and" that othe r
activities designed to encourage, promote and secure the
maximum beneficial use and control of such water resource s
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and the development of additional water supplies be carrie d
out by a single state agency which, in carrying out it s
functions, shall give proper and adequate consideratio n
to the multiple aspects of the beneficial use and control o f
such water resources with an impartiality of interes t
except that designed to best protect and promote th e
public welfare generally . "

To implement this broad declaration of intent, the Legislatur e
provided that there would be created a board composed of seve n
members appointed by the Governor and subject to the approval of a
two-thirds vote of the Senate . The only eligibility requirements fo r
members of the board are that they be citizens of the United States an d
residents of Oregon . The basic concept was to have seven individual s
with broad backgrounds and interests in the field of water resources s o
that from their combined judgments would come better decisions tha n
might be expected if each member represented a specific, separat e
interest in the beneficial use of water . Members of the board receive
no compensation other than actual expenses .

The functions of the board are spelled out in considerable detai l
in the basic statute . Many of these requirements are worthy of mention .

The board is directed to proceed as rapidly as possible to
study the existing water resources of the state, means and method s
of conserving and augmenting such water resources, existing and
contemplated needs and uses of water for domestic, municipal, ir-
rigation, power development, industrial, mining, recreation, wildlife
and fish life uses, and for pollution abatement . All of these uses ar e
declared to be beneficial uses and in its studies the board is further
required to take into consideration other related subjects includin g
drainage and reclamation.

Based upon such studies and after an opportunity to be heard ha s
been given to all other state agencies which may be concerned, th e
board is required to progressively formulate an integrated, coordinate d
program for the use and control of the water resources of the state and
issue statements thereof. The board has authority to classify and re -
classify the waters of the state as to its highest and best use . The
board may prescribe preferences for the future for particular uses of
the waters of any source of supply in aid of the highest and best
beneficial uses thereof.

In formulating these programs the board is required to take int o
consideration the following legislative standards : (ORS 536 . 310)

"(1) Existing rights, established duties of water and relativ e
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priorities concerning the use of the waters of this state and
the laws governing the same are to be protected and pre -
served subject to the principle. that all of the waters withi n
this state belong to the public for use by the people fo r
beneficial purposes without waste ;

"(2) It is in the public interest that integration and coordinatio n
of the uses of water and augmentation of existing supplie s
for all beneficial purposes be achieved for the maximum
economic development thereof for the benefit of . the state
as a whole ;

"(3) That adequate and safe supplies be preserved and protecte d
for human consumption, while conserving maximum
supplies for other beneficial uses ;

"(4) Multiple purpose impoundment structures are to be pre-
ferred over single-purpose structures, upstream impound-
ments are to be preferred over downstream impoundments .
The fishery resource of this state is an important economi c
and recreational asset . In the planning and construction o f
impoundment structures and milldams and other artificia l
obstructions, due regard shall be given to means and
methods for its protection;

"(5) Competitive exploitation of water resources of this stat e
for single-purpose uses is to be discouraged when other
feasible uses are in the general public interest ;

"(6) In considering the benefits to be derived from drainage ,
consideration shall also be given to possible harmful effect s
upon ground water supplies and protection of wildlife ;

"(7) The maintenance of minimum perennial streamflows
sufficient to support aquatic life and to minimize pollutio n
shall be fostered and encouraged if existing rights and
priorities under existing laws will permit ;

"(8) Watershed development policies shall be favored, wherever ,
possible, for the preservation of balanced multiple uses ,
and project construction and planning with those ends i n
view shall be encouraged ;

"(9) Due regard shall be given in the planning and developmen t
of water recreation facilities to safeguard against pollution ;

"(10) It is of paramount importance in all cooperative program s
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that the principle of the sovereignity of this state over al l
waters within the state be protected and preserved, an d
such cooperation by the board shall be designed so as t o
reinforce and strengthen state control ;

"(11) Local development of watershed conservation, when
consistent with sound engineering and economic principles ,
is to be promoted and encouraged ; and

When proposed uses of water are in mutually exclusiv e
conflict or when available supplies of water are insufficient
for all who desire to use them, preference shall be given
to human consumption purposes over all other uses and
for livestock consumption over any other use, and there -
after other beneficial purposes in such order as may be i n
the public interest consistent with the principles of thi s
act under the existing circumstances . "

It is obvious that the formulation of the "integrated and coordi-
nated program" for the use and control of the water resources of th e
state is a primary and major responsibility of the board . The decision
was made when the board started its operation-and wisely it seems -
in view of the availability of funds and the wide diversification of wate r
yield, topography, and of present and future water uses between the
river basins of the state to proceed on an individual river basin study
basis . Consistent progress has been made on this task and most of
the state's basins have been completed though a large area in South -
eastern Oregon still remains to be covered .

The board devotes substantial time and effort to quasi-judicia l
activities arising from the statutory requirement that the State Enginee r
refer to the board for consideration any application for water use that
he considers may prejudicially affect the public interest or is to
develop more than 100 theoretical horsepower . In such cases the
board must hold hearings, examine fully into the matter in the light o f
the standards and policies established by statute and determine the
merit of the proposal . Proposed developments such as the Hig h
Mountain Sheep project on the Snake River or the Round Butte projec t
on the Deschutes River require extensive investigation, study and con-
sideration .

The board is the state agency that reviews all federal projec t
proposals referred to the state for comments and, after consulting al l
affected or interested state agencies, submits the official comment s
of the state .

The board is the agency that coordinates the activities of federal ,
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state and local agencies or groups working in the water resource develop-
ment field . This work is important to sound project planning and t o
sound comprehensive water resources development planning . The boar d
representative serves as chairman of the state-federal task force organ-
ized to coordinate the current Willamette Basin review study .

The ever increasing threat of water shortage in the Pacifi c
Southwest and the publicity afforded various schemes for augmentin g
supply by diversion of so-called "surplus" water from the Pacifi c
Northwest has greatly stimulated public interest in this matter . Th e
board has recommended that an ultimate water requirements study b e
made of Oregon so that surpluses-if any-can be identified as t o
amount and location. Also, the amount and location of deficiencie s
could be identified . The purpose of course being to develop data no t
now available which would permit the state to participate in the formula-
tion of a regional water plan on a factual and informed basis .

The legislature has provided funds to initiate such a study an d
the board is now in the stage of preliminary arrangements therefor .

Much of the work done to date in investigating the resource s
and needs of various river basins will be utilized in the ultimate need s
study. The real task, of course, is the expansion of our usual determina-
tion of requirements over a 20-year future period to an ultimat e
requirement .

The Legislature has directed the board to represent the stat e
in sponsoring federal flood control projects but the Attorney Genera l
rules that this is not possible without a constitutional amendment .
Similar limitation precludes state sponsorship of any development unde r
the federal Water Supply Act .

The board is directed by the legislature to provide physical
maintenance of flood control projects, but no funds have yet been ap -
propriated for this purpose .

The board has received a small appropriation for flood plain
identification work which is at least recognition of state responsibilit y
in this area where very little has been done to date .

While the board participates to some degree in research activitie s
and in cooperative programs seeking basic data as well as in lesse r
activities, it is evident that the board is presently a policy, planning and
quasi-judicial agency rather than an administrative or operational agency .

The board functions on a committee basis through four interna l
standing committees which pass upon all matters prior to thei r
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consideration by the entire board . These committees are :

1. Legal - dealing with the legal requirements and aspect s
of the board's activities ;

2. Legislative - concerned with proposed and pending legislative
action in the water resources field (both state and federal )
which may be of interest or concern to the state ;

3. Budget - developing and justifying adequate financial provisio n
for the work of the board and guiding the utilization of
available finances ; and

4. Program - which reviews the investigations, studies ,
analyses and proposed programs of the board ; reviews the
proposed reports and recommendations developed by th e
board and considers the desirability of revising the form ,
scheduling or purpose of the board's activities as ma y
appear necessary .

The chairman of the program committee also serves as vice -
chairman of the board and, in the usual sequence, will serve as boar d
chairman during the succeeding year . The board has adopted a polic y
of electing a new chairman each year to preclude any individual dominanc e
of the board. The board is required by law to hold at least four publi c
meetings per year for the conduct of its business, but it actuall y
meets about once a month, usually in the area of the state that is the
principal topic of the meeting . The board staff is small, consisting of
an executive secretary who is the full time director of the board' s
activities and some 20 to 25 other employees . The law creating the
board provides that the State Engineer shall be the Chief Engineer o f
the board and it also grants the board authority to employ necessar y
staff personnel . The State Engineer, upon the establishment of the
board, contended that the duties and responsibilities of his office would
not permit him to effectively serve the board and urged the board t o
arrange suitable staffing under the authority provided by law . This wa s
done and has been continued in effect. While the State Engineer attend s
board meetings and takes an active part in deliberations, he is not a n
active member of the board staff . The staffs of the board and of the
State Engineer enjoy close cooperation on many phases of the board' s
activities, but they are separate units . The board attempts to utiliz e
all available sources of data in accomplishing its work so that th e
costly process of developing and determining basic data can be minimized .
State, federal and local agencies have been cooperative and hav e
provided a wealth of pertinent information . Local groups- especially
water resources committees organized at county level- have been a
great assistance in developing the facts of local problems an d
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requirements . Accordingly, the board staff has been largely involve d
in the assembly, compilation, organization and interpretation o f
existing data .

The board has made remarkable progress in the ten years of
its existence in determining the water resources of the state and i n
developing broad plans for their best use for current and future needs .
It has had excellent results in resolving controversies over water us e
or development proposals . Its restrictions on certain uses wher e
circumstances so indicated have merited general acceptance . The
decisions of the board have been well supported and it appears to have
gained the respect of the public and of interested state and federa l
agencies .

Regardless of its success to date the board realizes that it s
initial investigations are rather preliminary in scope, that proble m
areas require more study, that serious inadequacies in basic dat a
should be corrected, that the broad plans that have been formulated ar e
not adequate for specific purposes-especially in the matter of conservin g
and augmenting the water resources of the state . In short, the need fo r
review, refinement and elaboration of these initial studies is becoming a
pressing matter in some areas even before they have been complete d
in all areas .

The very success of the board has created one of its biggest curren t
problems in that requests for advice and assistance, inquiries fro m
individuals and other agencies are proving a serious burden to a smal l
agency with limited staff and a heavy work load .

It should be emphasized that the Oregon State Water Resource s
Board is a policy and planning agency with certain quasi-judicia l
responsibilities . The administrator of water resources in this stat e
is the State Engineer and his duties and responsibilities are an interest-
ing and separate story. The board is not a constructing or operating
agency . Under the present constitution it may not even sponsor o n
behalf of the state a development project proposed by one of th e
federal agencies . Even the policy and planning responsibility of th e
board is diluted by the fact that the Ground Water Code, enacted b y
the same Legislative Assembly that established the board, placed the
responsibility for controlling the development and use of ground wate r
upon the State Engineer .

When we look about we find a terrific variance among the state s
in the provision that has been made for the husbanding of water resources .
Oregon appears well ahead of other Northwest states in this regard an d
far behind some states . As might be expected the states have, i n
general, provided the means of coping with their own problems .
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Methods vary almost as much as means in that some states hav e
established strong state authorities while others have delegated broa d
authority to local district entities-such as the Conservancy District s
in Ohio . Some states have been very dilatory in making any provisio n
for the control of their water resources which has the unfortunat e
effect of weakening the position of the states attempting to assert and
maintain the rights of the states to control their own water resources .
The several federal agencies in the water resources field can be called
upon to deal with water resource problems and the most common reaso n
for the increasing federal participation and dominance in this regard i s
the failure of the states to make timely and adequate provision fo r
resolving such problems .

Oregon can properly be proud of its Water Resources Board fo r
it is based upon sound legislation and has proven quite satisfactory i n
the initial ten years of operation . The early period of many conservation
activities is necessarily one of determining the extent of the resource an d
its adequacy to meet public needs by wise use . The board as a planning
and policy agency has certainly proved adequate thus far . In its present
form there is room for question as to the continued adequacy of the board .
A seven member, part-time board is a rather awkward vehicle if fast
action or prompt decisions are needed . Assuming that Oregon will no t
remain static in the water resources field, it appears that provision fo r
greater administrative control of water use will be necessary, tha t
planning will veer toward specific developmental provisions, tha t
actual construction and/or operation and maintenance of water contro l
structures will be required. Such requirements will not be adequatel y
met by existing institutions in their present form These needs can b e
met either by modifying existing organizations as required or b y
creating a new agency or agencies or by a combination of these actions .
The board has recommended to the legislature that consideration b e
given to the conservancy district approach in making further provision
for the wise development, use and control of our water resources .

To the professional planner, requirements are usually muc h
more imminent and pressing than they appear to the public and whil e
one must be confident that action will be taken to meet demonstrate d
public need it is well to be patient . Oregon has shown little desire t o
establish any authoritarian agencies and it is quite probable that we shal l
go along meeting our problems as we encounter them with a minimum o f
fan-fare. For the present, Oregon's water resources are in good hand s
and, assuming that the public is furnished full and accurate information ,
the people of Oregon can be expected to provide acceptable and effectiv e
means for dealing with the more complex and serious problems of the
future as the need arises . Conversely, until there is a demonstrate d
need for change, it is quite probable that the status quo ante will prevail .
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Presented May 26, 1965, by CHARLES MC KINLEY, Professor o f
Political Science, Reed College, Portland, Oregon
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'
have no doubt that Professor Clark's discussions of water law an d
customs have touched upon a number of the regulatory agencies an d

their activities . But we should remember that these specialized agencie s
came late on the scene . The courts were the first regulators . Unde r
English common law they settled disputes over the use of waters b y
private citizens, and developed a body of doctrines to be applied i n
individual instances . These doctrines were known as riparian rights ,
which I assume'Professor Clark has also discussed . Also, when the
American-Mexican doctrines of prior appropriation were developed an d
accepted in whole or in part by the western states, claims to waters wer e
at first "adjudicated" solely by the courts . Even today a number of
states (including Idaho) leave to the courts the regulatory functions whic h
our Oregon State Engineer and our State Water Board perform .

In apportioning surface waters among competing states it is the
Supreme Court that performs an adjudication and a supervisory admin-
istrative role as to what each state and its residents shall be entitled to .
The principle of "equitable apportionment" compels this continuing
judicial supervision whenever conditions change and require a re-exam-
ination and perhaps a reallocation of interstate waters . Only wher e
voluntary interstate compacts have been made does the federal cour t
bow out . Even there it acts to restrain recalcitrant states from renegin g
on their compact agreements .

But both the Congress and the state legislatures have also playe d
direct regulatory roles by enacting statues soon after the Revolution tha t
included specific regulations . Not until 1920 when the Federal Powe r
Commission was established was there an "independent" regulatory tri-
bunal for federal water control . Congress had prior to that date grante d
the right to private parties or local public agencies to develop hydro -
electric projects on navigable streams, with few restrictive provisions .
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One further initial observation should be made : namely, regu-
lation cannot rationally be separated completely from other tools o f
governmental influence . Often regulation and public water developmen t
activites go hand in hand. Grants-in-aid by the federal government t o
states and local agencies, and by state governments to counties ,
municipal government and special local districts are also often associ-
ated with regulatory functions . A specialized administrative tribuna l
such as the Federal Power Commission not only decides prioritie s
among private or local applicants for the development of river projects ,
but it may markedly influence the plans of the federal government wate r
agencies for carrying through a whole system of river projects planne d
on a comprehensive river basin, or even multi-river basin basis .

I make these introductory remarks to indicate that I shall b e
running back and forth in my discussion from regulation to development ,
to grants-in-aid, to research and data collection . For the primary con-
cern of these seminars should be : how can we satisfy the needs of ou r
rapidly increasing population with its rapidly expanding requirement s
for greater quanties and higher quality of water ?

I must begin by briefly reminding you that the constitutiona l
division of jurisdiction between national and state governments affect s
the question of which government agencies may engage in particula r
regulating activities . These regulations may occur either at national ,
state, or occasionally, at the local level in our federal system . They
may also take the form of interstate compacts which are the product of
both interstate and national agreements . Because of the fact that it i s
the Supreme Court of the national government which under our federa l
system has acted as the umpire in legal jurisdictional disputes betwee n
these units of government and because its early members, when it wa s
laying down the great constitutional precedents, were dominantly
national in their political philosophies, it was the national governmen t
that soon emerged as the dominant partner in the control over many
of our water resources .

That dominance, first expressed in the case of Gibbons v. Ogden
in 1 824, laid an extremely broad foundation for national jurisdiction b y
incorporating the concept of navigation into interstate and foreig n
commerce and then by so expanding the meaning of commerce that, a s
our society changed from a simple agrarian one into a highly differen-
tiated complex industrial, urbanized culture the juridical ideas of wha t
was interstate, what was commerce, what was proper regulation hav e
also expanded tremendously in specific content .

Gibbons v. Ogden developed out of the collision of a New Yor k
State navigation monopoly franchise with the Congressional requirement
of 1793 that all vessels engaged in coastal and fishing trade be licensed
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to assure national control over certain practices in their manning an d
operation . In his decision Marshall first defined the word commerce t o
include navigation, and then pushed the notion of commerce beyond the
many forms of buying, selling and traffic . He equated it with inter-
course, and I use his exact term . As such, congressional regulator y
power did not stop at the external boundaries of a state, but "could b e
introduced into the interior" and "must be exercised within the territor-
ial jurisdiction of the several states" . While the Chief Justice admitte d
that some congressional powers, such as taxation, might be concurrentl y
shared with the states, this was ; not true of congressional power ove r
commerce . Though the state might assume a limited authority in
inspection, pilotage and its health laws, "such acts must relate sole y
to its internal commerce unless the congress chooses to accept the laws
of the state on particular matters" . 1 /

During the quarter century following the Gibbons-Ogden ruling s
the notion of navigation expanded geographically beyond waters affecte d
by the tidal action to include streams wholly within the limits of a singl e
state. In 1890, Congress swept away state regulations that allowed any
erection of obstructions to navigation . It prohibited "the creation of any
obstruction, not affirmatively authorized by law, to the navigabl e
capacity of any waters in respect to which the United States has juris-
diction" . 2/ By 1912, the Congressional regulatory powers had become
exclusive over navigable waters save the right of the states to regulat e
purely local matters of pilotage and wharfage, quarantine and por t
regulations .

Even before the Civil War period, the principal agent of th e
national government for handling its internal river and coastal navigation
facilities was the U .S. Army Corps of Engineers . Although city and
state port authorities operating on the bays and lower reaches of th e
Mississippi system had begun dredging for harbor and channel improve-
ment the Corps became the dominant organization working for the
improvement and repair of navigation channels and harbors on that an d
other river systems . In this capacity it often required collaborativ e
action on the part of the local people or governmental entities affected .
This practice became authorized and continues today as an adjunct t o
the Corps' many local navigation and associated flood control construc-
tion tasks . Flood control works were finally explicitly added to the
Corps' navigation activities by Congress in 1917, 1928 and 1936-over a
half century after it had really become an integral part of the federa l
navigation program on the Mississippi . Not only are local flood contro l

1/ 9 Wheaton 1.

2/F . J . Goodnow: Social Reform and the Constitution, p . 20-41.
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entities at present obligated to provide the rights of way or easement s
on lands used for levees, dikes or drainage ditches needed for floo d
control and associated drainage projects . They must also agree t o
maintain these army-built works . An elaborate code of regulation s
has been developed by the Chief Engineer intended to implement thes e
maintenance requirements . But the history of such improvement s
built by Uncle Sam for many local flood control and dyking districts i s
one of relative maintenance failure, save in critical situations wher e
the locality would face great disaster if the works were allowed t o
drift into disrepair . Time and again, on the lower Willamette and some
other Oregon streams where flood control works have been installe d
by the Army, the beneficiaries, blind to the regulations and deaf to th e
Engineer's exhortations, have failed in their maintenance obligations .
Comparable difficulties in California led a number of years ago to the
assumption by that state, through its water development agencies, of
the duty of stepping into the breach to keep local works in repair . But
in Oregon, as in many other states, if trouble comes because of the
absence of sanctions behind the regulations, cries of local distres s
are directed to the ear of the Congressional delegation which has ofte n
hastened to pressure Congress, or the Corps, to move in to salvage th e
situation, either with emergency or newly authorized funds .

By the flood control Act of June 1936, Congress adopted a new
policy under which the national government would, in cooperation wit h
the states and localities, "improve or participate in the improvemen t
of navigable waters or their tributaries, including watersheds thereof ,
for flood control purposes if the benefits are in excess of estimate d
costs, and if the lives and social security of people are otherwise
adversely affected" . This was the first Congressional recognition tha t
the improvement of watersheds was a national function stemming from
the commerce clause . While with some exceptions this act still require d
local participation in furnishing land for project works it was amended i n
1938 to place the full cost of building and maintaining reservoirs upon th e
national government. This provision almost completely divorced
benefits from reimbursement obligations and may partially explain wh y
it has been so difficult to stir up any local or state interest in flood
plain zoning. It leads to a maximum demand for flood protection and a
minimum concern with local adjustment to flood plain use . 3 /

3tSee the brief history of the evolution of national flood control policy in Hoyt and Langbein, "Floods" ,
Chapter 8 . Also very useful is Arthur D . Frank, "The Development of the Federal Program of Flood Con-
trol on the Mississippi River", N .Y. Columbia University Press, 1930 ; and Robert W. Harrison, "Leve e
Districts and Levee Building on the Mississippi", Mississippi Agricultural Experiment Station, October, 1951 .

Wm. Leuchtenburg's "Flood Control Politics: The Connecticut River Valley 1917-1950" throws some light
on the exemption of local beneficiaries from financial contributions .
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The regulatory functions attached to the constitutional role of .
navigation exercised by the Corps of Engineers include the preventio n
of certain structures, such as wharves, fish traps, bridges, cabl e
crossings, etc . in or over navigation channels . If navigation woul d
be impaired they may either be forbidden or required to make suc h
alterations as will free navigation from interference . Moreover, bridg e
draw spans below certain heights must be kept open during certain time s
of the day. Elaborate hearing procedures were developed to conside r
proposed bridge locations and plans before the Corps or Congress woul d
authorize bridges over busy navigation lanes . (Since 1946, bridg e
approvals have been delegated entirely to the Corps .) The use of lights
and other safety devices for navigation through bridges have also been
prescribed by the Corps . A second set of federal agency regulation s
operates on the Tennessee River below Knoxville, because the
Tennessee Valley Authority shares in the navigation jurisdiction of the
Corps on that stream . 4 /

Sometimes the Congress, on motion of the Corps, makes the
construction of docks or other shipping improvements at a local por t
a condition of navigation work to be done by the Corps- such as channe l
dredging or turning basin or jetty improvement . The beginning of
Federal control of pollution in navigable streams also was entrusted to
the Corps by Congress in 1924 when that agency was asked to investigat e
the deposit of pollutiong substances in navigable streams and repor t
thereon to Congress . But the Corps also regulates the dumping o f
refuse and garbage and of dredging spoil into navigable waters becaus e
these may handicap navigation activity . Similarly it enforces prohibitions
against dumping oil-sludge to clean out the oil tankers . Again, this ha s
been regarded as a navigation precaution to prevent fire resulting fro m
oil drifting into the piling and timber structures of the wharves, though
it also may damage clam, oyster and other shell fish beds .

Perhaps the major regulatory duties arising from federal contro l
over navigation are today centered in functions of the Federal Powe r
Commission. This agency was the outgrowth of discontent with th e
failure of Congress to meet the threat of the loss of public control ove r
valuable power sites . These sites had been privately acquired eithe r
through the purchase of private lands abutting on streams or, in th e
public land states, under the several land disposal laws, or sometimes
by a specific act of Congress . The General Dam Act of 1910 limite d
Congressional grants for power development to 50 years . The govern-
ment also reserved the right to revoke the grant at any time on paymen t
of reasonable value for the works built, exclusive of the value of the
grant .

4/See C . McKinley, "Uncle Sam in the Pacific Northwest", pp . 84-87 for a more complete listing and
description of these navigation regulatory functions of the Corps on the Columbia River system .
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As a result of the emphasis in the 1908 Report of the Inland
Waterway Commission appointed by Theodore Roosevelt, which challenge d
the whole prevailing policy of "drift" in these matters, and its espousal
of a river basin, multi-purpose conception of water development- a
report two years later given essential endorsement by a congressiona l
commission- public interest in a new federal hydroelectric polic y
began rapidly to mature . It was aided by the vetoes of Theodore
Roosevelt and William Howard Taft of bills that would have grante d
private construction rights for power dams on four different rivers ;
Both Presidents justified their vetoes by declaring that such natural
resources should not be given away or held in an undeveloped condition ;
that a time limit should be fixed on all grants and with condition s
allowing public regulation ; that charges for such privileges should be
made, and that approval, when given, should requre maximum devel-
opment of both power and navigation. These are some of the antecedent
conditions to the enactment of the Federal Power Act of 1920 .

The Act began a new system of handling water power development
decisions on navigable streams and their tributaries . It gave to the
Federal Power Commission, composed of the Secretaries of War, th e
Interior and Agriculture, the decision as to whether particular project s
should be undertaken by the federal government or by private or loca l
agencies under license . It declared that preference should go t o
publicly owned agencies if their plans were equally adapted to conserv e
the public interest in water resources of the project . It ordered the
Commission to see that power development should become a part o f
comprehensive multi-purpose plans for the development of the nation' s
waterways . The Commission should also consider whether hydr o
power could be advantageously used by United States agencies for thei r
public purposes . It was told to decide whether the development of th e
power resources should be undertaken by the United States government.
If so, it should not issue a license but should instead prepare surveys ,
plans and cost estimates and submit them to Congress with recom-
mendations concerning the development . On the regulatory fron t
Commission-granted licenses were to run for not over 50 years, "wit h
opportunity for the United States to take over and operate the plant s
at the end of that time . Careful provisions were made to assure th e
licensees a reimbursement for their investment in case of such a
taking, but also to prevent excessive claims ." This has called for a
complete accounting system by the FPC with regular reports by the
licensees . Other provisions were inteded to give consumers of electri c
energy from licensed projects lowest possible rates and to preven t
any sort of combinations in restraint of trade to increase prices o r
limit output. These original provisions remain essentially intac t
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today. 5 / But since 1931, the Commission has been made up of fiv e
members appointed by the President and confirmed by the Senate .

Since 1920, the geographic jurisdiction of the FPC and of the
national government (should Congress decide on federal developmen t
of power projects) has markedly expanded . This was particularl y
so after the creation of the Tennessee Valley Authority, and th e
decision in the Ashwander case in 1936 . Today the constitutiona l
basis of federal action whether through direct development or throug h
the licensing of private or local development, rests not only upon
the navigation function but on the power of Congress to spend money fo r
the general welfare, the war power in certain instances, the interstat e
commerce relationships of watershed protection and improvement ,
and the proprietary clause of the Constitution . The latter justification
was the basis for the Pelton Dam decision relating to the non-navigabl e
Deschutes . Unless Congress releases the many power-site reser-
vations on federal public lands in the western states from its propri-
etary jurisdiction, this decision leaves the FPC pretty completel y
free to determine their development under its licensing authority . 6 /

Before we discuss more fully some of the regulatory aspect s
of the FPC's licensing functions it should be noted that the provision s
of the Federal Power Act direct the Commission not to approve powe r
licenses for any projects that will interfere with plans for federal wate r
development but on the contrary to prepare data and submit findings to
Congress, with its recommendations concerning development . But
staff studies for the 1950 Report of the President's Water Resource s
Policy Commission indicated that up to that irxie the FPC had neve r
acted in conformity with these injunctions . 7 / That presidential com-
mission pointed out, however, that the FPC had in two cases denie d

5/The above summary and quotations of the Act of 1920 are from Volume 3 of the Report of the Presi-
dent's Water Resources Policy Commission, "Water Resources•Law", Chapter 6, U . S . G . P . O. , 1950.

6 'See the First Biennial Report, Oregon State Water Resources Board, January, 1957, pp . 24-25, for a
map of federal water power site withdrawals and of federal reserved lands in Oregon . The key court de-
cisions involving expanded construction of federal authority over river development, used in the statemen t
above are : Ashwander vs . Tennessee Valley Authority, 297 US 288, 330 ; United States vs . Appalachian
Electric Power Company, 311 US 377, 426 (the New River Case)(1940) ; Oklahoma vs . Atkinson, 313 U S
508, 530-534 (Dennison Dam Case) ; Montana Power Company vs . Federal Power Commission, Case No .
10200, C. A . D . C . , October 4, 1950 ; and United States vs . Gerlach Livestock Company, decided in 1950 .
In the last case the court departed from the interstate commerce clause and used instead the "general wel-
fare" conception . It said: "Thus the power of Congress to promote the general welfare through large scal e
projects for reclamation, irrigation, and other internal improvements, is now as clear and ample as it s
power to accomplish the same results indirectly through resort to strained interpretation of the power ove r
navigation" provided that power is exercised "for the common benefit as distinquished from some loca l
purpose . "

7/ Report of the President's Water Resources Commission, Volume III, pp . 280-281.
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licenses to private power applicants seeking to take over key projects, on e
on the Savannah River and one on the White River in Arkansas for whic h
Congress had already appropriated funds . Not long after this report was
issued, however, the Commission licensed a private development on a
key site on the Roanoke River-against the protest of the Department o f
the Interior . And in 1955 it licensed the Idaho Power Company to buil d
three dams in the Hell's Canyon stretch of the Snake River in place of th e
high Hell's Canyon Dam, despite the agreement signed by the Secretar y
of War and the Department of the Interior, and approved by President
Truman, on the Army's "Main Control Plan" of 1951 for the comprehensiv e
development of the Columbia River system . That plan, by the way, ha d
received the written approval of the Governors of Idaho, Washington an d
Oregon. Oregon's governor was Douglas McKay who two years later, a s
Secretary of the Interior, was to withdraw that Department's request t o
build the Hell's Canyon Dam in favor of the Idaho Power Company' s
application. The High Hell's Canyon site was then the most favorabl e
multiple purpose storage site, with the least offsetting disadvantages o f
any site on the American side of the Columbia River system.

In granting a license the FPC stipulates conditions as to the tim e
of starting and completing the project . It may terminate the license in
case these conditions are not observed . It may forbid or permit powe r
contracts that terminate beyond the end of the license period . There i s
no charge for the license privilege, except for non-federal power plant s
at federal dams . But charges are made for compensating the U .S .
government for administering the license provisions and for the use o f
government lands or other property . An annual charge must include
expropriation of excessive profits until the states prevent such profits .
But annual charges should avoid increasing prices to consumers of
power. State and municipal licensees (who must receive preference in
FPC licensing) do not have to pay annual charges if the power is sold t o
the public without profit or used for state and municipal purposes . But
the Commission may refuse such exemptions if the state or municipa l
licensees' records show receipts in excess of costs .

All licensees must pay for benefits received from construction o f
headwater works by the United States or by other licensees . Other
license conditions require approval either by the Commission or by th e
States, of the issuance of securities by private licensees . Stipulation s
about rates to be charged include the requirement that interstate rate s
must be reasonable . Other regulations apply to the interstate activitie s
of all electric systems operating across state lines .

In licensing private or municipal power developments in th e
Columbia River system, special stipulations have been included t o
protect anadromous fish . But such stipulations, as illustrated by th e
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Brownlee dam, are not always effective, nor are the conditions con-
cerning minimum water flow for fish life automatically observed .
For example, on both the Snake and Deschutes river emergency actio n
by the state and federal fishery agencies has been required to secur e
observance of licensees of water level requirements . In the design
of fish facilities the FPC has required the aid of these fishery agencies ,
but lack of knowledge about•anadromous fish problems makes it un-
certain that measures for safe fish migration, particularly down stream ,
can yet be achieved . 8 /

I turn now to the role of the states in regulating the use of water .
They decide who shall have the right to use the water for beneficia l
purposes other than navigation . However, where the U .S. government
owns lands bordering upon a stream it has the right to its continue d
flow for the uses of such government property. But in a series of act s
culminating in the Desert Land Act of 1877, Congress relinquished these
water rights over the lands it . acquired by conquest or purchase except ,
under the doctrine of the Pelton case, where the national governmen t
has reserved these lands for special uses . The Reclamation Act of
1902 explicitly recognized state control of water rights to be used fo r
irrigation. In the reclamation program, it required the Secretary of
the Interior to act in conformity with state water laws, including th e
acceptance of rights to water theretofore granted by the state . The
Bureau of Reclamation has always filed notice of proposed appropriatio n
of water under state laws, whether the water was to be taken from
navigable or non-navigable waters, and to pay for such rights a s
required by state law .

The state's jurisdiction over water also applies to undergroun d

8/Following is the writer's summary of the essential conditions attached to the license given the Idaho
Power Company by the FPC, in Articles 34-38, for Project Number 1971 .

a. The Company is to make available to the Secretary of the Interior $250, 000 for the use of the Fis h
and Wildlife Service "to carry out detailed studies of the extent and' character of the fishery re -
sources of the project areas and to devise means and measures for mitigating losses to that resource . "

b. The Company must provide and operate fish handling or protective facilities and hatcheries "for th e
purpose of conserving the fishery resources and comply with such reasonable modifications of th e
project structures and operation in the interest of fish life as may be prescribed hereafter by thi s
Commission upon its own motion or upon recommendation of the Secretary of the Interior and of
the conservation agencies of the States of Idaho and Oregon . "

c. The Company must negotiate with the Oregon and Idaho fish agencies concerning the amount i t
will annually pay "to defray a reasonable portion of the operation and maintenance cost of fisher y
facilities to be provided under the license . " If the parties do not agree the Commission will deter-
mine the amount.

d. The Company and the appropriate agencies of the two states are also to negotiate concerning th e
"acquisition by the licensee for the State agencies of island and marsh areas along the Snake River
for development as substitutes for water-fowl nesting areas to be lost by reservoir inundations ." If
no agreement is reached, the Commission will make the final determination .
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waters . If these are in the form of streams, they are governed by the
same doctrines as surface waters . If they are what the court ha s
termed "percolating" waters, the right to their use is determine d
either by land ownership above them-an extension of the riparia n
doctrine-or by "prior appropriation, " or by a mixed doctrine of
limited land ownership right conditioned by "reasonable use" or th e
"correlative rights" of other owners .

In most of the western states the courts no longer monopoliz e
the function of deciding who is entitled to the rights to water use . By
the early 1940's, every western state except Montana required a stat e
officer, usually the state engineer, to receive all applications for us e
of surface waters . This superseded the earlier practice, following
the custom in staking out mining claims, of simply posting a notic e
at the point where water was to be delivered'and then filing a copy o f
the notice with a county clerk or recorder . Except in Oregon, Wyomin g
and Nebraska, as late as 1943, a dispute as to who was entitled t o
the right to divert or use the waters of a stream was a matter for th e
court, and any claimant of water could bring an action to have the
rights to a stream adjudicated . This was a lengthy and expensive
business. In Wyoming and Nebraska administrative boards were
appointed to make the determinations, but their decisions could be
appealed to the courts .

In Oregon, a code of water regulations, adopted in 1909, becam e
the statutory basis for water right adjudication. The code require d
that applications for surface water use must be made to the Stat e
Engineer, who would approve them if they were in accord with th e
beneficial uses permitted and did not conflict with existing rights or
endanger the public interest . In the latter case he should refer the
application to the State Reclamation Commission (since abolished) ,
which might hold public hearings to decide whether the proposed us e
would be detrimental to the public interest . Permits for appropriatin g
waters for generating electricity were under the jurisdiction of the
Hydroelectric Commission . Under the 1909 code the owner of an y
water right, except a municipality, who did not use the water for fiv e
consecutive years, would lose his right . This would then revert t o
the public for potential reappropriation . Persons claiming water power
rights were required to file annual reports . If this was not done the y
would be held to have abandoned their rights . Fees would be charge d
for licenses for more than ten horse power . Water masters for
administering water rights were to be appointed by the State Engineer ,
but paid by the county in which they operated . The State Engineer of
Wyoming, where a similar system was in use, complained in repor t
after report during the 1940's, that he had no real control over thes e
water masters, and he begged the legislature to cure this situation b y
transferring these officials to his staff and his payroll .
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The control of ground water apportionment by the states has ,
until recent years, been largely neglected . As late as 1953, Huffman ,
in his book on "Irrigation Development and Public Water Policy" foun d
only eight states with regulations as to underground waters . 9 / This
was true despite the fact of greatly depleted ground water tables in th e
Great Plains and a number of arid and semi-arid states of the west, a s
was clearly manifest during the drought of the 1930's . The land-mark
report on "The Future of the Great Plains" by the Special Committee
appointed by President F . D . Roosevelt, published in 1936, stressed
the urgent need for ground water regulation by the states . According
to that Committee, the only state at that time possessing a ground wate r
code approximating the needs for control was New Mexico . Th e
Committee published a copy of that code and a draft of a propose d
model law for the western states in the endeavor to stir those states t o
action.

Following is a summary of the major provisions of that unifor m
model proposal :

Section 1 . "The waters of underground streams, channels ,
artesian basins, reservoirs, lakes, or other bodies of undergroun d
water moving in a definite lateral direction, having boundarie s
scientifically ascertainable, are hereby declared to be public water s
and to belong to the public and to be subject to appropriation fo r
beneficial use under the terms of this act and not otherwise . " . . . .

Section 2 . Beneficial use is the basis, the measure, and
the limit to the use of the waters described in this act .

Section 3 . (The State Engineer is to administer the act an d
to prescribe all necessary rules for that purpose . He shall designate
the under-ground areas and sub-areas . After publication of his finding s
during three successive weeks in each affected county the Engineer' s
findings are to be final unless appealed to the district court of the county
within 30 days. Priorities to underground waters are to be related to
each area or sub-area . The State Engineer may require periodic
reports from all claimants of rights or holders of permits, as to wate r
used, water elevations and acreage on which water was used . )

Section 4 . "No appropriation of underground waters . . . . shall
be made and no well shall be drilled or dug or tunnel constructed fo r
such purpose until application to the State Engineer shall have been
approved and permit granted by him ." (Then come details as to

9/But Huffman's source of information was an article by Lester Velie written in 1948, published in
Collier's May 5, that year .
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publications, filing of objections, hearings and findings .) "The State
Engineer shall find as to whether there is unappropriated water in the
area affected and shall issue the permit only if such finding is affirmative . "
(Appeals can be taken to the district court within 30 days . )

Section 5 . Exception is made of users of small domestic wells ,
as defined by the Engineer, although he may require them to file infor-
mation .

Section 6 . Vested rights not to be interfered with, but actual
use of a certain measure of such water for beneficial use, during a t
least one of the three preceding years before the enactment of the act ,
and not abandoned, is necessary for constituting a vested water right.

Section 7 . The Engineer may hold hearings in any area t o
determine whether the area or sub-area water supply is adequate fo r
all permittees and vested right claimants . If findings are negative ,
he shall order withdrawals to be restricted in order of priority durin g
the shortage period .

Section 8. Non-use for four successive years by any permi t
holder or vested right claimant forfeits the right . (The Engineer to
hold hearings, using the above listed procedures . )

Section 9 . "It is the intention of the Legislature, by exercis e
of the police power of the State, to prevent waste of underground water ,
and pollution and contamination of the underground water supply . The
State Engineer shall require the proper capping or valves on all well s
to effectively stop the flow of water when not in use under terms of thei r
permits . He shall also require the proper casing, plugging or capping ,
of any well which encounters salt water or water containing mineral o r
other substances injurious to agriculture or such that the commingling
of such water with other waters would render the combined water s
unsuitable for domestic or agricultural uses . He shall take necessar y
measures to prevent the loss of underground water above or below the
ground surface through leaky pipes or other conduits . "

Sections 10 and 11 provide for fees to cover costs of adminis-
tration and penalties for violation of the provisions of the statute .

This proposed statute covered the major problems of regulatio n
in the use of underground waters . The need for such controls had be -
come clearly evident in the west since the drought of the 1930's ; yet
their absence has already made difficult or impossible the long rang e
continuance of irrigation in a few of the enclosed arid basins of the wes t
on anything like their current scale unless uneconomic rescue operation s
are undertaken. This is true of pumping irrigation in the Texas high
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plains (where water is being withdrawn at more than twenty times th e
rate of replenishment), and in some southern parts of the Centra l
Valley of California. But, the problem of depleted or contaminate d
underground water and of balancing pumping with inflow is not confined
to the arid west . Dr . Harold Thomas' survey in his study of "Th e
Conservation of Ground Water" published in 1951, shows the encroach-
ment of polluted or inferior water in many wells along the Atlanti c
seaboard where our heaviest urban concentrations occur and along the
Gulf of Mexico in Texas, Louisiana and Florida . It maps the locations
where water levels in wells are still declining . These occur in the
majority of states, though to what extent this decline represents a
disequilibrium with underground supply is in many cases still not known .
Abel Wolman, perhaps the most distinquished authority on our publi c
water problems, feels that there is no evidence that, as yet, th e
ground water supply on a nationwide basis is running out . But he
insists that "what is urgently needed is to learn quickly and reliabl y
how much water we are using and what our future needs are likely t o
be. " We lack the reporting and accounting arrangements required fo r
any intelligent coordinated program for water conservation . "W e
must soon learn to manage," he says, "the surface and ground water
supplies as a unit, basin by basin." We must develop water budgets for
each, "balanced on the basis of long term averages rather than annual
replenishment ." We must also provide artificial recharge of develope d
reservoirs to the extent that is feasible, and finally, we will have to
manage "recharge areas of ground water reservoirs to provide maximu m
infiltration of precipitation, or of stream water when the reservoir i s
along a water course . " 10 /

There are also many wasteful practices which both state an d
national governments could control . These include preventing th e
great losses due to evaporation in reservoirs and canals (along wit h
leakages in the latter), the encroachment of useless water-loving plant s
along the water-courses and canals in the southwestern states, th e
over-use of water on improperly designed farm irrigation distributio n
systems, the uneconomic consequences of the appropriation doctine o f
our Western state laws which takes no cognizance of relative qualitie s
of soil for productivity, and the further high administrative costs o f
a multitude of local irrigation distri lts or companies many of which ar e
too small for economic operations . //

Until 1948, the states were almost the sole agents for protectin g
waters from pollution . In that year, as the agent of the nationa l

101H. E. Thomas, "The Conservation of Ground Water", Chapter VII, "Better Ground Water Management" ,
pp . 280ff .

11/Mason Gaffney's studies of the California situation highlight the uneconomic consequences of th e
appropriation doctrines on land use in that state and Stephen Smith has thrown light on the complexitie s
and costliness of the local irrigation district pattern there .
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government the U .S . Public Health Service made a gingerly entrance int o
this regulatory arena . Since 1912, it had been assigned research dutie s
in the study of water pollution in relation to human diseases . The act
of 1948, was limited to a five year trial run, which was later extende d
three years more . In 1956, federal pollution control was establishe d
on a permanent basis, but this has been enlarged by subsequen t
amendments .

The central notion embedded in this recent federal legislation i s
that the national government will backstop the states with financia l
and technical assistance in the development of comprehensive plans to
bring pollution under control . The aim was to improve and conserve th e
quality of water for all legitimate uses, not just public health. Grants -
in-aid were made available to states for programming, to cities fo r
planning and building sewage treatment facilities, and to universities ,
research institutions and scholars for research and training in pollutio n
matters .

One of the most significant contributions by the Public Healt h
Service has been its leadership in tackling the pollution problem o f
surface waters on a river basin, comprehensive planning basis . Thi s
was initiated on the Arkansas-White-Red River system, in 1958 ; then
extended to the Great Lakes Basin, and the Colorado River Basin an d
in 1961, to the Columbia River Basin . In that year a report was pre -
pared which outlined the problems and suggested programs for obtainin g
quality management of the water supply in each of the Columbia's majo r
sub-basin areas . 12 /

While a carrot of increasing size has been proffered to reluctan t
states and cities by the national government to speed up the wate r
cleansing process, this recent national legislation has also introduce d
a small "shelelagh" to compel abatement of pollution of interstate o r
navigable waters which endanger health or welfare . But the procedure s
stipulated for federal enforcement include, first, a conference, then a
public hearing, and finally, court action . Cushion against arbitary
federal action is provided by making enforcement mandatory in pollute d
interstate streams upon the request of the Governor of the state concerned ,
an official of the state water pollution agency, or a municipality, provide d
the Governor and the state agency concur . In intrastate pollution sit-
uations action is taken only when the Governor of the state requests .
Without state request the federal government may abate interstat e
pollution when reports, surveys and studies indicate pollution is occurring .
At the initial conference on an interstate pollution problem an effort i s

12/The Columbia River Basin Project for Water Supply and Water Quality Management, Introductor y
Report, U .S. Department of Health, Education and Welfare, Public Health Service, Region IX .
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made to work out an agreed remedial program . and schedule, and th e
states are encouraged to use their own authorities, being given six
months time for that purpose . When court action is undertaken on a n
intrastate situation the written consent of the Governor is necessary .
Up to January, 1963, some 20 federal actions had been taken, 11 o f
which were based on state requests . Michigan and Washington gover-
nors had asked help in abating two intrastate pollution situations .
About 300 cities and a like number of industries had been the objec t
of these enforcement efforts . A number of these actions were con-
centrated in the Missouri River basin where ten years earlier not a
single major city and no major industries had possessed treatment
facilities for their sewage .

By the end of 1962, grants-in-aid for municipal waste treatmen t
plants had included 4,112 projects with a total expected cost o f
$1, 650, 000, 000 . Of this federal sharing came to $353, 983, 000 . The
population to be served w1s /40 million. This seems great headway in
so short a span of years .

Bringing up the rear in the arsenal of regulatory devices avail -
able to states and local governments, is the zoning of flood plains t o
prevent the great losses of life and property where history indicate s
floods will recur . It is not economic to build fully protective reservoir s
and other costly preventive structures on all the river flood plains i n
urban areas in the United States . The aim of those advocating flood
plain zoning is not to eliminate all flood losses, for this is impossible .
It is to reduce the net losses when floods, particularly those great flood s
of relative infrequency, strike . Only in agricultural areas is it
economically possible now to prevent human occupancy of flood plains .
But regulation techniques could reduce losses . Murphey illustrate s
this possibility in an extreme situation-the Golden Triangle of Pittsburgh ,
recently the object of fabulously expensive reconstruction . 14 / There ,
on the flood plain at the confluence of the Allegheny and the Monongahel a
Rivers, three large private office buildings, a new Hilton hotel and a
Pennsylvania state office building have recently been built . Since 1936 ,
this area has been partly protected by new reservoirs up stream, whic h
will reduce the level of a 200-year frequency flood by 10 feet . But extra
protection has been included in these new structures, all of which hav e
their first floors at least a foot above the high water level of a 200-yea r
flood. Additional flood protection in the design of these structure s

13/Paper by Murray Stein, Assistant Chief, Division of Water Supply and Pollution Control, Departmen t
of Health, Education and Welfare, presented at the 42nd meeting of the Arkansas-White-Red Basins Inter -
Agency Committee at New Orleans, January 30, 1963 .

14/Francis C. Murphey, "Regulating Flood-Plain Development, " University of Chicago Press, pp . 3-6 .
See also on this topic Gilbert White, et al : "Changes in Urban Occupance of Flood Plains in the U. S . , "
University of Chicago, Research Paper Number 57, Department of Geography, 1958 . Hoyt S Langbein ,
Chapter 8, "Floods", brief discussion of flood plain zoning and the obstacles in its way.
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includes water-proof walls and foundations, ejector pumps, flood gate s
and cut-off valves on sewers . The hotel will also use submersible powe r
units . Moreover, evacuation plans are made by which the buildin g
occupants will be notified in time to remove their cars from the basemen t
garages before the flood gates are closed; equipment can also be re -
moved to higher levels .

There are many preventive measures that governments coul d
take to lessen flood damages, under a zoning scheme . Thus channel
constrictive structures could be forbidden or so modified in design as
not to unduly raise the stream level in time of flood and increas e
destructive stream velocities . Many preventive arrangements ar e
feasible of application on many flood plains if imaginative effort i s
applied to the problem .

But such efforts via zoning regulations are not likely to be mad e
so long as flood control projects are built gratis by the Corps o f
Engineers, using the national purse . There is no sufficient incentiv e
to accept regulation so long as the readily identifiable beneficiarie s
of flood control are not assessed a reasonable proportion of its costs.
Nor is flood insurance likely to be available on any basis of self-sus-
taining premiums while the Gresham's law of gratis or heavily sub-
sidized protection or economic rescue are provided by Uncle Sam .

I lack the time and information to evaluate our partial watershed
management programs, and the role of regulation in their implementation .
Though we have been learning a great deal about certain aspects of thi s
matter we still urgently need the acceleration of research to guide th e
regulatory requirements that will doubtless have to be instituted .
It is a tragedy that the Oregon legislature decided to discontinue it s
special appropriation for the very promising inter-agency cooperativ e
research program on the Alsea watershed . I hope that the University
can, with the voluntary aid of some of the federal agencies, carry thi s
forward until it has produced a firm foundation for managing forest land o n
the Coast range . There is also some promise in the acceleration of
research by the federal government in its recently aroused concern fo r
the effects of insecticides and weedicides on water quality and the pos-
sible long term damages their uses may have on both human health an d
animal life . The establishment of the basic research program on insec t
diseases and related matters by the Forest Service on your campus i s
another very hopeful sign that in the not too distant future we can "lick"
many of the most urgent watershed management difficulties . But we
must accept the prospect that in addition to the many promotional effort s
for watershed improvements aided by federal and private funds, enforce d
regulations setting minimum standards will also be necessary to chec k
the careless and stimulate the laggards . "Sweetness and light" are useful ,
but compulsion also has a continuing role to play until affirmativ e
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responses by individual land owners have become so much a matter o f
habit that they can operate effectively alone .
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Presented June 2, 1965, as part of a panel discussion .

74 Zee e‘ ae Eed#go~fg4i€

a.~d 44AYM

THE ECONOMIST - by Herbert H. Stoevener, Assistant Professor o f
Agricultural Economics, Oregon State University

I would like to view the role of the economist or indeed of an y
person with professional competence in the water resources field, a s
being that of an aid to the decision maker . I would like to borrow an
elementary model from statistical decision theory . Hopefully, thi s
will serve to illustrate the general problem faced by the decision make r
and will indicate what, if any, contributions he might expect from a n
economist . Although I shall not attempt to treat them explicitly, this
model will also give some indication of the relationships with and
among other professional fields involved in the study of water resources .

The process of decision making is viewed as consisting of thre e
principal parts :

1. The identification of alternative courses of action amon g
which a choice is to be made .

2. Prediction of the outcomes in terms of some measure o f
desirability .

3. Selection of a course of action on the basis of some criterio n
of choice .

The following diagram may illustrate a simple decision problem .
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Present situation

Alternative actions

Event s

Probabilitie s

Outcome s

E li E21 E12 E22 E3 2

P 11 P21 P 12 P2 2
I

P3 2

V 11 V21 V 12 V 22 V 32

Given the present situations (S) in which the decision maker find s
himself there are two courses of action (A1 and A 2 ) open to him .
These two actions comprise the complete list of available alternatives ,
and they are mutually exclusive of each other . If he chooses action Al ,
one of two events, E11 and E 21 will occur . On the other hand, one ou t
of a possible three events will occur if the decision maker decides t o
take the course of action, A2 . Once the course of action has been
chosen, the decision maker has no influence over which one of the events
associated with it will actually occur . He has, however, some estimat e
of the probability with which each of these events Eii would occur shoul d
he select action Ai . Given these probabilities and some quantifie d
estimates of the outcomes, as well as a choice criterion, it is possibl e
to select a course of action .

While this schematic presentation is an oversimplification o f
most decision problems faced in water resources management, it doe s
serve to illustrate the kinds of considerations necessary for this decision .
Where then, in this process, might an economist be an aid to the decisio n
maker?

A priori it does not seem to me that the economist has any specia l
contribution to make at that stage of the decision process where th e
alternative courses of action are enumerated . It is important that al l
the technical skills relevant to the problem at hand be involved at this
point . The skills required may range from the field of biology to that o f
political science, for example, if in the specific case alternative
courses of action may arise both from various physical-biologica l
production possibilities and from opportunities to allow for some change s
in the relevant institutional structure .

Moving from the list of alternative courses of action to an estimat e
of the outcomes associated with each action involves prediction . It
is here where economics, among other disciplines, has a role to play .
What has been labeled "events" in the above diagram may represent
changes in economic variables . Changes in income and other economi c
characteristics of the population, as well as the prediction of changes in
price-quantity relationships for relevant commodities, are important .
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If at all, the above information can be predicted only with un-
certainty. Therefore, it is necessary that some estimate be made of
the probability with which the various events might occur .

Given the estimates of the events and probabilities rows, it is now
possible to estimate the outcome . In water resource development, i t
has been customary to use the benefit-cost ratio as a measure o f
desirability. To obtain these final estimates is in many cases a
challenging problem of economic analysis . The analyst must anticipat e
the decision maker's point of view or his objectives to be most usefu l
to him. His objectives may differ widely and be in conflict, for example ,
depending upon his desire to promote efficiency or justice or to foste r
regional or national economic development. These various objective s
are important even if we take the benefit-cost ratio as given as a
standard of desirability. They will decide which variables the analys t
must consider and whether they enter his calculations as benefits o r
costs . A way out from this dilemma may be the calculation of severa l
sets of outcomes assuming the various points of view which the decisio n
maker might take . The results of this analysis might be helpful per s e
while in addition a useful by-product, namely a better identification o f
those who benefit and those who pay the cost of resource development ,
is achieved .

It is probably not necessary to say to this group that the final
step in the decision process, as it is viewed here, i . e . , the selection
of a course of action, is not in the realm of the economist or in anyon e
else's realm as a prerogative of his professional competence. In the
absence of an operational logical system which would specify a "social
optimum, " the criterion for choice must be established by the politica l
process . This may be disheartening to some but it should not discourag e
us from working toward the possibility of establishing more objectiv e
decision criteria .

Other than that it might be the "second best, " is there anythin g
else one might say for the decision process outlined above? I woul d
like to make an appeal for the pragmatism implied by this approach .
Evaluating alternative courses of action on the basis of expecte d
performance in the real world has much to commend it. The require-
ments for understanding the consequences of alternative actions by th e
general public are low compared to those likely to be necessary fo r
understanding the logical system yet to be developed which would achieve
the same purpose. While this pragmatic principle may not be a bulwar k
against tyranny, I agree with Bross' / that it can provide us all with a
protection against specialists .

"Bross, Irvin D. J . , Design for Decision, The MacMillan Company, New York, 1953, p . 30 .
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THE LAWYER - by Chapin D . Clark, Associate Professor of Law,
University of Orego n

Since none of us on this panel has shared our thoughts before thi s
hour, I imagine that like most inter-disciplinary efforts this discussio n
may well be somewhat disjointed . I do, however, have several rando m
comments to make on "the law and water resources . "

First, is the observation that it has only been in recent year s
that lawyers have slowly begun to realize the importance of thei r
contribution to the solution of our natural resources problems . Cando r
would require those of us in legal education to admit that we have com e
rather late to offering an opportunity for formal training in natural
resources to law students . For example, it has only been in the past
year or so that the law schools in this state at the University of Orego n
and at Willamette have even offered an elective course in Natural
Resources . The situation is similar in other law schools . This i s
intended as no inditment of the law schools . Rather it reflects th e
general attitude that water law, mining law, oil and gas law, etc . , ar e
all specialities, and courses in such subjects are luxuries which onl y
the larger schools can afford .

Also, practicing attorneys on the whole have insufficient wate r
law problems cross their desks to acquire any high degree of knowledg e
in this area. For example, only about 20 Oregon lawyers are member s
of the American Bar Association's Section on Mining and Natura l
Resources Law, and several of these are undoubtedly not "water lawyers "
but mineral or timber specialists . Again, this is no reflection on th e
bar, the bulk of whose members in any state are and must be genera l
practitioners .

The point is, however, that lawyers are essential in any formu-
lation of imaginative legal solutions to water problems . And it is, I
think, a fair statement that often this lack of expertise about water law
hampers effective leadership from members of the legal profession ,
whether serving as legislators, judges, government officials, teachers ,
or practicing attorneys . We are improving on this score as are othe r
disciplines in their relation to water problems . Perhaps most impor-
tantly we are expanding our focus from water as an aspect of privat e
property rights to water as a great national resource of multiple uses .

Secondly, our water laws are sometimes inadequate, confusing ,
or difficult to apply. For one thing water is fugitive stuff and as difficul t
for the law to deal with as it is for the sciences . Water in a flowing rive r
cannot be "owned" in the same sense that other resources can. It can
disappear with the vagaries of nature and thus a "vested" right is lost, o r
it can change the channel of a stream and thus a boundary line is altered .
Water rights in a stream or underground well are inter-dependent on ou r
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neighbors' water rights, even more so than other kinds of propert y
"rights" .

For another thing water basins are no respecter of stat e
boundaries . They cut across state lines . In a federal system thi s
causes inevitable friction and conflict between state and state, betwee n
state and federal sovereignties in regard to control over water resources .

Still another point is that our common law heritage of the riparian
doctrine has proved inadequate to define and regulate private water rights .
In a legal system based on precedent, change often comes slowly in
response to different conditions of nature or new demands upon th e
resource . And legislation is often responsive only to a particular prob-
lem with the eventual result of a hodge-podge of statutes pertaining t o
water resources . Many states have made big strides in up-dating thei r
water legislation in recent years, however .

I do not intend to paint a bleak picture of the law here to b e
critical, but rather to state a few of the difficulties inherent in th e
nature of the resource and the nature of our legal system which are
encountered in efforts to formulate and apply legal rules about water .

Thirdly, water law must respond to scientific and social changes .
For example, we know that ground water and surface water are inter -
related parts of a natural system . And yet both case and statute law
persist in treating them as separate entities, contrary .to scientific fact.

A legal "right" to water in the west, originally meant, and stil l
means, essentially a right to free or "cheap" water, whether pulle d
directly from a stream or an irrigation district . Municipalities still sell
water below cost or unmetered, as in New York City . Irrigation user s
may be subsidized or pay a flat fee per acre regardless of the amount o f
water used. As water becomes a scarce commodity we need to rethin k
a system of subsidy and a system in which the cost of wasted water ma y
be zero . The law must be one instrument to bring our institutiona l
arrangements for the exploitation of water resources more in line wit h
the economic facts of life .
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