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CONTRACTUAL RELATIONS AND OBLIGATIONS
OF CUSTOM KILN OPERATORS

BY
Gordon Wilkinson, President
Lumber Manufacturers, Inc.
Portland, Oregon

When this subject was first suggested as a topic for this Convention of Dry
Kiln Operators, it was thought that it would be of little interest in as much as
most of the men present work for sawmills drying their own lumber. However, early
in your committee's discussions, it developed that some sawmills are doing some
custom work and that there are several Custom Operators in the field.

This subject borders on the Legal side of the business rather than•on the
Dry Kiln Operator's technical and mechanical field. At the outset I should say
that I am not a Lawyer but being in the Custom Kiln Drying business I have become
familiar with some of the basic legal problems and obligations involved and the
pitfalls to avoid. It should also be mentioned that the thoughts expressed here
reflect the Oregon Law. Laws of other States may vary, however, our Company's
Attorney advises me that the general principles covered here apply in most
States generally speaking. It is recommended that your Company's Attorney be
consulted to be sure that these general ideas apply in your State.

Every order for custom kiln drying is an effect or is developed into a
contract. In every contract there are four basic requirements. WHO- WHAT-
WHEN- AND CONSIDERATION, or "for how much money". All four points are important.
All four points must be incorporated in the agreement to do custom kiln drying
in order to have an enforceable contract. Loose handling of any one, can and
often does lead to trouble and trouble costs money.

The WHO in this case is simple; the custom operator and the customer.

The WHAT can be and often is most important of the four points. It was
mentioned earlier that all four points are important, but it might be said that
the WHAT is more important than some of the other points for if it is not watched
very carefully, it can lead to improper handling and that can mean an unsatis-
factory piece of business, a dissatisfied customer and a loss, whereas if proper-
ly handled, the opposite is true and there will be a satisfactory piece of
business, a satisfied customer and a profit to the company.

The WHAT in this case means WHAT work is to be done on WHAT lumber. The
following points should be covered and thoroughly understood between the custom
operator and the customer. There should be a thorough understanding as to the
lumber that is coming in; that is relative to specie, thickness, width, length
and quantity.

It should also be thoroughly understood as to WHAT kind of a kiln drying
job is to be done. WHAT is to be the final moisture content? Is that moisture
content to be the average moisture content or top moisture content or is there
to be a minimum and maximum moisture content specified? Is the lumber to be
equalized and conditioned? It should be understood as to how the moisture
content is to be determined. Is it to be determined by moisture meter tests
with short needles or with long needles to give a core test reading or is the
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moisture content to be determined by the average of the pieces by weight?

It should also be thoroughly understood as to WHAT other work is to be
done such as resawing and surfacing, trimming to length, trimming for grade or
to raise grade and if so to WHAT extent? It should also be understood as to
whether or not the lumber is to be graded and tallied when shipped out and if
so, specifically WHAT paragraphs in the grading rules apply. It should also
be understood clearly as to when the stock is to be shipped out and by WHAT
means, that is by railroad car, truck and type of loading. The custom
operator should have specific agreement with his customer as to destination,
means of transportation and routing if he is to be at all responsible for that
part of the operation.

The question as to WHEN is quite important. There should be a complete
understanding as to just when the lumber is to come into the custom plant and
WHEN it is to be shipped out. A word of caution in this department may be in
order. It is recommended that the understanding as to time should be in the
terms of a specific period of time, that is number of days or weeks between the
time the lumber is received in the custom plant and the time that it is to be
shipped out, other than to have an understanding that the lumber is to come in
let us say, early January and to be shipped out in early February. Many custom
operators have found that under such an arrangement, the shipper may be late
shipping in and the lumber may not arrive until some days or weeks later than
originally intended. In such cases, the customer feels justified in demanding
shipment on the date originally specified. In many cases, this is utterly
impossible. A clear-cut understanding as to the length of time between arrival
of lumber and shipment will avoid much trouble.

The fourth point to determine and have a complete understanding of is the
amount of money to be paid for the service performed. If the , customer makes
changes in the specifications, at some later date, the custom operator should
not feel at all embarrassed to request and require an additional payment for
any additional work ordered.

We now come to the question of the custom kiln operator's responsibility.
We all know that some damage usually occurs to lumber in the kiln drying process
and particularly in the surfacing process. Is this the custom kiln operator's
responsibility and should he pay for any such damage? There is no definite
yes or no answer to that question.

It is the custom kiln operator's responsibility to handle a shipment of
lumber as a reasonable and prudent man would handle it. That means that the
custom kiln operator must use a kiln schedule suitable for the lumber being dried.
This takes into consideration species, thickness, width, condition of lumber upon
arrival at the plant, degree of moisture content wanted in the final analysis.
It is the custom kiln operator's res ponsibility to use a proper kiln schedule,
that is, a kiln schedule that is proven satisfactory and is generally used in
the trade. If a custom kiln operator conducts himself as mentioned and dries
the lumber, as a reasonably prudent man would do, no legal liability should be
attached to the custom operator for the normal damage to the lumber such as
checking, warping, twisting and the like.

It is important to understand that the Burden of Proof is on the Custom Dry
Kiln Operator. He must be able to prove that he did handle the lumber as a
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reasonable and prudent man would do. All the complaining customer needs to prove
is that his lumber was damaged and that he suffered a financial loss. It is the
Custom Dry Kiln Operator's responsibility to prove that the damage was due to
causes beyond his reasonable control. The Custom Dry Kiln Operator's own opinion
is not enough. He must have supporting evidence.

If the custom operator does not handle this lumber as a reasonably prudent
man would handle it, he would probably, in the event of a law suit, be held
responsible for any financial loss incurred by his customer.

The question is often asked as to what is the custom operator's responsi-
bility if a workman does not do his job as he should? We have in mind here
particularly the Kiln Engineer. If the Kiln Engineer does not do his job in a
workman-like manner, as a reasonably prudent man would do it, then the custom
operator is responsible for the acts of his employee.

The question is also often asked as to what is the responsibility of the
custom kiln operator if there is some mal-functioning of the kiln equipment?
In other words, who has to pay the bill if the controlling mechanism does not
control the kiln as it is set. Frankly, I don't know and the lawyers that I
have talked to do not know. They say that it all depends upon the circumstances
in each individual case. If any of you have trouble of that nature, I suggest
that you consult your company's attorney, give him all the facts and then abide
by his judgment and it is extremely important that you give him all of the facts.

In reviewing, it should be understood that the important points be clearly
understood between the custom operator and his customer as to WHO are the parties
involved and WHO should pay for the work. Secondly, WHAT work is to be done. We
should all be very explicit about all of the points that can come under this head-
ing and to be very sure that there is a complete understanding. Thirdly, the
WHEN should be clearly understood between the customer and the custom operator
and the for CONSIDERATION should be clearly understood.

It is recommended that when all points to a transaction are completely
understood between the custom operator and his customer, the custom operator
then confirms all of this understanding in writing. Most operators following
this procedure use a regular Order Acknowledgment form which sets forth all
information and data regarding the four points of WHO - WHAT - WHEN AND CONSIDER-
ATION.
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