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FOREWORD

The monograph to which this is a foreword is concerned with some
features of the policy-making process in the United States. It opens up
some wider questions than are surveyed, and its contribution to the under-
standing of that process is mainly to analyze and describe one feature in the
total situation. The main importance of this study is in its refutation of
some of the judgments that pass for current knowledge about the initiative
and referendum processes of making laws. Another contribution emerges in
considerable measure from the findings. This study, which supports the
findings in other studies of this method of making laws, ought to compel
the students of the process of policy making to make a search for new hy-
potheses and premises on which to base their investigations. Insofar as this
study makes a contribution in that direction it is to be found in the suggestion
concerning the role of group pressures in the making of rules to control
human activity. It is only fair to Mr. LaPalombara to add that he did not
undertake to press the suggestion he makes to any great distance. He did
not undertake the study with any such end in mind.

The study started out as an examination of the operation of the direct
law-making process (initiative and referendum) in the state of Oregon, and
he studies intensively the activities of the ten-year period 1938-1948. There
is nothing peculiar in that period, so that an intensive survey would furnish

-%—-»some more detailed knowledge than the usual type of generalization about
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the voter and referenda on issues of public policy. The method of the study
is to survey in detail the statistical results and other data as far as they were
available and then to compare these data with the alleged “qualities” of such
direct participation in the process. His findings, and they are the same that
other students have found in other states,® are that there is little difference
between the “decisions” so made by the electorate and the “decisions” made
by the representative assembly. In detail he points out that none of the
alleged peculiarities of the voters are to be found in the Oregon results.

With this result Mr. LaPalombara suggests then that the premises on
which most students of the political process have proceeded need to be re-
examined, and more particularly he suggests that the method of group analysis
of the political community ought to be looked at with these problems in mind.
The study does not go further than this. It demonstrates in a compelling
fashion that the assertions of the opponents to the initiative and referendum

1V, O. Key and W. W. Crouch, The Initiative and Referendum in California
(Berkeley, University of California Press, 1939); J. K. Pollock, The Inmitiative and
Referendum in Michigan (Ann Arbor, University of Michigan Press, 1940); C. O,
Johnson, “The Initiative and Referendum in Washington,” The Pacific Northwest Quar-
terly, vol. 36, pp. 29-63 (January, 1945).
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INITIATIVE AND REFERENDUM IN OREGON

have no basis in the Oregon experience. The voters, he seems to be saying,
have about the same attributes as the other organs of government. The
hypothesis that the political community consists in underlying groups who
manifest themselves in the process of decision making would in his view
offer a better base from which to examine the process of policy making.

It is important to examine the implications of this suggestion, and I
should like to present some aspects of that implication. I am not sure that
Mr. kaPalombara would go all the way with what I am going to say here,
and there is language in his study which indicates that he is operating from
a different base.

He is not the first student of the process of lawmaking to become dis-
turbed at the divergence of results from the supposed premises on which
public decisions are made. The most detailed critique of the characteristic
studies in the process of public policy making is to be found in Arthur F.
Bentley’s Process of Government: A Study in Social Pressures.® This study
first published in 1908 adumbrated most of the perplexities that still pervade
the systematic study of the governmental process. In subsequent studies
Bentley pressed his analyses in different directions, but the main outlines of
his proposal in the early volume still stand. This volume is frequently cited
but little read. For on any calculation, the methodological principles of the
Process of Government have found little significant influence with the prac-
titioners of political science, yet it was precisely the purpose of that volume
to make the study of the governmental process more scientific.

I should like to take this opportunity to make a plea for a trial of the
method outlined in the Process of Government. The study of political science
in the United States is mainly a twentieth century phenomenon. It has been
concerned with structures of governmental organs and with other formal
features of the governmental structures. The theory that there could be a
mechanical distribution of political power and that the mechanical distribution
so started would continue to operate had general acceptance. Studies have
considered what would be the “best” distribution. If the distribution is on
the same plane of government, it is called separation of powers and if the
distribution is on different levels it is concerned with confederation or fed-
eration. The studies of power distribution have been succeeded by descrip-
tions of the operation of the organs. In particular, attention has been paid
to cooperation and to competition between the constitutional organs. The
failure of the members of one organ to leave the activities of other organs
alone raised problems of ‘interference” with the “legitimate’ activities of
other organs. The formation of political parties with the intention of the

2Chicago, University of Chicago Press, 1908.
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FOREWORD

party eradicating the functional distribution through placing individuals with
similar views in the different organs was a deliberate frontal attack on the
mechanical distribution of “power” as a feasible plan of government. The
incapacity of the parties to unify individuals on all issues invites attention to
other means of evading the consequences of the distribution of “power.”
“Pressure groups” became a theory to explain the existence of public policies
that denied the hallowed “general welfare.” ‘‘Lobbyists” and “special in-
terests” became the evil forces which ousted the good forces which were
overcome in the political struggle. It was in this atmosphere that Bentley
wrote his treatise.

He proposed an essentially simple thesis. It was that groups, meaning
unified activity in a given direction, are constantly struggling with one
another in the process of policy formation. Government is merely the organs
through which this struggle manifests itself. In any given policy issue there
are two sides : the pros and the cons; each will use whatever means is available
to it on the way to achieve its ends. The controversy within any particular
organ reflects this underlying group contest, although the verbal formulae
through which the contest takes place will vary with the context in which the
struggle is formulated. For example the contest in the legislature or in a
political party convention becomes a debate on which of two programs will
promote the ‘“general interest” and one or the other group wins. If one
group succeeds in getting an act of the legislature the other may seek to frus-
trate the goal within the administrative activity. The loser at that stage still
has the possibility of using the courts in his behalf. If this method of
analysis is used, the initiative and the referendum merely insert another or
an alternative stage on which the group contest may be manifested. A group
is more or less the victor in the degree to which it is able to get its program
adopted into action. The struggle does not end with adoption in all the
requisite agencies, for the underlying opposition group may still attain its
effective result even though the symbols of victory go to the other side.

If this method of analysis is used, bribery, efficiency, and most of the
other traditional terms of description in political science take on new content.
They are not verbal formulae of existing objects but are ways of describing
a relation between persons and with no particular moral overtones or under-
tones. Other general conclusions emerge. There is no entity or thing entitled
to be called the “general interest,” but there are particular interests which are
represented in the activity of individuals. More or less of the population may
be “interested” in this sense in a given issue. Any close examination of the
legislative product or any other part of the process of policy making would
show that one or another group, ie., activity, was successful in any given
stage. The process of government is the group struggle which provides a set
of adjustments,
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Since there is a body of literature which may be loosely denominated
“pressure-group literature” it is the better part of caution to insist that the
view here espoused is not that characterisically embodied in such studies.
Most of the studies that would be characterized as pressure-group studies
make of the group a kind of enlarged entity instead of a set of relations that
are manifested in activity. One might almost call them the individual of the
traditional literature writ large. By that I mean that the boundaries of the
pressure are fixed by some criterion more or less precise and that the pressure
groups have a rather tight organization. In this sense there is a “silver bloc”
of fourteen senators which somehow compels the Congress to give in to its
demands, or there is a western group of Congressmen who succeed in beguil-
ing the remainder of Congress and the President and the Courts into evacu-
ating the American citizens of Japanese ancestry from the west coast. Oran
author seeks to trace a bill through Congress and finds that it is almost im-
possible to discover who is “responsible” for the legislation.?

Usually this kind of study finds itself in a quandary. The process is
supposed to produce a result which shows the consequences of reasonable and
responsible discussion which has searched for a general welfare. The out-
come often violates all the canons which the author of such a study has for
determining what is or what is not reasonable. He then is in the position of
defending a process as rational which produces in his jirdgment a product
that is irrational, i.e., the mechanical distribution of power renders up a de-
formed commodity. It has seldom occurred to such writers to reexamine the
bases on which they have undertaken their study.

In a way this is what LaPalombara has suggested, and in order to reach
that end he has examined in considerable detail one body of human experience
and that experience fails to support one group of presuppositions. In short,
he has done what Einstein once did ; he has reexamined an axiom, and if new
lines of investigation can emerge from that step, our students ought to be
- encouraged to do more of it. Herewith I extend to him encouragement for
greater experimentation with the line he has opened.

CuarrLes B. Hacax

Department of Political Science
University of Illinois
Urbana, Illinois

3Allan S. Everest, Morgenthau the New Deal and Silver: a story of pressure
politics (N.Y., King's Crown Press, Columbia Untversity, 1950); Morton Grodzins
Americans Betrayed: politics and the Japanese evacuation (Chicago, University of
Chicago Press, 1949) ; Stephen K. Bailey, Congress Makes a Law: the story behind the
Ewmployment Act of 1946 (N.Y., Columbia University Press, 1950).
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HE DEPUTIES OF THE PEOPLE . . . are not

and cannot be its representatives; they are only its
commissioners and can conclude nothing definitely.
Every law which the people in person have not ratified
is invalid; it is not a law. . . . The idea of representa-
tives is modern; it comes to us from feudal government,
that absurd and iniquitous government, under which
mankind is degraded and the name of man dishonored.

—Rousseau
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‘d GENERAL SURVEY of this branch of our inquiry
: leads to the conclusion that the people of the several
States, in the exercise of their highest function, show
little of that haste, that recklessness, that love of change
for the sake of change, with which European theorists,
both ancient and modern, have been wont to credit de-
mocracy; and that direct legislation by the people, liable
as it doubtless is to abuse, causes, in the present condi-
tion of the States, fewer evils than it prevents.

—James Bryce




The Initiative and Referendum

in Oregon: 19381948

I

THE ORIGINS OF THE INITIATIVE AND
REFERENDUM IN OREGON

When the work of the state constitutional convention which was held at
Salem, Oregon, in the autumn of 1857 came to an end, the first section of
the first article of the constitution was devoted to an expression of that
political theory that had permeated the thinking of the thirteen original states
at the time of the American Revolution—the idea that the governors should
exercise authority at the will and consent of the governed and that the latter
are free to extend or restrict authority from time to time as they see fit. This
section of Oregon’s organic law reads:

Principles of Social Compact. We declare that all men, when they
form a social compact, are equal in right; that all power is inherent in
the people, and all free governments are founded on their authority, and
instituted for their peace, safety, and happiness; and they have at all
times a right to alter, reform, or abolish the government in such a
manner as they may think proper.*

Approximately one-half century after the drafting of this provision, the
clectorate of the state, by an overwhelming majority, decided to exercise the
prerogative of restricting the authority of their elected representatives through
the inauguration of the state-wide initiative and referendum processes.

A great deal of space has been devoted, both prior to and after enactment,
to the discussion and analysis of this system of direct legislation, which was
formally introduced in South Dakota in 1898 and elaborated and extended in
Oregon shortly following the turn of the present century. As is always the
case in the advent of new political institutions, many of the discussions have
been characterized by the fervor and fallaciousness of extreme positions. On
the one hand one finds those avid supporters of the system who subscribe to
the thesis that the initiative and referendum, in their modern forms, consti-
tute panaceas for all the ills which have befallen representative democracy in
the past and are effective barriers against the pitfalls to which the system
might become exposed in the future. At the other extreme is found the fac-

“Constitution of Oregon,” Oregon Blue Book 1947-1948 (Salem: State Printing
Office, 1948), p. 314.
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2 INITIATIVE AND REFERENDUM IN OREGON

tion that gives vent to what some observers have labeled the doctrinaire position
that representative democratic government is a sacred institution which should
be kept forever inviolable against the modifications or alterations which might
be forced upon it by the hasty action of an unruly majority. That both of these
positions are untenable will be pointed out in due course. The important
factor to be noted at the outset is_that, regardless of the approach used by
those authors who have dealt with the subject, there exists almost complete
unanimity in the conviction that the advent of the initiative and. referendum
must be regarded as one of the most important landmarks in the history of
American political institutions within the twentieth century. In this regard
Professor W. B. Munro has remarked, “There has been no more striking
phenomenon in the development of American political institutions during the
last ten years than the rise to prominence in public dicussion and consequently
to recognition upon the statute book, of those so-termed newer weapons of
democracy— the initiative, referendum and recall.”?

The impact of these innovations in the field of political science was
immediate and forceful, as evidenced by the tremendous amount of literature
published on the subject from 1902 to 1915. Aside from the many
analyses of the relative merits and defects of the system and the prognosti-
cations of its future effects on American political institutions, a great deal of
time and space has been devoted to the task of tracing the origins of the
initiative and referendum in their present forms. This study will be devoted
primarily to an investigation of the legal aspects of the initiative and refer-
endum in Oregon, and to an analytical evaluation of the arguments that have
been submitted in opposition to and in support of these political institutions in
the light of historical experience. In this latter regard, special emphasis will
be given to the period beginning with the general election of 1938 and termi-
nating with the last general election of November 2, 1948.3

It appears proper, however, to preface the analysis with a brief historical
sketch of the genesis of the initiative and referendum in Oregon. No attempt

2W. B. Munro, The Initiative, Referendum and Recall (New York: D. Appleton
and Company, 1912), p. 1.

3The operation of the initiative and referendum in Oregon from 1902 to 1938 has
already been carefully and ably analyzed, and, although one of the studies was primarily
historical in character, the period prior to 1938 could not be treated without needless
repetition. References to measures submitted to the Oregon electorate in this period
therefore will be made only when necessary to illustrate or to elaborate a particular point.
Some of the works of the early period include an excellent study by Professor J. D. Bar-
nett, The Operation of the Inmitiative, Referendum and Recall in Oregon (New York:
The Macmillan Company, 1915) ; Waldo Schumacher, “Thirty Years of the Peaple’s Rule
in Oregon: An Analysis,” Political Science Quarterly, vol. 47 (June, 1932), pp. 243-258 ;
and an unpublished historical study by P. T. Culbertson, A History of the Initiative and
Referendum in Oregon (Doctoral thesis, Eugene : University of Oregon, 1941).
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ORIGINS 3

will be made to summarize or to evaluate the various interesting theories
which have been formulated regarding the evolution of direct legislation at
the world level or within the United States.* This study is concerned with the
one state which was to adopt a system of popular government destined to in-
fluence political institutions in many other parts of the nation.

There exists no agreement as to the date upon which agitation for the
initiative and referendum began in the state of Oregon. One author has
placed the credit for the inauguration of the movement with a newspaper
called The Vidette which was published in the city of Portland from 1885 to
18885 Another writer has suggested that, “The initiative and referendum
was first promoted by joint representatives from the Farmers’ Alliance, State
Grange, Federated Trade Council of Portland and the Oregon Knights of
Labor. . . .6 Itis true that these organizations were highly active in the
promotion of direct legislation. Most of their efforts, however, were concen-
trated between 1892 and 1898 during which time the famous Direct Legisla-
tion League was formed from representatives of all of these organizations.’

The proposals can be traced beyond both of these dates, however, to the
constitutional convention which met in 1857. In addition to various motions
to make questions such as slavery, prohibition, and the location of county
seats subject to the popular ratification of the electorate, one George H.
Williams actually proposed that the original constitution be made to include a
provision for the optional referendum. His proposal was not accepted, but it

sAble and comprehensive studies of the evolution of direct legislation have been
conducted by C. S. Lobingier, The People’s Law (New York: The Macmillan Company,
1909) and E. P. Oberholtzer, The Referendum in America (New York: Charles Scrib-
ners Sons, 1911). Early experiments in popular assemblies are also discussed by A. L.
Lowell, Public Opinion and Popular Government (London : Longmans, Green and Com-
pany, 1914), p. 152, and H. Walker, The Legislative Process (New York: The Ronald
Press Company, 1948), p. 445. For other interesting comments on the history and
theory of direct legislation, see J. J. Rousseau, The Social Contract (New York: Hafner
Publishing Company, 1947) ; Thomas Jefferson, “Notes on the State of Virginia,” The
Complete Jefferson, ed. by S. K. Padover (New York: Duell, Sloan and Pearce, Inc,,
1943) ; F. G. Wilson, The American Political Mind (New York: McGraw-Hill Book
Company, Inc., 1949), pp. 103-107; Culbertson, of. cit., Chapter I; C. A. Beard and
B. E. Schulz, Documents on the State-Wide Initiative Referendum and Recall (New
York : The Macmillan Company, 1912) ; and an article by A. L. Lowell published in the
June, 1911, number of the Quarterly Review and reprinted in Munro, op. cit., pp. 126-138
under the title, “The Referendum in the United States.”

5Address by Joseph N. Teal presented at the 1909 meeting of the National Municipal
League and reprinted in Munro, op. cit, . 217.

6G. L. Hedges, Where the People Rule (San Francisco: Bender-Moss Company,
1914), p. 29.

7The League was officially formed in the spring of 1891. See C. J. Thompson, The
Origin of Direct Legislation in Oregon (Master’s thesis, Eugene: University of Oregon,
1929), p. 26.
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serves to indicate that there were some people who were thinking about direct
legislation full forty-five years before its formal adoption.® The constitution
as finally adopted contained a provision for the obligatory referendum as
applied to constitutional amendments which were passed in both houses of the
Assembly and to certain legislative enactments at the local level.?

The second phase of the movement for the initiative and referendum is
usually associated with the rise of the Populist Party in America, which had
its origins among the anti-railroad farmers of the mid-western states and
which spread rapidly to the Pacific Coast. It was as early as 1874 that repre-
sentatives of the Farmers’ Party held a convention at Salem, Oregon, where
they went on record as being violently opposed to all monopolies. These

farmers eventually joined with the free-silverites, laborers, and all who -

opposed the moneyed powers of the East in forming the Populist Party.

Instrumental in influencing the Populist Party’s stand on direct legisla-
tion was the Farmers’ Alliance and later the Direct Legislation League
mentioned above. The formation of the League was the result of the work of
the Luelling family of Milwaukie, Oregon, which family made a tremendous
contribution to the cause of the initiative and referendum in Oregon. It was
into this group that Mr. William S. U’Ren, who is considered by many to be
the father of the Oregon System, was introduced. U’Ren, who happened
to come to Oregon during his wanderings, represented himself as a spirit
medium to the Luellings, who were spiritualists. The astute and ambitious
U’Ren soon became the business partner of Seth Luelling.’®

Under the leadership of U’Ren, the Direct Legislation League concen-
trated its early efforts on the idea of getting the state legislature to call a
constitutional convention where it was hoped that the initiative and refer-
endum would be included in a revised document. Apparently it was felt that
this approach was a more feasible one than that of securing an amendment to
the basic law. In the legislative session of 1895 the group almost succeeded in
its program when a motion to call 2 convention met with a tie in the Senate
and was defeated by the margin of only cne vote in the House of Representa-
tives.!* U’Ren, who had worked diligently to get the motion passed, was not

8Proceedings and Debates of the Constitutional Convention of 1857, ed. by Charles
H. Carey (Salem: State Printing Department, 1926), pp. 173-176 ; 327-328; 329; 331-332;
336-341. -

9Constitution, op. cit., Article XVII, sections 1, 21.

10Thompson, op. cit., pp. 11-13, It was at one of the many meetings at the Luelling
residence that someone read from a book describing direct legislation in Switzerland, thus
causing these farmers to become interested in the system.

11Teal, 0p. cit.,, p. 217. See also Thompson, op. cit, pp. 48-51. U’'Ren lobbied vigor-
ously at this legislative session armed with a petition signed by 14,000 of the 80,000
qualified voters in the state.
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too disappointed at this result because he had become convinced that direct
Jegislation could be introduced through a constitutional amendment rather
than through the use of a state convention.!?

This growing conviction on the part of U’Ren had caused him to become
affiliated with Oregon’s Populist Party shortly after the Direct ILegislation
League was formed. It was the driving force of this phenomenal personality,
who had become secretary of the party’s state committee, that was largely
responsible for the Populist endorsement of the initiative and referendum
at their state convention of 1894.13

Not satisfied with only this endorsement, the friends of popular law-
making attempted to get the other two parties in Oregon to endorse the
system. The efforts met with success in the case of the Democratic Party, /
which adopted the initiative and referendum platform plank at its state con-
vention. The Republican Party did not endorse it, however, and, in spite
of URen’s efforts to cause the fusion of the Populists and Democrats, the
Republicans won the state election by a landslide.™*

This defeat did not discourage the advocates of reform. The revised
plan of action called for the passage of a proposed initiative and referendum
amendment in two consecutive sessions of the legislature in order to conform
to the constitutional requirement that only under these conditions could such
a proposal be submitted to the electorate for its judgment. There was little
fear of the fate of such a proposal at the polls. The members of the Direct
Legislation League had become masters of propaganda and they were confi-
dent that their efforts in appealing to the public could not be other than
successful.’® '

12Thompson, op. cit., p. 51, has wisely suggested that U’Ren’s change of tactics
might well have been caused by the opposition to the idea of a new constitution expressed
by the powerful Portland Morning Oregonian. Furthermore, the newspaper was violently
opposed to the bill providing for the convention because it contained a provision that
would have required all faws to be submitted to popular ratification before being considered
valid. This objection might also have caused the shift in emphasis from the obligatory to
the voluntary referendum.

137bid., p. 38.

13/bid., pp. 41-42. Again the tremendous opposition of the Morning Oregonian was
instrumental in defeating this effort. This same paper was, however, destined to be one
of the most avid and effective supporters of the direct legislation amendment.

15An indication of this committee’s effectiveness is to be seen in the fact that in the .
period 1892-1898 it distributed approximately 400,000 pieces of literature in addition to
securing the 14,000 signatures mentioned above and carrying on an incessant stream of
lobbying activities in the legislature, political parties, and other important places. Culbert-
son, op. cit.,, p. 55.
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Immediate . tactics called for running Populist candidates for the state
legislature in the eleetion of 1896.1% The election results found the Populists
with thirteen of the fifty-eight assemblymen, the Democrats with one, and
the Republicans with the remainder. In the Senate the Democrats and Popu-
lists each elected three of the ten senatorial candidates they ran. U’Ren was
one of the Populists from Clackamas County elected to the lower house; this
event was to put into motion one of the bitterest political battles in the history
of Oregon politics.

The famous “holdup session” met on January 11, 1897. The Senate
proceeded to organize itself, but the lower chamber failed to do so. The
Republican Party had split wide open on the question as to whether a silverite
should be sent to the United States Senate in view of the fact that the
Republican National Convention of 1896 had gone on record in favor of the
gold standard. ‘

U’Ren, who was certainly a practical as well as a theoretical politician,
saw in this schism an opportunity to win support for the proposed amend-
ment for the initiative and referendum. His first attempt at bargaining was
a failure since the faction with which he elected to side concluded shortly
that its part of the bargain could not be kept. U’Ren then shifted the Popu-
list faction in support of Jonathan Bourne. This group proceeded to serve
notice on the opposition that if it did not agree to the proposal of the sought-
for amendment, there would be no session convened that year. Mitchell,
the leader of the opposition, would not come to terms, and on February 26,
1897, the unorganized legislature adjourned without having passed one piece
of legislation.*” ,

The Populist Party, and particularly W. S. U’Ren, was severely criti-
cized for having participated in the most vicious type of political intrigue.
Now the indictment of corruption and political anarchy was directed at the
“reformers.” Here, indeed, was a situation where those who sought to cor-
rect the evils of government actually participated in those evils to the detri-
ment of the people of the state in general. The reply, or rationalization, of
the friends of direct legislation was that it had become necessary “to fight
the devil with fire.”® The excuse was not enough to appease the critics,
however. Most of the Populists who had participated in the “holdup ses-

18]t should be noted that in this same year W. J. Bryan tried to have the initiative
and referendum included as part of the national Democratic Party platform. The effort
failed at that time, but four years later the Democratic Convention, which met at
Kansas City, did adopt a qualified version of the plank, pointing out that the system of
direct legislation should be instituted whenever practicable. Ibid., p. 26.

17For an interesting discussion of this unfortunate fiasco, see Thompson, op. cit.,
pp. 55-68.

18Culbertson, op. cit., p. 61.
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sion,” including U’Ren, were not returned to the legislature at the next
clection.

The Populist Party’s unsuccessful venture in the “holdup session”
necessitated a quick change of strategy if the reform movement was to be
saved. It was concluded, and not without reasonable justification, that a
partisan label attached to the initiative and referendum drive would tend to
work toward its defeat in a state legislature which was itself highly partisan
in nature. Accordingly, the friends of the movement proceeded to reorganize
the Direct Legislation League into the Non Partisan Direct Legislation
League. This change-over was completed at Salem, Oregon, in September,
1898.%°

Again it was the ambitious and able Mr. U’'Ren who reappeared upon
the scene as the secretary of this “new” organization. It was in this capacity
that he was really able to prove his ability and worth as a master of propa-
ganda and organization. Working through the League, he was successful in
extracting solemn commitments from many of the prominent legislative
candidates to the effect that they would lend their support to the proposed
amendment, regardless of their personal feelings, in order that the sovereign
body politic could be given an opportunity to express its opinion in the
matter. Mitchell, who had been partially responsible for the tragic “holdup
session” through his flat refusal to come to terms, now expressed a willing-
ness to support the amendment in return for his re-election to the United
States Senate. Jonathan Bourne was also brought into the fold, and from
here he entered upon a career that was destined to make him one of the most
forceful and articulate defenders of the Oregon experiment.

Not wanting to miss any opportunity to enhance the fortunes of the
proposed amendment, U’Ren was persuaded to make a bid for the upper
legislative chamber. Although this attempt met with defeat, he was to find
that his presence at Salem in the capacity of a legislator was not essential to
the acceptance of the proposed change.

Thus it was that the Twentieth Legislative Assembly of 1899 met under
a political atmosphere decidedly more favorable to direct legislation than had
been the case in the preceding session. This situation was the result not only
of the very efficient campaign of the Non Partisan League but also of the
growing decline of Populism, with which faction the reform had been closely
identified. The “nonpartisan” character of the proposal was beginning to
rally the assistance of the Republican Party as well as the support of some
of the state’s most powerful and influential newspapers.

19Thompson, 0p. cit., p. 26.
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“On January 9, Mr. L. J. Kruse, of Clackamas County, introduced
House joint resolution No. 1, or the Initiative and Referendum resolution.”?°
Hedges points out that the measure was not treated as anything of tre-
mendous import at the time, but he goes on to observe that this action
“ . marked the beginning of a new political system which was destined
to revolutionize the legislative methods of a sovereign state and make the
people themselves the final judges of the laws which should govern them.”"*!
The proposal was passed in the lower chamber by a vote of forty-three to
nine, and upon submission to the Senate, it was accepted without significant
opposition by a vote of twenty to eight.?2

In conformance with the provisions of the Oregon Constitution mentioned
above,* the resolution was held in abeyance for reintroduction into the next
legislative session where another favorable vote was necessary in order to
insure its submission to the electorate. One may readily assume that the
efforts of the Non Partisan Direct Legislation League did not decrease during
this crucial period.

The success of the previous session was repeated shortly after the
Twenty-first Legislative Assembly convened. Mr. Kruse again introduced
the measure in the lower house where it was accepted by a vote of fifty-eight
to none with two members not being present. On January 16, 1901, Senator
Brownell of Clackamas County brought the resolution before the Senate,
where it was accepted with only one dissenting vote.?*

One remaining obstacle had now to be surmounted. The proposal had
to receive the approval of the voters at the next general election. Again Mr.
U’Ren proved himself more than equal to the task at hand. Prominent mem-
bers of both political parties were persuaded to speak for the amendment.
What newspaper opposition there did exist was negligible since most of the
influential news organs were aligned solidly behind the plan. In this regard
it is interesting to note that a majority of the papers had been rallied to the
support of the amendment on the grounds that it constituted an economy
measure since it would obviate the necessity of calling constitutional con-
ventions. l '

A major victory for the advocates of the amendment was secured when
both the Republican and Democratic state conventions of 1902 endorsed the
program in their respective platforms. Without the approval of both parties,

20lbid., p. 52. See also House Journal 1899 (H.J.R. No. 1), p. 326.

21Hedges, op. cit, p. 1. )

22Senate Journal 1899 (S.J.R., No. 1), p. 383.

23Constitution, op. cit., Article XVTI, section 1.

2House Jowrnal 1901 (H.J.R., No, 1), pp. 27-28; Senate Jouwrnal 1901 (S.J.R.,
No. 1), p. 4. -
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which helped to give the amendment a true nonpartisan character, the amend-
ment would have had a more difficult time at the polls. :
There seems to have existed no organized opposition to the amendment.

In addition to the support of newspapers and the major political parties, the .4~

Oregon Grange and labor groups were very favorable to it.?* On June 2,
1902, the voters of Oregon overwhelmingly adopted the amendment, 72.8 per
cent of the total vote having been cast in favor of the proposal.?®

Several theories have been formulated regarding the reason, or reasons,
for the rise to popularity of the initiative and referendum in Oregon and
elsewhere. The conclusive cause is difficult to establish, since most of the
arguments establishing one causal relationship or other are plausible at least
in part.

J. Allen Smith looks upon the advent of direct legislation as “. . . the
logical outcome of the struggle which the advocates of majority rule have
been and are now making to secure control of our state and municipal gov-
ernments.”’”?* To Smith the struggle was an inevitable one, growing out of
the existence of governments which, according to his point of view, pre-
cluded the operation of popular sovereignty. Professor Beard, after having
discussed the practice among the American states of compelling the submis-
sion to popular vote of constitutional amendments and other legislative
propositions, concludes that direct legislation constitutes no more than a
logical extension of these practices.?® Professor W. B. Munro makes the
rather novel suggestion that the movement was actually supported by the
state legislators themselves who saw in the referendum a device whereby
they could relieve themselves of responsibility by referring to the people
those measures of highly controversial nature.?®

Another suggestion that would appear to be plausible comes from Pro-
fessor A. L. Lowell. He contends that the electorate saw in the initiative
and referendum an opportunity to separate specific legislative issues from
political parties. Direct legislation would, then, provide a means whereby -
the people could reject individual measures even though they were enacted
by the political party with which they generally found the most favor.

25Culbertson, op. cit., pp. 68-69.

26The official vote was 62,024 for the amendment and 5,668 against it. See Oregon
Blue Book 1947-1948, op. cit., p. 246.

27], Allen Smith, The Spirit of American Government (New York: The Macmillan
Company, 1907), p. 352. ]

28C, A. Beard, American Government and Politics (New York: The Macmillan Com-
pany, 1935), p. 522.

28Munro, op. cit., pp. 2-4.

s0Lowell, Public Opinion and Popular Government, op. cit., p. 157.
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* There is, however, good reason for doubting that this type of reasoning was
- a controlling factor in the state of Oregon.

The most important single cause for the advent of direct legislation is

to be found in the declining popular trust in the judgment and integrity of

¥ the elected representatives of the people. The people became more and more
convinced that powerfully organized, self-seeking pressure groups operating
in the legislature prevented public opinion from finding accurate or adequate
expression through the assembly. 317 Theodore Roosevelt, in his analysis of
the Oregon system, remarked that “The movement for direct popular govern-
ment in Oregon . . . was in part the inevitable consequence of the betrayal
of their trust by various representatives of Oregon in the national and state
legislatures.”3?

In spite of the fact that many of the charges made against the state
legislature would be difficult to document, Oregon’s early history as a state
is replete with accounts of extreme political corruption. One student of the .
period makes the flat assertion that “Oregon enjoyed the unenviable reputa-
tion of having one of the most corrupt and inefficient governments to be
found north of Mexico and west of Pennsylvania.”*® In substantiating this
indictment this same writer points out that “As soon as the legislature con-
vened a troop of prostitutes quite regularly convened at Salem—the law-
makers, in some cases, attaching them to the state payroll. Drunkenness
and debauchery commonly prevailed throughout the whole legislative ses-
sion.”** The statement of one of Oregon’s former governors to the effect
that the testimony of men engaged in Oregon politics points to the fact that
the political morality of the state had reached a low ebb during the last two
decades of the nineteenth century lends credibility to this observation.®

Another Oregon governor, during the inaugural ceremonies of 1903,
commented on the advent of direct legislation in Oregon. In this regard
he said:

The people have seen fit to adopt an amendment to the constitution
for the initiative and referendum. Official extravagance and a disregard
for the best interests of the commonwealth by legislative bodies orig-

W inated the demand for this innovation. Legislative contests over the
election of United States Senators, and lobbies in the interest of railway
and other corporations have so obstructed legislation in years gone by,
that many laws actually demanded have failed of enactment, while others
absolutely without merit and vicious in their tendency have found lodg-

31See Munro, op. cit., pp. 15-16.

32Article by T Roosevelt included in Munro, op. cit.,, p. 62.

33Thompson, op. cit., p. 15,

34Ibid., p. 16.

85T, G Geer, thty Y ears in Oregon (New York: Neale Publishing Company, 1912),
pp. 476-477.
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ment in the statute books. As a means to check these evils-—sins of

omission and commission—the initiative and referendum is to be

attempted and there is no question but that the effect will be beneficial.3®

Granted the existence in Oregon of extremely undesirable conditions, it

should be noted that something more than their mere existence is necessary
to revolutionary change. Even more important, perhaps, is the existence of
an alert, vigorous, and able leadership with a definite plan of action at its
disposal. The advocates of change in Oregon were indeed fortunate in
having several such leaders, the most prominent of whom was W. S. U’Ren. "’
No better tribute to his contribution to the success of the Oregon movement
has been paid than the one which follows:

While the original movement in Oregon is in general the work of
many minds, its propaganda was almost solely the work of one man,
who but for his dogged perseverance and unyielding courage might have
been womn out with delays and financial difficulties. To W. S. U'Ren
. is due the honor and credit of following up this movement—call
it reform or what you please—year after year, through good and ill
report and against all sorts of opposition, from secret enmity of political
bosses to open ridicule of scholastic wiseacres, until the great mass of
the voters were informed and converted to the support of the principles
of direct legislation by the popular vote of electors.?”

Whatever the cause, or causes, which led to the adoption of these
measures in Oregon, the system of 1902 as elaborated by subsequent legisla-
tion remains intact today. The following chapters will make some attempt
at determining whether or not the treatment has turned out to be worse than
\ the disease it was designed to cure.

36G. E. Chamberlain, Inaugural Address, 1903 (Salem: State Printing Department,

1870-1915), p. 33.
37Joseph Gaston, Portland: Its History and Builders, 3 vols. (Chicago: J. J. Clarke

Publishing Company, 1911), vol. 1, p. 563.



II

THE LEGAL ASPECTS OF THE OREGON STATE.-
WIDE INITIATIVE AND REFERENDUM

Because of the structural and procedural differences in the initiative and
referendum processes existing within those states that have adopted popular
lawmaking, some attempt at defining the various features of the Oregon
system, together with a consideration of the legal aspects of the system as
interpreted by the Supreme Court of the state, appears to be in order.?

Although the terms “initiative” and “referendum” are usually coupled
together in one phrase, it is important to note that they are akin only in the
sense that they are devices whereby the electorate is enabled to render its
decisions on laws and/or constitutional amendments which have been pro-
posed either by the legislative assembly or by a specified percentage of the
qualified voters of the state. Professor J. D. Barnett, in attempting to point
out the basic differences between the two. institutions, quotes from one of
the Oregon newspapers as follows:

There is a difference between the initiative and the referendum—a
vast difference. . . . The initiative is an instrumentality of popular
government through which the people propose and enact laws or adopt

_ constitutional amendments without regard for any legislature or any

o other representative body. The referendum is a plebescite by which the
people as a whole approve or reject any measure previously adopted by
the legislature, or referred to them by the legislature. All measures
under the initiative are a demonstration of the original law-making

function. All measures under the referendum are a demonstration of
the law-approving or law-rejecting function.?

This definition, which has reference to the Oregon system, is not a satis-
factory explanation of the popular initiative. A more correct definition is
offered by the late Professor C. A. Beard, who indicates that, “In principle
the initiative is a system which permits any person or group of persons to
- draft a bill or proposal of law and, on securing the signatures of a certain

1Beard and Schultz, op. cit., offer an interesting comparison of the special features
contained in the direct legislative processes in force at the time the work was written.

2Barnett, op. cit, p. 5. Quoted from the Portland ‘Oregonian, October 15, 1913,
p- 10, col. 2. Beard and Schultz, op. cit., p. 20, point out accurately that the initiative
and referendum are by no means definite and stereotyped. They do suggest, however, that,
“Defined in general, the initiative is a scheme whereby a small percentage of voters may
initiate a law and secure adoption upon ratification by popu]ar vote; and the referendum
is a plan whereby a small percentage of the voters may require the reference of an act
of the legislature to the electorate for approval or rejection.” Consult American Juris-
Prudence (San Francisco: Bancroft-Whitney Company, 1940), vol. 28, p. 153, for an
excellent definition of the statutory referendum.

12
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number or percentage of voters, to force the submission of the same, with
or without legislative intervention, to the voters for their approval or rejec-
tion.”® This same idea was expressed recently by a writer who defined the
initiative as “ . . . that right under which a specified number of the electorate
may jointly propose laws [or constitutional amendments] to the legislature
or directly to the people for their approval or disapproval at an election.”*

In order that the initiative process may be clearly understood, it is quite
necessary that a distinction be drawn between the constitutional initiative and
the initiative on statutes. There are a number of states in which the initiative
is restricted by law to only those measures which are statutory in nature,
whereas in other states, the voters are free to initiate either a law or a con-
stitutional amendment at their own discretion, although the number of signa-
tures required to put the constitutional initiative into motion may be higher
than would be the case regarding statutes.®

There is also a significant difference to be noted in the amount of legis-
lative intervention permitted in the initiative process. In some states the
proposed law must be submitted by the petitioners to the legislative assembly
for its consideration. If, after the lapse of a specified period, the legislature
does not put the measure into operation, the people are permitted to decide
the issue at the polls. This may involve only the submission of the initiated
measure, or the submission of a competing legislative proposal with the
measure proposed by initiative petition. The second method followed per-
mits of no legislative interference in the sense that all popularly initiated
proposals are submitted directly to the people without any consideration by
the representative assembly. In those states which permit both the constitu-
tional and statutory initiative, the first scheme would not be feasible, since all
proposed constitutional changes must be submitted to the electorate, unless a
different procedure were to be provided for both types of initiative proposals.

3Beard, American Government and Politics, op. cit., p. 522. Cf. Oberholtzer, op. cit,,
p. 384, who includes within his definition the process which is herein treated as the obliga-
tory referendum. In this regard, he remarks that, “The right of the initiative includes
the right to demand a vote of the people, not only on laws already proposed or passed
by the representative legislature but also on new measures. The right of the initiative
is the right to initiate the law as well as the election for and against the law. Itisa
democratic agency by which a minority party and elements which are without representa-
tion in the legislature may force the latter’s hand and compel it to submit any desired
measure to popular vote.”

+A. B. Coigne, Statute Making (New York: Commerce Clearing House, 1948), p. 29.

5States permitting only the statutory amendment include Maine, Montana, South
Dakota, Utah, and Washington. The thirteen states in which both the constitutional and
statutory initiative are allowed include Arizona, Arkansas, California, Colorado, Massa-
chusetts, Michigan, Missouri, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, and
Oregon. Walker, op. cit., p. 449.
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} The constitutional amendment adopted in the summer of 1902 established
both the statutory and the constitutional initiative in Oregon, this state being
" the first one to extend the initiative device to include changes, amendments,
or additions to the organic law. That part of the constitution dealing with
the initiative provides that:
The legislative authority of the state shall be vested in a legislative
assembly, consisting of a senate and house of representatives, but the
v people reserve to themselves power to propose laws and amendments to
the constitution and to enact or reject the same at the polls, independent
of the legislative assembly. . . .8

The last part of this provision serves to indicate that the framers of the
amendment did not anticipate that the legislature would be given any oppor-
tunity to intervene in the initiative procedure for the purpose of preventing
its operation. This feature will be discussed, together with the analysis of
the other elements of the system.

Generally considered, the referendum is a procedure whereby an act
passed by the legislative assembly or a proposed amendment to the basic law
is submitted to the electorate for its approval or rejection at an election. The
historical examination of direct legislation cited in the preceding chapter serves
to point out that the practice of submitting certain classifications of legisla-
tion and projected constitutional amendments to the electorate is not some-
thing new in Oregon or among American states in general.” The somewhat
novel aspects of the system adopted in Oregon are to be explained by the fact
that the referendum process has been made to apply to all but emergency
legislation and that the process can be put into motion under the mandatory
instructions of the organic law, by way of a petition signed by a specified
percentage of the qualified voters of the state, or at the option of the legis-
lative assembly.

A proper understanding of the Oregon system would necessitate a dif-
ferentiation between the obligatory and the optional referendum. One author
has defined the optional referendum as “. . . the right of the legislature in
its discretion to submit laws to the people for their approval or veto. . . . 8
The obligatory referendum, on the other hand, has been describedas ““ . . .a
provision requiring the submission of 2a proposition to the people under
certain circumstances. . . .”?

sConstitution, op. cit., Article IV, section 1.

7Under the Oregon Constitution of 1859, the referendum on all constitutional amend-
ments and on specific types of legislation was obligatory. See, for instance, A. H. Eaton,
The Oregon System (Chicago: A. C. McClurg and Company, 1912), pp. 8-9.

8Coigne, op. cit., p. 41.

9Ibid. Cf. Eaton, op. cit, pp. 10-11, who calls the Oregon system which permits a
specified percentage of the electorate to compel the submission to popular vote of certain
legislative measures the optional, rather than the obligatory, referendum.
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The organic law of Oregon provides that in addition to the establishment {
of the initiative power, the people “ . also reserve power at their own< .
option to approve or reject at the polls any act of the legislative assembly.”1? .
The section later authorizes the optional referendum by extending to the
legislature the power to submit measures to the voters for their judgment.
The words “any act” are also qualified by the inclusion of the restrictive
clause pertaining to measures of an emergency character. The status of pro-
posed amendments to the basic law remains the same in the sense that their
submission to the electorate is mandatory, whether the proposals originate in
the legislature or through initiative petitions.

The initiative and referendum had not long been parts of the Oregon
system of government before their constitutionality was questioned in the
state and federal courts. In 1903 the City of Portland, under authority of
a statute enacted through the initiative process, passed an ordinance which
levied a special assessment to be used for the purpose of improving streets
within the municipality. This action was contested as being unenforceable
on the grounds that the statute under which the assessment was made was
enacted through unconstitutional means.** The first line of attack was based
on that section of the Constitution of 1859 which prohibited the submission
of a constitutional amendment to the people while other amendments, previ-
ously proposed, were awaiting the disposition of the legislature. The
Supreme Court discarded this objection by pointing out that a proposed
amendment which was not submitted to the electorate before the termination
of the second consecutive legislative session in which it had been proposed
lapsed upon the adjournment of that session. It was, therefore, concluded
that the petitioner was incorrect in assuming that there was another amend-
ment, or amendments, pending when the initiative and referendum amend-
ment was proposed in the legislative session of 1899.

The second basis of attack, and one which was to carry the question of
the constitutionality of direct legislation to the United States Supreme Court
in a later case, was a more significant one. It was submitted that the amend-
ment in question was unconstitutional as being in direct violation of, and
repugnant to, Article TV, section 4, of the United States Constitution, which
section guarantees to every state a republican form of government. The
essence of this argument was that the state of Oregon, in permitting the
people to legislate by direct action, had destroyed its republican form of
government by precluding the exercise of the legislative function solely by a
representative assembly.

wConstitution, loc. cit.
11Kadderly v. Portland, 44 Ore. 118 (1903).
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In resolving this contention, the Supreme Court stressed the fact that:

No particular style of government is designated in the Constitution
as republican, nor is its exact form in anyway prescribed. A republican
form of government is a government administered by representatives
chosen or appointed by the people or by their authority. . . . Now the
initiative and referendum amendment does not destroy the republican
form of government and substitute another in its place. The repre-
sentative character of the government still remains. The people have
simply reserved to themselves a larger share of the legislative power . . .
the government is still divided into the legislative, executive, and judicial
departments, the duties of which are discharged by representatives selected
by the people.12

.

The court’s decision in the Kadderly case was evidently not convincing,
because the same question was to be presented several times more in the
space of a few years. The next instance in which the question arose was in
the case of Oregon v. Pacific States Telephone and Telegraph Company.*®
This case arose out of an initiative measure passed at the general election of
1906. The measure provided for the assessment of a two per cent tax on
the gross receipts of all express, telephone and telegraph companies doing
business within the state. This initiative proposal was attacked on several
grounds, among which was included the allegation that the Oregon system
of direct legislation conflicted with that portion of the United States Con-
stitution dealing with the maintenance of a republican form of government
among the several states. The Oregon Supreme Court disposed of this ob-
jection summarily, pointing out that the decision in Kadderly v. Portland
was absolutely ruling on this point.

This decision was subsequently appealed to the Supreme Court of the
United States where the decision rendered was far from satisfactory to the
appellants. The court ruled that the question involved was purely a political
one and, therefore, not within the competence of the court to decide. The
question, if resolved at all, would have to be determined by the United States
Congress.®* This decision left the initiative in a strong position federally
since it was assumed that as long as both houses of Congress continued to
seat the representatives from the state, this would be construed as prima
facie evidence that Oregon was maintaining a government republican in
character. '

Prior to the decision by the United States Supreme Court, Oregon’s
supreme tribunal found it necessary to pass on two other cases which pre-
sented the same question. In the first of these cases the state Supreme
Court established a rather novel idea regarding the nature of the legislative

12/bid., p. 145.
1353 Ore. 162 (1909).
1 Pacific States Telephone and Telegraph Company v. Oregon, 233 U. S. 118 (1912).
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power of the state.® The court, in upholding an initiative measure authoriz-
ing the incorporation of the port of Coos Bay, Oregon, and the establishment
of a Board of Port Commissioners, pointed out that although the direct
legislation amendment had added a law-making body to the state’s govern-
mental structure, there remained, in actuality, only one legislative department
with two subdivisions. In the clarification of this point of view the court
averred that:

By the adoption of the initiative and referendum in our Constitution,
the legislative department of the state is divided into two separate and
distinct law-making bodies. There remains, however, as formerly, but
one legislative department of the state. It operates, it is true, differ-
ently from before—one method by the enactment of laws directly,
through that source of all legislative power, the people; and the other,
as formerly, by their representatives—but the change thus wrought
neither gives nor takes from the Legislative Assembly the power to
enact or repeal any law, except in such manner and to such an extent
as may therein be expressly stated. Nor do we understand that it was
ever intended that it should be so. The power thus reserved to the
people merely took from the legislature the exclusive right to enact
laws, at the same time, leaving ‘it a coordinate legislative body with
them. This dual system of making and unmakmg laws has become the
settled policy of the state. . . . 716

The most comprehensive and satisfactory reply to the contention that
the initiative and referendum destroyed Oregon’s republican form of govern-
ment was made by the state Supreme Court in another case decided in the
same session in which the Strew case was considered.*” Under the argument
that the Oregon system of popular legislation was unconstitutional, the
plaintiff in this case attacked a Portland amendment authorizing the issuance
of municipal bonds to cover the cost of bridge construction and improvement
within the city.

In attempting to arrive at a definition of a republican form of govern-
ment, the Court began by considering the definition offered by James Madison
in the tenth number of The Federalist, wherein he makes the statement that,
“ . we may define a republic to be, or at least may bestow that name on,
a government which derives its powers directly or indirectly from the great
body of the people, and is administered by persons holding their offices during
pleasure, for a limited period, or during good behavior. It is essential to

15Straw v. Harris, 54 Ore. 424 (1910).

167bid., p. 430. This case also established the constitutionality of Article IV, section
1-a, of the Oregon Constitution which extends the initiative and referendum to local
governmental units within the state. The court was careful to point out that the sover-
eignty of the state over these units can never be completely relinquished since this would
result in the creation of states within the state and would, therefore, be in violation of
Article 1V, section 3, of the United States Constitution.

17Kiernan v. Portland, 54 Ore. 454 (1910).
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such a government that it be derived from the great body of society; not
from an inconsiderable proportion, or a favored classof it. . . . It is sufficient
for such a government that the persons administering it be appointed, either
directly or indirectly, by the people ; and that they hold their appointments by
either of the tenures just specified.”*®

The court then discussed a definition of a republican government found
in the case of Chisolm v. Georgia®® in which Mr. Justice Wilson gave his
“ short definition of such a government—one constructed on the
principle that the supreme power resides in the body of the people.”

Measured in the light of these definitions, the court could not conceive
of a system that came closer to the fulfillment of these requirements than did
Oregon’s. Anent this point the court said, “. . . it seems inconceivable that
a state, merely because it may evolve a system by which its citizens become a
branch of its legislative department, coordinate with their representatives in
the legislature, loses caste as a republic.”?® The court pointed out that the
state of Oklahoma was admitted into the union with the initiative and refer-
endum included in its organic law, concluding that Congress must have evi-
dently considered its government under that document to be republican in
character. It also stressed the fact that prior to the advent of the initiative
and referendum, no one attacked the requirement that the legislature submit
proposed amendments to popular referendum on the grounds that this pro-
cedure deprived the legislative assembly of its powers, thus abolishing repub-
lican government.

~ In an effort to dispose of this question categorically, the court said:

The extent to which a legislature of any state may enact laws is,
and always has been, one of degree, depending upon the limitations pre-
scribed by its constitution; some constitutions having few and others
many limitations, But in all states, whatever may be the restrictions
placed upon their representatives, the people, either by constitutional
amendment or by convention called for that purpose, have had, and
have, the power to directly legislate, and to change all or any laws so
far as deemed proper—limited only by clear inhibitions of the national
constitution.21

This case seems to have settled the issue of the constitutionality of the
political institutions of direct legislation in Oregon. There has arisen no
other case since 1910 which has challenged the validity of the system on the
basis of an alleged incompatibility with the federal constitution. There have,

18A, Hamilton, J. Jay and J. Madison, The Federalist (New York: The Modern
Library of Random House, n. d.), pp. 243-244.

192 Dall. 419, 457 (1793).

20K iernan v. Portland, op. cit., p. 474

21]bid., pp. 474-475.
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to be sure, been many other litigations arising out of the initiative and refer-
endum.  Some of these cases have presented questions of a substantive
nature ; whereas most of them have involved the necessity of judicial inter-
pretation of the procedural machinery set up by the constitution, and by sub-
«equent legislation, for the purpose of defining, elaborating, and regulating
the means whereby the instruments of direct legislation can be made to
operate.

Some concern existed as to whether or not the amendment establishing
popular lawmaking in Oregon was self-executing. In one of the earlier cases
in which this issue was presented,?? the Supreme Court, in taking an affirma-
tive stand on the question, said, “A constitutional provision is said to be self-
executing if it enacts a sufficient rule by means of which the right given may
be enjoined or protected. The language used, as well as the object to be
accomplished, is to be looked into in ascertaining the intention of the pro-
vision.”?  An examination of the amendment led the court to the conclusion
that it was sufficiently specific as to enable it to be carried out without legis-
lative elaboration. A few years later the court again upheld this position,
pointing out that the amendment in question defined in explicit detail the
procedure under which a valid exercise of the initiative and/or the referen-
dum could take place2* Again, in 1918, the court asserted in unequivocal
language that, “Article IV, section 1, of the Constitution reserves to the
people of the whole state the power to refer measures. . . . ”” and that this
power could be exercised in full “without any other charter than the Consti-
tution itself.”’? ~

These decisions were not intended, however, to prevent the state legisla- -
tive assembly from enacting statutes designed to elaborate the initiative and
referendum processes. This was made perfectly clear in the Stevens case,
in which an early elaborating statute was being questioned. In upholding the
law, the court pointed out that, “. . . when a provision of the Constitution
is self-executing, legislation may be desirable for the better protection of
the right secured and to provide a more specific and convenient remedy for
carrying out such provision. . . . ”*® And, again, in a case in which the very

22Stevens v. Benson, 50 Ore, 269 (1907).

23]bid., p. 272.

24State v. Langworthy, 55 Ore. 303, 314 (1910).

25Carriker v. Lake County, 89 Ore. 246 (1918). It is interesting to note that this
was not the construction applied to the constitutional amendment which extended the
power of direct legislation to local governmental units. In a decision on this point the
court concluded that the absence of any rules governing the processes precluded any
decision that the amendment was self-executing in character. Long. 7. City of Portland,
53 Ore. 92 (1909).

26Stevens v. Benson, op. cit., p. 274.
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extensive elaborating law of 1907 (Laws, 1907, Chapter 226) was questioned, 5
the court held that the legislation was valid within the meaning of the §
Constitution.”” 1

In a more recent decision,® the Supreme Court went to the state Con- -}
stitution in order to document this view. It quoted from that section of the -
organic law which provides that the secretary of state and all other officers, §
in dealing with the problem of direct legislation, “. . . shall be guided by %
the general laws and the act submitting this amendment, until legislation shall : "
be especially provided therefor.”?® It would seem to be obvious, then, from |
the very wording of the constitution that the provision, although self-execut-
ing, did not obviate the ability of the legislative assembly to enact statutes |
designed to enhance the facility with which the electorate could participate in ‘§
popular lawmaking. Such legislation would, of course, be valid only so long §
as it did not pervert the clear intention of the constitutional provisions. :

There have been several decisions by the Supreme Court in which at- -
tempts have been made to define the scope of the power granted to the people :
of Oregon by the provisions in the constitution dealing with direct legisla- :
tion. Most of the cases in which this problem was discussed arose out of
queries concerning the effect of direct legislation on the power of the legis-
lative assembly. In the case of Straw v. Harris,” the doctrine was estab-
lished that the adoption of the initiative and referendum merely took from
the legislative assembly the exclusive right to make law, while at the same
time leaving it a coordinate legislative body with the people. This position
was made clear in a later decision® in which the court indicated that while it
was true that under the original organic law of the state the people vested
all legislative power in the assembly, that situation no longer prevailed. Ac-
cording to the court, the people, through the exercise of their inalienable
sovereignty, had declared that “. . . the legislature was no longer to be

21Fgrrell v. Port of Portland, 52 Ore. 582 (1908). .

28 Zimmerman et al. v. Hoss, 144 Ore. 55 (1933). On the self-executing nature of
amendments generally, see American Jurisprudence, op. cit, p. 155, wherein the follow-
ing paragraph is found: “Legislation may be enacted to facilitate the enforcement of
constitutional provisions relating to the initiative and referendum, even though they are
self-executing, and such laws will be obligatory upon the Court when intended by the
legislature to be mandatory, so long as they do not curtail the rights reserved or exceed
the limitation specified in the amendment. On the other hand, an enabling act of the
legislature, intended to carry into effect a self-executing constitutional provision con-
ferring the right of initiative and referendum, which imposes restrictions on proposed
legislation not found in the constitution is invalid.”

29Constitution, loc. cit. It should be noted that the judicial doctrine that in case of
doubt the meaning of the amendment should be construed in favor of the initiative was
early established. See Othus v. Kozer, 119 Ore. 101 (1926).

s0Supra, p. 7.

31Kalich v. Knapp, 73 Ore. 558 (1914).
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(heir exclusive agency of expression.”*® While elaborating this position, the
court explained that “As a result of political expansion, the people amended
this section of the Constitution by imposing an indirect limitation on the
legislature compelling that institution to share its powers of legislation with
that of the people publicly expressed through the initiative.”*

In concluding, the court placed great emphasis on the fact that the first
section of Article I of the organic law of the state was ample authority for

the assumption that the people could, if they were so inclined, strip the legis- i

lature of all of its powers, leaving it but a place in memory, since this section
of the Constitution recognizes that sovereignty, in the final analysis, resides
solely with the people.

The direct legislation amendment is, then, a general reservation by the
people of Oregon of the power to propose laws and amendments to the con-
stitution, to enact or reject these proposals at a proper election, and to approve
or reject at the polls any act passed by the legislative assembly that is not of
an emergency character.®*

The emergence of this new legislative body raised the problem of the
relationship between the legislative assembly and the people in their capacity
is lawmakers. Within this relationship it was wondered what the power of
the legislature would be to amend or repeal statutes enacted through the
initiative process and what would be the ability of the people to repeal or
qualify statutes passed by the legislature. The power of the legislature in
this regard was made clear at an early date when the Supreme Court asserted
that, “Laws proposed and enacted by the people under the initiative clause
of the amendment are subject to the same constitutional limitations as other
statutes, and may be amended or repealed by the legislature at will.”*®

In the Kiernan case,® the court not only established this doctrine beyond
a reasonable doubt, but went on to point out that this power was shared by
the legislature and the people equally. And, in answer to the contention that
this rule would lead to a chaotic situation wherein the people would sys-
tematically and arbitrarily repeal all legislative enactments, while the legis-
lature just as arbitrarily would abolish legislation enacted by the people at
the election preceding each legislative session, the court pointed out that this
situation had always been a possibility in view of the fact that any legislative
assembly was free to repeal the statutory enactments of previous sessions.®”

32]pid., p. 581.

337bid.

3¢ ong v. City of Portland, supra.
35Kadderly v. Portland, op. cit., p. 146,
38Supra, p. 7.

37K iernan v. Portland, op. cit., p. 480.
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In a later case in which it was sought to have a legislative enactment,
which provided for a method of nomination through the filing of a petition
~and the payment of a fee, declared unconstitutional on the grounds that it
amended the direct primary law of 1913 which was adopted by the initiative,
the Supreme Court again pointed out that the Constitution did not deny to
_the legislature the right to amend or repeal a statute enacted by the people.®®
The general theory behind all of these decisions was made plain in a more
recent decision in which the court stated that the whole lawmaking power of
" the state, not expressly or impliedly withheld, is committed to the legislature.
This body may, then, enact any law not forbidden by the constitution of the
state, delegated to the federal government, or prohibited by the Constitution
of the United States.®®
It appears to be clear, in the light of these decisions, that the legislative
assembly has not had its power to legislate lessened as the result of the advent
of direct legislation in Oregon. There are, however, two restrictions which
apply to the legislature regarding the use of the optional referendum. The
first of these, although it appears to be obvious, has to do with the inability
of the legislature to submit to referendum any measure which has not been
legally enacted. Thus, in one instance where it was found that a statute sub-
mitted had not received a majority vote in both houses of the legislature, the
/'Supreme Court held the submission to be void.*°
/ The second restriction has to do with the power of the legislature to
// amend or repeal an act while it is awaiting action of the people. There
appears to be no decision exactly in point here, but one early case established
the rule that the filing of a petition for a referendum was not in itself a
legislative act but merely a matter ‘preliminary to the legislative act.* One
of the state’s attorneys general construed this to mean that “ . . . when a
legislative act is pending under a referendum, until the people act upon it, it
ceases to be an act and is nothing more than a bill pending for legislative
action. The right of the people to 2 referendum vote on a statute enacted
by the legislature cannot be defeated by a subsequent repeal of the act
referred4? This official pointed out that to allow the legislature to do this i

-

38Pgtton v. Withycombe, 81 Ore. 210 (1916). See also State ex rel. Pierce V.
Slusher, 119 Ore. 141 (1926). This rule does not apply to Washington's initiative
process. There an enactment of the people cannot be repealed for a period of two years.
For a general discussion of this problem see American Low Reports Annotated (San
Francisco: Bancroft-Whitney Company, 1935), vol. 97, pp. 1046-1033.

39]ory v. Martin et al., 153 Ore. 278 (1936).

s0State of Oregon v. Boyer, 84 Ore. 513 (1917). See Constitution, op. cit., Article
1V, section 25.

a1State ex. rel. v. Olcott, 62 Ore. 277 (1912).

42Biennial Report and Opinions of the Attorney General, 1934-1936 (Salem: State
Printing Department, 1936), p. 565.
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would defeat the very purpose of the referendum, that is, to get an expression
of the popular will regarding the specific statute referred. This view, which
appears to be a sound one, has apparently been accepted by the Oregon
legislature. .

There are some restrictions on the scope of the electorate’s power under
the system of direct legislation which ought not to go unnoticed. The most
important of these is to be found in the constitutional provision denying to
the people the power to invoke the obligatory referendum against emergency
measures, that is, those laws . . . necessary for the immediate preservation
of the public peace, health, or safety. . . . "

One of the first cases in which the Supreme Court had an opportunity
to interpret this provision involved a statute under which the legislature estab-
lished Medford, Oregon, as the seat of Jackson County.** - Mandamus was
brought against the county clerk who had refused to submit the issue to a
referendum on the grounds that the statute contained an emergency clause.
The tribunal, in dismissing the complaint, pointed out that the constitution,
having specifically indicated the classes of legislation to which the legislative
assembly could not legally apply the emergency clause,** impliedly authorized
that body to declare the existence of an emergency in connection with any
other statute. Because the statute involved in this litigation did not fall
into any of the exempted classes, the emergency clause was held to be valid.*®

In the following year the court was given an opportunity to restate this
ruling and to point out, in addition, that the question as to the existence of
an emergency was one for the legislature and not the judiciary to determine.
In this latter regard, the court said, “. . . the Courts of this state have
consistently held that the legislature of the state is the exclusive judge of
the necessity of such measures, and has exclusive right to determine when
the emergency exists. . . . 77

This sweeping statement should not be taken too literally. What the
court actually meant was that the “rule of reasonableness” would be applied
whenever the existence of an emergency was legally contested. If, on the

43Constitution, op. cit.,, Article IV, section 1.

41Cameron v. Stevens, 121 Ore. 538 (1927).

#5Article IX, section 1-a, of the Oregon Constitution provides that “The legislative
assembly shall not determine an emergency in any act regulating taxation or exemption.”
This provision has the effect of making all such statutes susceptible to the obligatory
referendum. The courts will look to a statute for the purpose of determining whether
or not it falls within this category; and, if it does, they will compel the secretary of state
to refer the statute to the electorate. See, for example, State ex rel. Smith v. Kozer,
121 Ore. 459 (1927).

16This case also held that a valid exercise of the emergency clause caused the statute
to which it was applied to go into effect at once—upon the governor’s approval.

21Joplin v. Tenbrook, 124 Ore. 39 (1928).
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face of a statute or ordinance the existence of an emergency is clear, or if,
to a reasonable mind, the emergency would appear to exist, the courts will
uphold the law. The court, then, does, in fact if not in theory, perform a
function which, by its own words, it has called exclusively legislative in char-
acter. This would seem to be inevitable whenever it draws the final conclu-
sion as to the existence or nonexistence of an emergency.*
The constitution allows the obligatory referendum to be directed against
. one or more items, sections, or parts of any act of the legislative as-
sembly in the same manner in which such power may be exercised against a
complete act. . . .”** But this privilege is not extended to legislative resolu-
tions. This fact was made clear as the result of a case in which a referendum
was sought on a legislative resolution through which the eighteenth amend-
ment to the Constitution of the United States was ratified.®*® The Supreme
Court stressed the fact that a resolution was not an “act” within the meaning
of Article IV, section 1, of the Oregon Constitution, and that it was, there-
fore, the belief of the court that neither this nor any other type of resolution
could be made the subject of a referendum. To do otherwise would subject
the court to the criticism that it was reading into the organic law something
which did not exist.5
Before proceeding to a discussion of the procedural legal aspects of the
initiative and referendum, some comment should be made regarding the effect
of direct legislation upon the veto power of the governor. In the Kadderly
Case, it was held that, in spite of the constitutional provision which specifies
that the veto power shall not be applicable to those measures referred to the
people, this power was suspended only in the case of an optional referendum
exercised by the legislature. In a later case, however, it was pointed out that
in a democratic form of government, the authority of the executive to veto
an enactment of the legislative department is not an inherent power and can
be exercised only under the sanction and authority of a constitutional pro-
vision.®? In view of the clear language of the first section of Article IV of
the state constitution on this point, the court held the power not to be appli-
cable to a law enacted by the people under the initiative. This decision, con-
sidered in conjunction with the opinion of the attorney general,’® regarding

£$

48See, for example, Wieder v. Hoss, 143 Ore. 57 (1933), in which case the Supreme
Court ruled that an act establishing a state hydroelectric commission and exempting from
taxation property owned, controlled, or operated by it was not such an act as to which
the legislature could declare an emergency and prevent a referendum thereon.

49Constitution, op. cit., Article IV, section 1-a.

50Herbring v. Brown, 92 Ore. 176 (1919).

51/bid., p. 178.

52State v. Kline, 50 Ore. 426 (1908). See also State v. Pacific States Telephone and
Telegraph Company, supra.

53Supra, p. 13.
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the inability of the legislature to repeal an act pending an obligatory referen-
dum, would seem to justify the conclusion that the governor’s veto power is
suspended in all cases in which the initiative and referendum is made to
operate.

The Oregon Constitution defines the procedures under which the
initiative and referendum must operate in broad general terms. Article I,
section 1, stipulates that the initiative can be put into operation through the
submission of a petition which, to be valid, must be accompanied by the sig-
natures of not less than eight per cent of the legal voters of the state, to-
gether with the full text of the measure so proposed. The number of legal
voters who must affix their signatures to a petition designed to give effect to
the obligatory referendum is set at five per cent. In establishing the minimum
number of valid signatures required on either type of petition at any one

time, the constitution requires that the “. . . whole number of votes cast for
justice of the supreme court at the regular election last preceding the filing
of any petition or for the referendum . . . ”shall be used as a base. The

initiative petition must be filed with the secretary of state not less than four
months before the election at which the measure, or constitutional amendment,
is to be submitted. Petitions for an obligatory referendum must be filed with
the same official not more than ninety days after the final adjournment of
the legislative session in which the measure, or measures, upon which the
referendum is sought were passed. This section of the constitution provides
further that such measures shall become effective when approved by a major-
ity of all of those votes cast upon each individual issue at the regular or
special election at which they are submitted.

The state legislature, under the assumption that the constitutional pro-
visions were insufficient to guarantee a well-organized and smooth-functioning
system, wasted little time in enacting legislation designed to fulfill the general
purposes outlined in the organic law. The first statute was passed in the
legislative session iinmediately following the adoption of the direct-legislation
amendment.** This was later superseded by a much more comprehensive
statute adopted in 1907,% which law was elaborated and refined in turn by
other statutes which will be discussed in this chapter.

A combined examination of the constitutional and statutory provisions
governing the procedural legal aspects of direct legislation establishes the
fact that there are six major steps which must be completed before either

54 gws, 1903, Chapter 244

55Laws, 1907, Chapter 226. The constitutionality of this act was upheld on the
grounds that it was enacted pursuant to constitutional authority. See Farrell v. Portland,
supra; Long w. City of Portland, supra; Campbell v. City of Eugene et al, 116 Ore.
264 (1925).
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the initiative or the referendum can be carried to a successful conclusion.
These steps would include the following: (1) the preliminary filing of the
initiative or referendum petition; (2) the circulation of petitions for the
purpose of obtaining signatures; (3) the final filing of the petitions and
signatures; (4) the education of the voter; (5) the election at which the
measures are presented for popular approval or disapproval; and (6) the
promulgation of those measures accepted.®

(1) Preliminary Filing: Before any person or organization can begin
the circulation of any petition designed to put before the electorate a bill
passed by the legislature or a proposed statute or amendment drafted under
the initiative privilege, the law requires that a copy of the petition must be
delivered to the secretary of state who will file it in his office.’ This officer
must then proceed to specify the form which the petition must take and must
prescribe the kind and size of paper upon-Which copies of the petition shall
be printed for circulation. Since most of these things are regulated by law,
the function of the secretary in this regard is purely a ministerial one.*®

At the head of each petition the law provides that there shall appear a
warning clause which reads as follows: “It is a felony for anyone to sign
any initiative or referendum petition with any name other than his own, or to
knowingly sign his name more than once for the same measure, or to sign
such petition when he is not a legal voter.”*®

It should be noted that in spite of this clear wording in the statute, the
Supreme Court of the state, on several occasions, has ruled that this pro-
vision is not mandatory and that its omission does not act to vitiate the
petitions which have been circulated without it.*

Immediately below the warning clause, a copy of the petition is set out.
This in turn is followed by spaces for twenty signatures, the law prohibiting
the secretary of state from counting any more than this number appearing on
any one sheet. ‘ .

In compliance with the constitutional mandate, the Act of 1907 requires
that the initiative petition must contain a full and correct copy of the measure
proposed, and, although the organic law does not extend this requirement to

56For a comparative discussion of these requirements, see Coigne, 0p. cit., pp. 29-40.

57Laws, 1907, Chapter 226, section 2, p. 398. )

58Samples of initiative and referendum petitions are included in Appendix C, infra.
The statutory provisions as to size and quality require that the petitions be printed on a
good quality bond or ledger paper in pages eight and one-half inches in width by thirteen
inches in length, with a one and one-fourths inch margin at the top for binding purposes.

59 aws, 1907, Chapter 226, section 1, p. 398.

80Stevens v. Benson, supra. While this case ruled that the warning clause was not
necessary to the sufficiency of a referendum petition, a later case, Day v. City of Salem,
65 Ore. 114 (1913), extended the same ruling to cover initiative petitions.
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referendum petitions, the statute imposes the same qualification on them.
In a case preceding the passage of this statute, the court applied a very
strict construction to the constitutional provision governing the initiative,
ruling that a title was also necessary in an initiative petition. The tribunal
stressed the fact that the validity of all laws adopted at the polls must be
determined in the same manner as are the enactments of the legislative as-
sembly.®? A year later the court, in dealing with this title requirement, dis-
tinguished between initiative and referendum petitions. The court held that
while an initiative petition must contain a correct copy of the title of the act,
a referendum petition containing only a full and correct copy of the act to be
submitted was suffictent.®?

This situation was changed by a statute passed in 1917%° which was
designed to tighten the petition law by requiring the printing and using of
ballot titles on the covers of referendum petitions when in circulation. A
case arising subsequent to the passage of this law held that a county clerk
could be enjoined from printing a referendum issue on the ballots when it
could be shown that at no time while the petitions were in circulation did they
contain a ballot title. The court pointed out that there could be no valid
exercise of the referendum except in pursuance of statutory authority and
regulation.®*

The requirement as to the title of an initiative petition remains more
severe than is the case regarding referendum petitions. Framers of initiative
meastires are held to the constitutional stipulation that, “Every act shall
embrace but one subject, and matters properly connected therewith, which
subject shall be expressed in the title. But if any subject shall be embraced
in an act which shall not be set forth in the title, such act shall be void only
as to so much thereof as shall not be expressed in the title.”®® The rule which
the courts have applied is that because the title must be considered to be a
part of the statute, it must be of a nature that will permit one to ascertain the
meaning of the statute by perusing the title.®®

(2) Circulation: Once the preliminary filing has been completed and
the forms of the petitions have been approved, they are ready for circulation.

81State ex. rel. v. Richardson, 48 Ore. 309 (1906). See also Turnidge v. Thompson,
89 Ore. 637 (1918).

$2Palmer v. Benson, 50 Ore. 277 (1907). The court pointed out that the purpose of
the referendum petition was to identify the particular enactment of the legislature which the
petitioners desired to have referred to the people. A correct copy of the statute was
found to fulfill this purpose.

831 aws, 1917, Chapter 176.

64State ex. rel. McHenry v. Mack, 134 Ore. 67 (1930).

85Constitution, op. cit., Article IV, section 20.

66This point is adequately elaborated in Malloy v. Marshall-Wells Hardware Com-
pany, 90 Ore. 303 (1918).
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The constitutional requirement that the petitions must contain specified per-
centages of the state’s legal voters has been construed by the legislature and
by the state courts to mean that any person who is a legally qualified voter of
the state may sign.” Any signer who knowingly violates the warning clause
is punishable by a maximum penalty of a five hundred dollar fine and/or
incarceration up to two years.

Although the circulators of petitions need not be qualified voters,*® their
activities are now strictly circumscribed by law. Under the elaborating law
of 1907, each circulator must be prepared to make affidavit to the effect that
everyone who signed the petitions he has circulated did so in his presence;
that he has reasonable grounds for believing that each signer has stated his
name and residence correctly; and that each signer is a legal voter of the
state.®®

The regulation of these agents was further extended in 1923. Under a
statute passed in that year, it was made unlawful for any circulator to mis-
represent the content, purport or effect of any petition to a signer; to know-
ingly file under oath any petition containing names which are falsified or
otherwise fraudulent; and to circulate a petition known to contain false,
forged or fictitious names.™ |

In addition to these prohibitions the law makes it a felony for any
person, for a pecuniary reward or other valuable consideration, to offer, pro-
pose, or threaten (1) to hinder or delay any petition or part thereof, or any
signature thereon; (2) to desist from beginning, promoting, or circulating
any petition or soliciting signatures; and (3) to use any petition or any
power of promotion or opposition in any manner or form for the purpose
of extortion, blackmail or intimidation of any person or business interest.”™

This statute was not sufficient, however, to quell the tremendous amount
of criticism that was being levelled against the direct legislation process.
Most of this criticism centered around the allegation that the process was
being exploited by individuals who would deliver enough signatures on any
initiative and referendum issue if the price was right. This demand for a
more stringent system of regulation resulted in the passage of a statute in
1933 which required that the sponsors of initiative and referendum petitions,
at the time of filing the completed petitions, must also file statements showing

§7See Woodward v. Barbur, 59 Ore. 70 (1911). This provision does not mean that
one must be a registered voter. If the requirements of age,’ citizenship, residence and
literacy are met, this is considered sufficient.

68State ex. rel. v. Olcott, 67 Ore. 214 (1913).

69] gws, 1907, Chapter 226, section 3, p. 398.

70Lgws, 1923, Chapter 247, sections 1-5, p. 346.

71/bid., section 8.
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all of the contributions received and the funds expended for the petitions
involved. The law required the submission of reports, indicating the name
and post office of every contributor, together with the amount donated by
each, and the name and post office of every person to whom funds had been
disbursed together with an indication of the purpose of the expenditure.”

A failure to file such a report obliges the secretary of state to refrain
from placing the measure on the ballot. It should be noted, however, that
the Supreme Court has given this statute a liberal construction. In a man-
damus action to compel the secretary to place the cigarette tax bill of 1941
on the ballot, the court held that the secretary was in error in deciding that
the financial statement of the referendum sponsors should have indicated in
minute detail all of the services for which money had been expended. It
was pointed out that the secretary’s duty was primarily a ministerial one
and that the language of the statute should be liberally construed.®

In 1935 the above law was amended so as to make it unlawful for any
person, or persons, to give, pay, or receive any money or other valuable con-
sideration for securing the signatures of electors on any initiative or referen-
dum petition. A violation of this act subjects the offender to a maximum fine
of one hundred dollars and/or a maximum imprisonment of fifty days.™ In
addition to this, the signatures thus secured are not counted.

(3) Final Filing: When the sponsors of circulated petitions decide
that they have achieved the required number of signatures, the petitions are
ready for final filing. The constitutional requirements as to the latest dates
upon which initiative and referendum petitions can be filed have been held
to be mandatory by the courts.”> An opinion of Attorney General Van
Winkle in 1926 also indicated that if an initiative petition, filed with refer-
ence to a particular election, is not submitted at the election designated
because of some failure on the part of the sponsors, the measure could not
be submitted at a later election. It was pointed out that there would be no
logical reason for assuming that the voters who signed a petition with refer-
ence to a particular election would all be willing to see the measure presented at
an clection two or more years later.”® A situation in which this failure of
submission is due to the sponsors should, however, be distinguished from

"2 aws, 1933, Chapter 436, section 1, p. 789.

73State v. Snell, 168 Ore. 153 (1942). A recent opinion of the attorney general indi-
cated that the financial statements of sponsors need not include a listing of persons who
performed gratuitous services. Biemnial Report and Opinions of the Attorney General,
1940-1942, op. cit., pp. 383-385.

"4 [ gws, 1935, Chapter 41, sections 1-2, p. 52.
X “SKellaher v. Kozer, 112 Ore. 149 (1924) ; Siate ex rel. v. Gibson, 183 Ore. 120
1948).

"6Biennial Report and Opinions of the Attorney General, 1924-1926, op. cit., p. 622.
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one in which the failure is caused by the inability of the courts, or any other
official, to settle a controversy regarding the measure before the election takes
place. In this latter case, the measure will be submitted at the election fol-
lowing the disposition of the case.” ’

The number of signatures required on any petition will, of course, vary
from time to time. The constitutional provision reqﬁiring that the whole
number of votes cast for the office of justice of the Supreme Court be used
as a base has had to be subjected to some modification. In a mandamus
action brought to compel the secretary of state to file an initiative petition
containing signatures equal to eight per cent of the votes received by the one
of three candidates for the Supreme Court polling the greatest number of
votes, the court held that the secretary was in error in refusing to file the
petition.”® In upholding the action, the court pointed out that to adhere to a
strict construction of the constitution might result in a situation where eight
per cent of the total vote cast for the office would exceed eight per cent of
all of the electors within the state. This would clearly be contrary to the
intentions of the framers of this constitutional provision. In this regard
the court suggested that, “It is not reasonable to assume that the framers of
this act intended that the number of signatures required of an initiative
petition should depend upon the number of justices of the Supreme Court
to be elected.””® It pointed out in addition that the procedure demanded by
the plaintiff had been that which had been approved by the court in previous
cases®® and that the justification of the rule was to be found in the fact that
the court had a responsibility whenever a portion of the constitution proved
to be ambiguous, to carry out, so far as possible, the intention of the people
who enacted it.

The first duty of the secretary of state, upon submission of an initiative
or referendum petition for final filing, is to transmit the various sheets of
signatures to the proper county clerks for verification and certification. The
law requires the county clerks to compare the petition signatures with those
on their voters’ registration lists. They must then number those which they
are willing to certify as genuine, those which they consider not to be genuine,
and those which are not found on the lists. It has been pointed out that this
system does not affect the unregistered voter adversely, since their signatures
can be made valid through a notarized statement from the signer averring
that he is a qualified voter.

11 Zimmerman et al. v. Hoss, supra.

780thus v. Kozer, 119 Ore. 101.

797bid., p. 106.
. 80See, for example, State ex rel. Carson v. Kozer, 105 Ore. 486 (1922) ; Kellaher v.
Kozer, supra.
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In passing upon the sufficiency of the number of signatures, the sccre-
tary of state is obliged to count only those which have been duly certified by
a county clerk and others which are subsequently proved to be valid through
notarization.$*

Once the petitions have been filed they cannot be withdrawn from the
secretary of state for further certification if this request is made within four
months of the election at which an initiative proposal is to be submitted and
after ninety days following the adjournment of the legislative session in
which a bill being subjected to the obligatory referendum has been enacted.®®

Should the secretary of state refuse to file any petition finally, any citi-
sen is authorized, within ten days, to apply to the circuit court of Marion
County for a2 writ of mandamus to compel him to perform this function. If
the court decides in favor of the sufficiency of the petition, it must be filed,
along with a copy of the judgment attached thereto, as of the date upon which
it was originally submitted by the sponsors of the proposal. Within ten days
of the lower court’s decision, either side may appeal to the Supreme Court of
the state for a final disposition of the matter.®® It should be noted, however,
that such suits must be brought on relation of the district attorney of Marion
County and not by a citizen in his own name.®

The Supreme Court has justified its jurisdiction over questions involving
the determination of the sufficiency of petitions on the grounds that the final
filing is not a legislative act, but merely a matter preliminary to a legislative
act.® In dealing with the problem of sufficiency, the courts have established
the doctrine that substantial compliance with the constitutional and statutory
provisions governing petitions is all that should be required.®® Thus the
court has refused to uphold an allegation of sufficiency arising out of the
charge that many of the signatures were illegible.*” In this regard it pointed
out that, “Many of our best citizens habitually sign their names in a form
illegible to anyone not familiar with the writing, and it would be unreason-
able to deny such voters the right of referendum because of their chiro-

817 a7vs, 1907, Chapter 226, section 3, p. 398. See also Kallaher v. Koser, supra.

82K ellaher v. Kozer, supra. The right of a voter to withdraw his signature from a
petition before or after it has been filed is not treated in any legislative enactment, nor
has the question ever been before the courts of Oregon. Evidently, in those states
where the problem has been considered, one is usually permitted to withdraw his signa-
ture while the petition is still in circulation but is estopped from doing so after the peti-
tion has been filed or the signatures certified. For a survey of state judicial decisions
on this question, see American Law Reports Annotated, vol. 85, pp. 1373-1377, op. cil.

837 gws, 1907, Chapter 226, section 4, p. 398.

8¢State v. Farrell, 175 Ore. 87 (1944).

85State ex rel. v. Olcott, supra; State ex rel. Carson v. Kozer, 105 Ore. 486 (1922).

851bid.

31State ex rel. Hill v. Olcott, 67 Ore. 214 (1913).
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graphical idiosyncracies.”®® The court has also refused to rule a petition
insufficient on a showing that the county clerks had not numbered the peti-
tions as required by law.*® But the mere signatures without any certification
are not enough to warrant a conclusion of sufficiency.?

The Supreme Court of the state has been inclined to be much more
strict on the question of fraud as regards any aspect of petitions. The bur-
den of proving fraud on the part of the circulators, signers, or anyone else
connected with the petition is always, of course, placed upon the person con-
testing the validity of the petitions. But as soon as the evidence of fraud
is clear, the burden falls upon those claiming the petitions to be sufficient to
prove the genuineness of signatures or the absence of the validity of any
other charge.®* And where it has been clearly shown that the affidavits of
the circulators are fraudulent, the secretary of state can be enjoined from
filing the petitions since he, as a ministerial officer, has no right to waive
any requirement concerning the sufficiency of petitions.®?

If it can be shown that the petitions are sufficient, the Suprecme Court
must compel the final filing even if it is of the opinion that the law being
proposed is unconstitutional. This rule is based on the assumption which
the court has made to the effect that the words “legally sufficient” apply only
to the statutory procedure governing direct legislation.®

When, finally, a copy of the petition has been filed, the law stipulates that
the secretary of state must transmit forthwith two copies thereof to the
attorney general. This latter official must, within ten days after receiving
said copies, prepare a ballot title for the proposal and return it with one of
the copies of the petition to the secretary of state. The ballot title must
contain (1) a distinctive short title, not exceeding ten words, by which title
the voters may identify the measure; (2) a general ballot title expressing in
not more than one hundred words the purpose of the measure; and (3) a
short title of not more than twenty-five words for voting machines.

A copy of the ballot title prepared and delivered to the secretary of
state must be transmitted to the sponsors of the proposal. Any person dis-
satisfied with the title may appeal to the Supreme Court, praying for a dif-
ferent title while, at the same time, setting forth the reasons why the pre-
pared title is considered unsuited. This appeal, which must be taken within
twenty days after the title is made public, results in a decision which is final.

8Jbid., p. 219.

89State ex rel. Carson v. Kozer, supra.

90 [bid,

91S5tate ex rel. v. Olcott, supra.

92State ex rel. Trindle v. Snell, 155 Ore. 300 (1937).
93State ex rel. Carson v. Kozer, 126 Ore. 641 (1920).
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The court will either certify a new title or return the old one to the sccretary
of state for transmission to the county clerks.* .

The Supreme Court has held the attorney general's function in the
preparation of ballot titles to be a quasi-judicial one and, consequently, sub-
ject to review by the courts.”® In a few of the significant decisions which
the court has handed down on this subject, it has been held that the statutory
requirement that the ballot title must contain the names of referendum
sponsors is not mandatory;® that the prepared title should be informative
and not argumentative—a label and not a brief—and should give a perspec-
tive of the measure, not a prejudgment on its merits;*” that the fact that the
court might be able to write a better title is not justifiable reason for casting
out the one prepared by the attorney general;®® that a defect in the title of
a statute enacted by the legislative assembly may be remedied by the ballot
title supplied by the attorney general;® that the attorney general cannot be
compelled to supply a ballot title for a petition demanding a referendum on
a joint resolution of the legislative assembly ;°° that a ballot title should not
simply be a summary of the context of the act;'! and that the provision that
a ballot title shall contain a distinctive short title of not more than ten words
intends a short title sufficient to attract the attention of the voter and to
identify the bill on the ballot with a law passed by the legislature.**

The courts, then, have the power to determine whether the attorney gen-
cral acted impartially, performed his duties faithfully, stayed within the
constitutional and statutory jurisdiction conferred, committed no errors of
law, exercised judicial and not capricious discretion, and arrived at no con-
clusion clearly wrong.'®® When the ballot titles have been finally prepared,
they are then ready for transmission to the county clerks who must have
them printed on the official ballots.

(4) Education of the Voter: One of the features of the Oregon system
of direct legislation which has attracted national attention is that providing
for the education of the voter before every general and special election.

94] gzws, 1907, Chapter 226; Laws, 1917, Chapter 176; Lawws, 1927, Chapter 235.

95 Richardson v. Neuner, 183 Ore. 560 (1948).

%6State ex rel. Carson v. Kozer, 108 Ore. 550 (1923). The court said that this was
true because the statutory requirement herein involved related to form and was, there-
fore, directory rather than mandatory.

S [Veider v. Hoss, supra.

981bid.

99State v. Hawks, 110 Ore. 497 (1924).

100 { erbring v. Brown, supra.

1910 cDonald v. Van Winkle, 136 Ore. 706 (1931).

102V oung v. Neuner et al., 178 Ore. 625 (1946) ; Davis v. Van Winkle, 110 Ore.
497 (1924).

3Richardson v. Neuner, supra.



34 INITIATIVE AND REFERENDUM IN OREGON

The elaborating law of 1907, as amended in 1913, requires the sec-
retary of state to have printed a true copy of the title and text of each
measure to be submitted at least thirty-five days before a regular election
and thirty days before a special election. These must also be accompanied,
in the official Voters’ Pamphlet, with a sample of the number and form in

which the ballot title for each measure will be printed on the official ballot. .

Not later than ninety days before a general election and sixty days
before a special election, the sponsors of an initiative measure may file an
argument in support of the proposal with the secretary of state, who will see
that the argument is printed in the pamphlet. Only the official sponsors may
file a supporting argument, but, within seventy-five and sixty days of a
regular and special election respectively, any person or organization is free
to file an article in opposition to the proposal. The same rules as to time
apply to arguments for or against a measure which has been subjected to an
obligatory referendum or submitted to the electorate at the legislature’s
option. In the case of these arguments, however, anyone may file on either
side of the issue.

Those who elect to file arguments must pay the cost of the paper and
the cost of printing the arguments in the Voters’ Pamphlet. All of the other
expense involved, such as binding, distribution, etc., is borne by the state.
The statute also requires that the names of the persons or organizations
submitting the arguments must be printed on the title page. The law then
goes into a great deal of minute detail, prescribing the size of the pamphlet,
the organization of the material therein, the size of type to be used in printing
the proposals and arguments, and other pertinent matters.

Not later than fifteen days before a general election and ten days before
a special election the secretary of state must transmit, by prepaid postage, a
copy of the official pamphlet to every voter in the state whose address he
may have. This means that almost every registered voter in the state receives
a copy of all the issues to be decided at least one full week before the election
takes place. ‘

The Supreme Court has ruled that in the event that the voters receive
notice of an election, without at the same time receiving notice of an initia-
tive issue to be submitted at said election, the election is still valid within the
meaning of the law.'®® The court has stressed the fact that it is well settled
that failure to supply statutory notice of a general election does not render
such an election a nullity. The basis for this doctrine is to be found in the
fact that the law regarding general elections, by fixing the time, place, and

104 qwws, 1913, Chapter 359, section 4, p. 743.
105Barbur v. Johnson, 86 Ore. 390 (1917).
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object of such elections, compels the voter to take cognizance of it and ren-
ders the requirement of notice directory rather than mandatory in character.*
The same rule does not apply to special elections, however. Of this type of
election the Supreme Court has said, “But as to special elections it is well
settled that the statutory requirements concerning notice are mandatory. A
special election notice is a condition precedent to the validity of the election.”**?
Thus the court ruled invalid a general election in which notice of an initiative
proposal was not given on the grounds that the presentation of the initiative
measure for approval made it a special election. This position was main-
tained in spite of convincing evidence to the effect that the electorate had
become aware of the initiative measure through newspaper articles and local
discussion.*?®

(3) Election: Both the constitution and statutory provisions stipulate
that no measure submitted to the electorate shall be adopted unless it receives
an afirmetive majority of the total number of respective votes cast on such
measure and entitled to be counted. This same requirement is true of con-
stitutional amendments. This means, in effect, that one person could enact
a law, given the rather improbable but altogether possible situation that out
of the total number of those voting in the general election, only one person
<hould choose to vote on a particular initiative or referendum issue.

Whether the direct legislative proposals are to be submitted at a regular
or special election is a matter which the legislative assembly is authorized to
decide at its discretion. The Supreme Court, in a case upholding this power,
has pointed out that initiative measures cannot be submitted at a special
clection if the legislature has not given a clear indication that initiative pro-
posals are to be included. Thus in a mandamus action to compel the filing
of an initiative petition and its submission at a special election, the court held
that the secretary of state was under no such obligation where the law pro-
viding for the election had reference only to referenda.’®®

There have occurred situations in Oregon where two conflicting laws
have been enacted by the voters at the same election. In the event of such
an occurrence, the law provides that the statute receiving the greater number
of affirmative votes shall be paramount in all particulars in respect to which
there is a conflict. This provision, which applies to constitutional amendments
as well as to statutes, anticipates the possibility of a measure’s receiving a
smaller number of affirmative and negative votes counted together while at

W6l gnd Briggs vs. Hartzell, 121 Ore. 4 (1927).
07 1pid., p. 11.

108/pid., pp. 11-13.

109Equ; v, Oleott, 66 Ore. 213 (1913).
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the same time getting the greatest number of affirmative votes, but requires
that the greatest number of votes received is to be the determining factor.'*

(6) Promulgation: Following the election, the law requires the secre-
tary of state to conduct an official canvass of the vote and to report the results
to the governor. This latter official must then issue a proclamation, indicat-
ing the total number of votes cast in the state for and against each proposal
and declaring such measures as received a majority of the votes cast on the
question to be in full force as the law of the state from the date of such
proclamation. If there are conflicting measures he must declare which law,
or parts of any law, are paramount.

In an early case arising under this provision, the Supreme Court of the
state held that it applied only to referendum and not to initiative measures.
With regard to the latter type of proposals, the court held that they must go
into effect on the day that they are adopted at the polls without there having
to be an official canvass and a proclamation by the governor.’** In upholding
this position the court pointed out that “The canvass of the vote and the
proclamation of the Governor is only official and authoritative evidence of
the result of the election, and is not made necessary to the enactment of the
law itself. The law is adopted or rejected at the time the vote is cast, and
not when the official canvass is made.”*'?

Although there is a later case in which this prmc:ple was rejected as
applied to constitutional amendments,*** an opinion of the attorney general in
1949 placed a tremendous amount of weight on the earlier case.’** It seems
reasonable to assume, therefore, that the first principle, which is based on
the theory that the will of the people could be easily thwarted if the validity
of the law had to await the proclamation of the governor, is still a sound and
generally accepted one.

1107 gys, 1907, Chapter 226, section 7, p. 398.

11Byadley v. Union Bridge and Construction Co., 185 Fed. 544 (1911).
112]hid,

13Phy v, Wright, 75 Ore. 428 (1915).

114George Neuner, Opinion, released for publication November 12, 1948.
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DIRECT LEGISLATION IN OREGON: 1938-1948

Inasmuch as the direct legislative proposals submitted to the Oregon
electorate from 1902 to 1938 have been considered at least once in previous
studies, the following historical and analytical survey will be concerned with
the period beginning with the general election of November 8, 1938, and
terminating with the general election of November 2, 1948. This period,
which in many ways appears to be typical of Oregon’s experience with direct
legislation. will also serve as the basis for the analysis of electoral behavior
in the next chapter and for the critical evaluation of the initiative and refer-
endum in the concluding chapter.

During this time, which encompassed six general elections and two
special elections, a total of sixty-one proposals were submitted to the voters
for their consideration and disposition. This amounted to an average of
almost eight proposals per election.! Of this number, twenty-seven pro-
posals appeared as constitutional amendments, submitted either by the legis-
lature or by initiative petition, and thirty-four were statutory measures sub-
mitted through the operation of the initiative, optional referendum, or obliga-
ory referendum.

A survey of the nature and character of these proposals submitted ap-
pears to be advisable before any attempt at analyzing electoral behavior is
made. Regarding those issues of major importance, some attempt will be
made to discover the conditions which brought them before the voters, the
groups organized in favor of or in opposition to the proposals, the media of
propaganda used, and the possible reasons for the particular reaction of the
voters to these proposals. All of the proposals will get some attention. The
amount of space devoted to each one has, of necessity, been determined by
the amount of publicity which surrounded the individual issues and by this
writer’s decision which, in some instances, had to be arbitrary.

1In view of the fact that only two proposals were submitted at each of the two
special elections held, the average number of submissions at the six general elections
would be nine and one-half. Over the entire period of Oregon’s use of direct legislation,
365 proposals have been submitted at thirty-six general and special elections for an
over-all average of 10.1 submissions per election. This number is comparable to the
average number submitted in California, but much higher than the average of three
proposals per election recorded for the state of Michigan. See V. O. Key and W. W,
Crouch, The Initiative and Referenduwm in California (Berkeley: University of Cali-
fornia Press, 1939), Chapters I1I, IV, VI; J. K. Pollock, The Initiative and Referendmin
in Michigan (Ann Arbor: University of Michigan, Bureau of Government, 1940), p. 17.
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Regular General Election: November 8, 1938

A total of twelve proposals appeared on the ballot at this election. These
included four constitutional amendments and eight measures. Three amend-
ments and one measure were presented by the legislative assembly, two
measures were ordered referred by popular petitions, and six measures were
introduced by initiative petitions.

One of the amendments submitted by the legislature was designed to
correct the situation in which the governor was given a very short time in
which to consider legislation passed by both houses of the assembly and sub-
mitted to him during the closing days of the session. Under the exXisting
constitutional provision, which was enacted with the original organic law in
1857, the executive was given only five days after the termination of a legis-
lative session in which to consider and approve or veto all of the bills passed
during the session and referred to his office. This provision, which had un-
doubtedly been sufficient when the state was in its infancy, was now consid-
ered by the legislature to be wholly inadequate. The governor could not
possibly give ample consideration to the many bills enacted in the last hectic
days of each session. It was also felt that the public would not be given a
sufficient opportunity to express its reactions to the legislation under consid-
eration by the governor in this short period.?

There were no serious arguments presented against this proposed change.
Most of the press comments which dealt with this proposal tended to reiterate
the contentions of the legislature. The amendment was accepted by a sub-
stantial majority of those voting on the issue.?

Two financial proposals were included on the ballot. The first of these
was an amendment submitted by the assembly. It was designed to raise the
salaries of all state legislators from the then authorized three dollars per day,
for a maximum of forty days during a regular session and twenty days
during a special session, to eight dollars per day for fifty days during a
regular session and twenty days during a special meeting. In addition to
this the compensation for mileage was to be lowered slightly and additional
compensation was to be provided for the presiding officer of each chamber.*

2The legislative committee assigned to write the argument in favor of this proposal
accurately indicated that this extension would not unduly delay legislation since all bills,
except emergency measures, could not go into effect until ninety days following the
adjournment of the assembly. Official Voters’ Pamphlet, 1938 (Salem: State Printing
Department, 1938), p. 7.

3The vote was 233,384 in favor of and 93,752 against the proposal, with every
county in the state voting favorably. Abstract of Votes, Regular General Election,
November 8, 1938 (Salem: State Printing Department).

4For the full text of the measure, see Official Voters’ Pamphlet, 1938, p. 11.
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This marked the tenth time since 1902 that this issue had been presented
to the electorate. In all of the previous submissions the voters had evidenced
very little willingness to advance the salaries which were fixed at a time when
three dollars bought much more than it did in 1938. Many influential news-
papers in the state went on record in favor of the amendment.® In the case
of one state periodical which had not been enthusiastic about similar proposals
in former years, one of the major reasons for the reversed stand could be
found in the following quotation taken from a pre-election issue:

When collections have to be taken up among lobbyists to pay the
living expenses of members of the legislature who find they cannot get
housed and fed on the three dollars a day at Salem, it is time to look
into the situation.®

Evidence was also brought forward by the press to show that many of
the legislators who did not choose to become indebted to lobbyists were
forced to use subterfuge in order to place their wives on the state payroll.
This method of augmenting income was considered especially questionable in
those cases where it could be clearly shown that the wives, or other relatives
employed, did not possess the minimum qualifications for the jobs they filled.”

These arsuments were evidently insufficient to satisfy the electorate.
Although the question attracted the attention of eighty-two per cent of all of
those voters participating in the election, forty-six per cent voted against the
change thus maintaining historical continuity in refusing to adjust legislative
compensation to an obviously higher cost of living.®

The other financial proposal submitted was a bill drawn up by the Town-
send Plan groups within the state. The bill provided for pensions, not to
exceed one hundred dollars per month, for all persons sixty-five years of age
and over who were able to meet the qualifications set forth. The plan was to
be financed through the levying of a two per cent tax upon the gross value of
each transaction made in Oregon. Only wages, interest from government
securities, and interstate transactions were exempted from the operation of
the tax. The bill also provided for the suspension of the plan whenever the
federal government should enact a national pension plan.®

Those who favored this welfare measure sought to establish the fact
that the levy was not a tax at all but an insurance premium which would be
placed into an earmarked fund to be used on a pro rata basis only for those

5See, for example, Portland Oregonian, October 11, 1938, p. 6, col. 2.

80regon Voter (edited and published by C. C. Chapman, Portland, Oregon), Sep-
tember 17, 1938, p. 14.

iIbid., p. 15.

8The vote was 133,525 in favor of the increase and 169,131 against it. Only seven
of the thirty-six counties in the state voted in favor of the amendment.

9For the full text of the measure, see Official Foters’ Pamphlet, 1938, pp. 20-24.
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people who qualified for assistance at any one time. It was also anticipated
that the qualifying age would gradually be reduced as the plan became
stabilized.*®

Although the plan granted pensions regardless of need, the opponents of
the proposal did not concentrate their attack on this defect. Most of the
opposing arguments pointed to the tremendous financial burden which the
transactions tax, or super sales tax as it was called by some groups, would
impose upon the state. One publication pointed out that this levy differed
from an ordinary sales tax in the sense that in addition to constituting a levy
on every step wherein personal property goes from raw materials to the
consumer, the funds to be derived from it would not be used to offset any
existing tax but would be an addition to the normal tax burden.* Oregon
Business and Investors, Inc., which submitted an opposing argument in the
Voters’ Pamphlet, summed up its position with the assertion that, “A two
per cent transaction tax in Oregon would penalize producers, vacate build-
ings, increase prices, drive customers to buy outside Oregon; raise cost of
producing lumber; create more unemployment; turn loose an army of state
employees to pry into the affairs of those who receive the pension to see that
the money is spent; freeze real estate values, and generally create chaos and
grief, to the great detriment of Oregon as a state in which we live and engage
in business.”*?

This type of argument, which had many elements of truth in it, coupled
with the picture which had been painted by the press of the economic devas-
tation that would be wrought by such a pyramiding tax, was very effective.
The measure was decisively defeated in every county in the state.!s

The remaining nine proposals constituted public policy issues of one
type or another. Two of the proposals were bills enacted by the legislature
which purported to tighten the state restrictions on gambling. One of the
statutes prohibited the possession, control, or operation of slot machines or
devices of a like character which sold or paid money or merchandise or
other articles of value on the evidence of winning. The machines were
declared to be nuisances, and sheriffs were authorized and required to seize
summarily any such machines and to hold them in possession until the issue

had been disposed of by the courts.’* The other statute made it unlawful to -

own, operate or display all games of chance operated for profit, regardless of

107bid., p. 25.

10regon Voter, September 3, 1938, p. 9; September 24, 1938, p. 5.

120 ficial Voters’ Pamphiet, 1938, p. 27.

13112,172 votes were cast in favor of the measure and 219,557 against its passage.
Abstract of Votes, 1938.

14See Official Voters’ Pamphlet, 1938, pp. 16-17, for the complete text of this statute.
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whether the operation of the devices depended upon skill. Under this statute,
sheriffs were ordered to confiscate and to destroy these devices without
delay.*®

Both of these measures, which were poorly and loosely drawn, were
subjected to the obligatory referendum. The fact that the sections dealing
with the authority of the sheriffs were conflicting and contradictory resulted
in a great deal of criticism of the assembly by the press.*

The third gambling measure appeared in the form of a constitutional
amendment proposed by initiative petition. This proposal would have legal-
ized certain types of gambling, giving the state the exclusive power to license
lotteries, dog racing, bridge studios, pool and billiard halls, shooting galleries,
horse racing, bank nights, punch boards, vending machines, pinball machines,
and raffles and bazaars for local charitable purposes.” The proposal was
officially sponsored by the Oregon Merchants Legislative League, Incor-
porated. Officers of this organization, in submitting their supporting argu-
ment, reminded the voters that the measure was designed primarily to raise
revenue for old age security payments and, secondly, to guarantee the effec-
tive state control of gambling in the interest of the public welfare and morals.
It was also stressed that a significant portion of the income from license
taxes, estimated at four millions yearly, would be expended to assist munici-
palities in need of additional funds.*®

Leaders of Townsend Clubs, labor leaders, cigar stand operators, owners
of beer parlors, and some intellectuals were accused of having spearheaded
this drive to liberalize Oregon’s gambling laws.* Some support for the
amendment undoubtedly came from some of these groups, but it should be
noted that many of the state’s needy aged have always been opposed to the
use of “tainted money” for the purpose of supporting the state pension fund.

At-the polls, the voters followed what had become traditional state atti-
tude toward gambling. Both of the referred statutes were accepted by sig-
nificant majorities while the initiated amendment was defeated. The only
two counties voting for the amendment encompassed sparsely populated areas
in southwestern Oregon.2® As to the conflicting provisions of the two ac-

35]bid., p. 18, for the complete text.

16See, for example, Oregon Voter, September 17, 1938, p. 10.

170 fficial Voters’ Pamphlet, 1938, pp 43-44.

18/bid., p. 45.

190regon Voter, op. cit., pp. 12-13.

20Curry County where the vote was 603 for and 554 against the amendment, and
Harney County where 529 and 526 votes were cast for and against the proposal respec-
tively. It is both interesting and amusing that each of these counties also voted for the
referred statutes, creating a situation that would probably have been cited in most state
:Imf?i local government textbooks, had it occurred on a larger scale. Abstract of Votes,
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cepted laws, the rule that the measure receiving the largest vote would be
paramount in the case of conflicting provisions was made to apply.

In 1913, the state constitution was amended so as to make each stock-
holder in a state banking corporation individually liable for twice the par or
face value of his stock holdings in the corporation. Although the National
Banking Laws had been changed on July 1, 1937, so as to remove a like
provision pertaining to national banks, there were several states that con-
tinued to apply this form of liability to state banks. The argument submitted
by the legislature in support of the proposed amendment to remove double
liability emphasized the fact that the existence of the Federal Deposit Insur-
ance Corporation obviated the need for such a regulation since it insured
ninety-eight per cent of all bank depositors.?* In addition to this, it was felt
in some quarters that the constitutional requirement benefited the large bank-
ing institutions while imposing a serious handicap upon many of the state’s
small home-owned banks.?* The vote on this question evidenced an unwill-
ingness on the part of the voters to remove what they considered added or
necessary protection to bank depositors. The measure was defeated by a
vote of 165,797 to 133,525, with only seven of thirty-six counties voting in
favor of the amendment, . ' 4

The only bill submitted under the optional referendum at this general
election was the Daisy Bevans bill, designed to extend the state requirement
of premarital physical examinations to women as well as men. It was gen-
erally accepted that the restriction of this examination to males would not
solve the health problem which brought this type of legislation into existence.
The bill, which received universal press approval, received the largest number
of affirmative votes given to any issue on the ballot, being accepted by
seventy-two per cent of those voters participating in the election.

Another pension measure appearing at this election was labeled the
“Townsend Plan Bill.” It constituted no more than a mere gesture, since it
simply directed the state legislature to apply to the United States Congress,
asking that body to call a constitutional convention. According to this
directive measure, the purpose of such a convention would be to amend the
United States Constitution so as to provide for the inclusion of the Townsend
Recovery Plan in the basic law of the land. Although the voters rejected
the annuity plan based on a transactions tax, they gave some indication on
this measure that they were in favor of some sort of a broad pension pro-
gram. This advisory bill was passed by an appreciable majority, with eighty-
six per cent of the people voting at the election participating.

210 fficial Voters’ Pamphlet, 1938, p. 10.
220regon Voter, September 24, 1938, pp. 5-10.
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A statute submitted by initiative petition constituted a compromise bill
between Oregon industry and those groups in favor of a comprehensive
program of water purification. The principal purpose of this statute was to
provide for the creation of a state commission which would devote its time
to the working out of water purification problems throughout the state.?®
There were no arguments filed against the bill for publication in the Voters’
Pamphlet, and the reception of the measure by the electorate was positive, as
evidenced by the fact that it received the second largest number of affirmative
votes.

The initiative process was also used to submit a statute that would have
extended the state monopoly over alcoholic beverages to beer aud unfortified
wines. The statute would have given the Oregon Liquor Commission the
exclusive control over the retail sale of all alcoholic liquor sold for beverage
purposes. The statute also gave the family of a person who was sold liquor
against the wishes of his family, a right of action against the commission for
any damage incurred ; it also gave any individual injured by a drunken person
the right to sue the commission if it could be shown that the liquor was sold
while the person committing the injury was in a state of intoxication.*

The statute was sponsored by the Anti Liquor League of Oregon which
objected violently to the allegedly deplorable conditions brought about in
Oregon by the repeal of prohibition in 1932.* The Oregon Hop Growers
Association and the Law and Temperance League of Oregon assailed the
statute on the grounds that it really constituted a return to prohibition with
all of its characteristic evils of bootlegging and gangsterism. These latter
two organizations also sought to appeal to the older voters by pointing out
that the measure would result in the destruction of the old age assistance
fund, eighty-one per cent of which was maintained from state funds derived
from the sale of liquor.?® The campaign of these groups, which reported an
expenditure of almost five thousand dollars,?” was effective enough to cause
the rejection of the bill by over one hundred thousand votes.

The most controversial and violently fought issue appearing at this elec-
tion was the initiative statute designed to regulate picketing and boycotting
by labor organizations operating within the state. The statute defined a bona
fide labor dispute as being only an actual controversy between employers and

23See the complete text of this measure together with afirmative argument in
Official Voters’ Pamphlet, 1938, pp. 35-38.

21See ibid., pp. 39-40, for text of measure.

25The complete argument of this group is found in ibid., p. 41.

28] bid., p. 42.

21Biennial Report of the Secretary of State, 1936-1938 (Salem: State Printing
Department, 1938), pp. 117-118.
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employees directly concerning wages, hours, or working conditions involved
in the immediate labor relationship concerned. Another section prohibited
any interference with the flow of lawful commerce in the manufacturing, har-
vesting, processing, or marketing of agricultural or other types of products.
Any picketing of an employer’s property or boycotting of his products was
made illegal in the absence of a bona fide labor dispute as defined by the
statute. Other sections were designed to prohibit the use of union funds for
the purposes of conducting illegal strikes, or for the intimidation, molestation,
prevention, or hindrance of any person seeking employment. The state
courts were authorized to restrain and enjoin any labor organization from
picketing, boycotting, or performing any of the other activities classified as
illegal by the act.?® ‘

One publication suggested that the sponsors of this bill, allegedly farm-
ers, were motivated by a fear of the type of labor intimidation which had
resulted in the loss and ruin of crops in the past.?* Even those news organs
that favored the adoption of the bill, however, were quick to admit that the
legislation was far from perfect and that the arguments on both sides were
extravagant and vituperative in character.3°

On behalf of the proponents of the bill, it was charged that Oregon, and
particularly the farmers, had suffered severely from the constant labor war-
fare and gangsterism which had characterized labor unions for a number of
years. To some extent this charge was true. A report submitted by a special
investigator appointed by the governor to investigate goonery and other labor
malpractices indicated that state-wide investigation had resulted in one hun-
dred and twenty arrests. Labor leaders and their subordinates were charged
with window breaking, arson, bomb throwing, destruction of property, misuse
of union funds, and a number of other unsavory practices.®* The publica-
tion of this report undoubtedly had a tremendous influence on the outcome of
this measure at the polls.

The Oregon State Federation of Labor began its attack on the proposal
with the accusation that it was sponsored by the mortal enemies of labor
under a false front which purported to connote agricultural sponsorship. It
was accurately pointed out that the bill would not permit a craft which was
one hundred per cent organized to strike in a large industry if the members
of this union did not constitute a majority of that industry’s employees. Per-
haps the most obnoxious aspect of the proposal was that section which pro-

28The complete text of the act is found in Official V oters Pamphlet, 1938, pp. 28-29.

290regon Voter, September 10, 1938, pp. 5-14.

30/bid. See also Oregon Journal, October 23, 1938, p. 11, col. 1.

*1For a complete reproduction of this interesting report, see Oregon Voter, October
22, 1938, pp. 5-33.
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vided for the use of the injunction. This statute spelled death to Oregon’s
labor unions as far as many of the labor leaders were concerned.®® The
case against the proposal was summarized with the comment that, “It would
mark Oregon as the industrial black spot of the nation; as a state which,
having boasted of being the pioneer in popular government, permitted the
tools of democracy to be used to take away the democratic rights of one group
for the aggrandizement of the wealthy group.”**

Whether or not the real sponsors of the proposal were farmers is difficult
to establish. Richard Neuberger, journalist, author, and politician who has
written at length about the Oregon political scene, made the flat statement
that of the more than forty thousand dollars® that was spent in support of this
measure, only four dollars and six-five cents was contributed by farmers, the
rest coming from lumber companies, furniture dealers, utility lawyers, hotel
managers, and similar “farmers.”*® Since no documentation is included in
support of this assertion, its validity must remain open to question. There
is some evidence to the effect that the farmers’ organization did seek financial
assistance in Portland, but none that would lead to the conclusion that such a
small proportion of the whole amount actually came from farmers.*®

The predictions that this issue would attract a significant number of
voters were not inaccurate. Ninety per cent of those who cast ballots at the
clection voted on the proposal, it being adopted by fifty-one per cent of this
same number.?” The extremely sympathetic attitude which the electorate had
expressed toward organized labor for many years had been reversed—at least
for the time being. :

To summarize, the election resulted in the adoption of one out of four
constitutional amendments and six out of eight statutory proposals. Three of
six initative proposals were accepted ; two out of four legislative, or optional,
referenda were accepted ; and both of the statutes submitted through the use of
the obligatory referendum were approved.

320 ficial Voters’ Pamphlet, 1938, pp. 32-33.

337bid.

34Biennial Report of the Secretary of State, 1936-1938, loc. cit.

35R. L. Neuberger, “Liberalism Backfires in Oregon,” Current History, vol. 50
(March 1939), p. 36.

3¢Qregon Voter, loc. cit. Mac Hoke, president of one of the sponsoring organiza-
tions, was a wealthy sheep and cattle man from Pendleton, Oregon. It is fair to assume
that his contribution alone was quite substantial.

37A total of 346,231 votes were cast with 197,771 of these being cast for and 148,860
against the measure. Only three counties, Clatsop, Columbia, and Deschutes, voted
against it. In Portland, where a large labor vote was centered, the measure passed by
a majority of eight thousand votes out of one hundred thousand cast.
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Regular General Election: November 5,1910:

Five constitutional amendments and four statutory proposals were pre-
sented at the 1940 general election. Four of the amendments were referred
by the legislature and one by initiative petition. Two of the legislative
proposals were resubmissions of issues which had been defeated by the voters
in the proceding election. The legislative assembly again sought to persuade
the voters to remove the double liability requirement as to the stockholders
of certain state banking corporations, and to endorse the increase of legis-
lators’ compensation under terms similar to the 1938 proposal.® At least one
publication shared the legislature’s surprise at the defeat of the double
liability amendment in the preceding general election. Part of the blame for
the failure was placed on the opposition which labor organizations were
supposed to have expressed against the measure ; part was placed on the belief
by many voters that the removal of the double liability requirement would
leave the depositors in the banks affected without any security.®® In spite of
the efforts of the legislature and the press to point out the nonvital character
of this provision and the incongruous inequities which it established among
stockholders, the amendment was again defeated in all but three of the
counties of the state.

The eleventh submission of the legislators’ compensation amendment
was also defeated at this election, but, this time, by only twelve hundred
votes out of a total of almost four hundred thousand ballots cast on the issue.
The majority of over twelve thousand votes which the amendment received
in Multnomah County and the fact that it was favorably received in thirteen
other counties was not enough to offset some of the heavy votes cast against
the proposal in other up-state regions.** For another two years, Oregon
would continue to operate under the “country-squire” theory of legislative
compensation,

The removal of the constitutional provision restricting the terms of sec-
retary of state and state treasurer to no more than eight years in any twelve
year period** was the subject of another proposed amendment. Part of the

38The full texts of these two amendments are included in the Official Voters
Pamphlet, 1940, pp. 11, 13.

320regon Voter, September 21, 1940, pp. 13-17.

*0The Oregon Voter, which has a tremendous political influence in the rural areas
of the state, could have assisted the passage of this amendment if it had not reversed
its previous stand on the issue. The line taken by this publication before the election
was that more pay for the lawmakers would encourage irresponsible candidates to run
for office. The existence of purely honorary rather than incentive pay would theo-
retically guarantee that only high caliber men would be willing to serve at the state
capital. See issues of September 28, 1940, pp. 12-13; November 2, 1940, p. 21.

'Constitution, op. cit, Article VI, section 1.
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pressure for this amendment stemmed from the belief by some people that
Farl Snell, who was then secretary of state, had been so efficient that it would
be a loss to the state to prevent his holding a third, and, if necessary, a fourth
and fifth term.*> The essence of the argument submitted by the legislative
committee assigned to this task was that the restriction was unsound from
the standpoint of good public administration, in addition to the fact that it
prevented voters from recognizing and rewarding efficient and faithful ser-
vice.#* The argument was evidently considered weak by the voters, for the
amendment failed to pass by a sizeable number of votes.

The last amendent proposed by the legislative assembly was a highly in-
volved and technical one having to do with the six per cent tax limitation
voted in 1916 and amended in 1932. The proposal was procedural in char-
acter and was designed to correct some of the deficiencies of the provision.
Among other things, it sought to provide a means whereby tax bases could
be established in those municipalities that had not levied for more than three
years without having to hold annual special elections. It also defined the
procedure to be followed by newly formed communities in establishing a tax
base.** Evidently, a good portion of the electorate felt that this proposal was
designed either to destroy the six per cent limitation or to modify it to the
financizl detriment of the taxpayers. Only two counties voted for the
amendment, the remainder expressing themselves in favor of the existing
system of limiting tax increases.

The one initiated amendment, which was sponsored by the Oregon
Merchants Legislative League, was another attempt to loosen the state restric-
tions on gambling. The amendment contained over ten thousand words and
would have had the effect of increasing the length of the constitution by one-
half. The sponsors of the measure attempted to minimize the scope of the
proposal by referring to it as the “punchboard bill,” but any careful perusal
of its contents left little doubt that in addition to punchboards, it authorized
dog and horse racing, bingo, bank night, marble boards, pinball machines,
and numerous other forms of lotteries*> The framers of the proposal
utilized an excellent means of propaganda by stating that the avowed purposes
of this amendment were to reduce the tax on real property and to raise
revenue for the old-age assistance fund. The amendment also included a

420regon Voter, loc. cit.

430 ficial Voters Pamphlet, 1940, p. 7. The committee failed to mention that it is
also not good public administration to select purely administrative officials by election
rather than by appointment.

44For the text of this measure and the argument submitted in support of it, see ibid,,
pp. 8-9.

43/bid., pp. 45-46, for the complete text.
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section retaining the right of local governmental units to exercise the local
option regarding gambling, and another section stipulating that the amend-
ment could not be substantially changed for a period of four years.*®

The proposal was very severely criticized on several counts. The ability
of the sponsors to bind the legislature and electorate to the inviolability of
the amendment for a period of four years was seriously questioned. Most of
the criticism, however, was directed against the length of the proposal. One
publication facetiously declared that “Oregon’s constitution would have the
unique distinction of having an entire section of fifteen hundred words de-
voted to the elevating possibilities of bingo.”*" It was also suggested that the
deficiency in the constitution which devoted only four hundred words to the
subject of banking would be remedied by the inclusion of an eight hundred
word section on bank nights.** Under the attack of such arguments, the
measure was defeated in every county by a total majority exceeding one
hundred thousand votes.

Two of the statutory measures submitted were concerned with the sub-
ject of alcoholic beverages. One of the measures, enacted by the legislature
in the 1939 session, was designed to tighten the state requirement that only
specific types of restaurants, hotels, or clubs could be licensed to serve or
permitted to use any room, place, bar, glasses, tables, chairs, mixers, storage
places, or any other facilities for the mixing, serving, or drinking of alcoholic
liquor. Under the sponsorship of Common Sense, Incorporated, a corpora-
tion organized for the purpose of initiating liberal liquor legislation and
combating strict legislation, this measure was subjected to the obligatory
referendum,

This same organization was responsible for the sponsorship of a measure
that would have repealed the Knox Law, and, in place of the restrictions
which this law imposed, would have permitted the sale of liquor by-the-glass
in any place of business which maintained enough of a restaurant to require
twenty seats, a kitchen, and food service.*®* This proposed statute, which
contained twenty thousand words, would have almost doubled the length of
the constitution. }

It was charged that the sponsors of the bill caused the legislative enact-
ment to be referred in order to confuse the voter.®® One measure followed
the other on the ballot, and it may well be that confusion did exist because
both of the measures were rejected by substantial majorities. If such was

481bid., p. 57.

$7Oregon Voter, August 10, 1940, p. 16.
48/bid.

50 fficial Voters’ Pamphlet, 1940, pp. 26-45.
500regon Voter, August 17, 1940, pp. 16-17.
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the case, the confusion worked to the detriment of the sponsors of the
initiated measure.

During the 1939 session of the legislative assembly a measure was passed
which abolished the direct presidential primary and moved the state and
county primaries from May to September. This measure had been submitted
to the voters in the general election of 1936 when it was defeated by a
majority of almost three to one. In spite of this popular expression, the
legislature passed the measure again, and it was subjected to the obligatory
referendum by the Oregon State Grange and the Oregon Federation of
Labor.

These two organizations argued that the law defied the express will of
the voters; that it would cause a decreased participation in elections because
September was a busy month for farmers and laborers; that it would deny
to the voters the ability to choose their own party committeemen and commit-
teewomen; and that it would re-establish the control of parties by political
machines.’*

In defense of the abolition of the presidential primary, it was alleged
that Oregon’s delegates to the party national conventions had become the re-
cipients of ridicule because of the law requiring them to support the candi-
dates favored by the state electorate. It was also conceded that the party
leaders in both major parties were in favor of the party discipline which the
convention system of choosing delegates and committeemen would make pos-
sible.5 The advertising campaign conducted by the farmer and labor groups
was sufficient to cause the defeat of this measure for the second time within
a four-year period.

The last measure presented was an initiative proposal designed to repeal
the Oregon milk-control law. The statute had been enacted in 1933 for the
primary purpose of restoring prosperity to a completely demoralized fluid
milk industry. In accordance with this policy, a milk control board was
created with power to investigate, supervise, and regulate the production,
transportation, storage, distribution, and sale of fluid milk. Its specific au-
thority included the power to fix wholesale and retail prices, establish geo-
graphic milk-marketing areas, provide for the disposition of surplus milk,
prevent ruthless competition, license all milk dealers, and to adopt all rules
and regulations necessary to the accomplishment of the purpose of the act.

The repeal measure was sponsored by Thomas R. Mahoney, Democratic
senator, who charged that the law had made possible the establishment of a
big milk monopoly which prevented new producers from obtaining quotas.

510 fficial Voters’ Pamphlet, 1940, p. 20.
52Qregon Voter, September 28, 1940, p. 15.
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This monopoly allegedly consisted of only twenty-four hundred people who
benefited at the expense of the rest of the state.5

Some complaint had been registered against the law by consumers who
opposed any price regulation that protected door-to-door distributors against
cash-and-carry competition. Dairymen who wished to enter the fluid milk
market only during the flush season without having to obligate themselves for
the entire year were also opposed to the regulation. The strong feelings on
both sides are to be noted in the fact that this measure, which attracted the
largest number of votes, was rejected by a majority of only thirteen thousand,
nine counties having voted for the abolition of the law.5*

One might conclude that the voters approached the direct legislative pro-
posals at this election with an extremely negative attitude, since every one
of the nine issues submitted was rejected. The only proposal that came close
to adoption was the legislators’ compensation amendment, which attracted
the attention of eighty-four per cent of all those people voting at the election.
The average participation on all proposals was exceptionally low, with only
seventy-seven per cent of the voters participating in the election.

Regular General Election: November 3, 1942

The legislators’ compensation amendment (presented for the twelfth
time) was one of seven direct legislative proposals submitted to the voters at
the general election of 1942. The amendment, which was one of the four
submitted by the legislature, contained essentially the same details as did the
ones referred at the two preceding elections. The relatively small percentage
of registered voters who went to the polls might have been responsible in
part for the acceptance of this change by a majority of almost twenty thou-
sand votes. The fact that a state-wide citizens’ committee to increase legis-
lators’ pay spent almost four thousand dollars in support of the amendment
was undoubtedly also influential over the outcome of this issue which had
for so long met with the disapproval of the electorate.

Another proposal sought to remove a section of the constitution enacted
ir 1916, which section authorized the creation of a rural credits fund. This
removal was sought even though a previous federal statute had answered all
of the purposes which the Oregon amendment was designed to fulfill. The

830fficial Voters’ Pamphlet, 1940, p. 59. The belief that new milk dealers were
unfairly barred from the fluid milk industry was shared by one of Senator Mahoney's
most violent critics, C. C. Chapman. See Oregon Voter, October 12, 1940, p. 13.

54A total of $32,624.54 was spent by those who favored the abolition of the milk
law. The expenditure was insufficient, however, to bring about the law's defeat. For
a break-down of the individual contributions to this war chest, see Biennial Report of
the Secretary of State, 1938-1940, p. 232.
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legislature, in justifying the abolition of this long and wordy section, pointed
out that only a minute portion of the authorized eighteen million dollar fund
had ever been utilized for purposes of loans, and that most of these loans
had been repaid.®® The amendment did not attract a great deal of attention,
but enough voters saw the logic in the proposal, thus voting for the acceptance
of this change in the organic law.

Under the Oregon statute which established the motor vehicle license and
gasoline taxes, the revenue from these sources could be utilized only for the
purpose of building and improving roads. The legislature, fearing that the
strain on the state’s financial resources imposed by the war would tempt the
voters to divert these funds to other purposes, and in order to keep faith with
the motorists who paid the exceptionally high tax, sought to give constitu-
tional protection to the purpose for which the funds could be used.*” The
press was in essential agreement with this point of view, and no serious
opposition to the proposal materialized. It was accepted by the voters with
only four counties voting against it.

Article 111, section 2, of the Oregon constitution, in addition to denying
the privilege of voting to any idiot or mentally diseased person, provides
that this privilege shall be forfeited whenever a person is convicted of a
crime punishable by imprisonment in the penitentiary. The legislature, recog-
nizing that this stipulation would work an injustice in the case of many per-
sons who had satisfactorily paid their debts to society, proposed an amend-
ment to this section that would permit it (the legislature) or the people to
modify the scope of the prohibition through the enactment of appropriate
legislation. It was pointed out that only through a full pardon could the
privilege of voting be restored; that this provision was a remnant of feudal
law where a conviction worked the forfeiture of property and the taint of
blood, and that the provision had never been enforced since it would necessi-
tate an embarrassing challenge of every voter who appeared at the polls.®®

In spite of the sentiment in favor of this amendment, it failed of enact-
ment by two thousand votes out of two hundred and four thousand cast on
the issue. It is difficult to understand why the electorate would not favor this
fair measure, unless it could be argued that this constituted one of the many
instances in which the proposal was not clearly understood by the voters.

Two of the three statutory measures appearing on the ballot at this elec-
tion were passed by the legislature and referred by referendum petition. One
bill clearly illustrates the manner in which essentially unwise legislation can

580 fficial Voters' Pamphlet, 1942, p. 9.
571bid., pp. 11-12.
“Slbtd p. 14. See also Oregon oter, September 12, 1942, pp. 6-9.
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be crowded through the legislature in the closing days of the session. The
sportsmen of Oregon, who are well organized, introduced a measure which
prohibited net fishing in all coastal streams and bays with the exception of
certain specified places. When the measure which had been pressured through
the legislature was subjected to referendum, the sponsors of the bill de-
nounced this as the selfish action of a small group of commercial fishing
interests that sought to wipe out the fish supply of the state®® In answer
to this accusation, the commercial fishing interests insisted that the bill would
reduce the salmon catch by fifty per cent at a time when the fish were needed by
the armed forces ; that hundreds of Oregon’s fishermen and their families would
be deprived of a source of livelihood; and that Oregon’s hatchery program
would be destroyed. It was further alleged that all of this was to be brought
about in order to give a few so-called sportsmen a few days of pleasure each
year.® N

The Oregon Wildlife Federation, which sponsored the bill, spent almost
six thousand dollars in its campaign while the Oregon Fish Protection Asso-
ciation expended almost twice that much for the purpose of bringing about

the defeat of the measure.* Money seems to have been effective in deter- -

mining the outcome of the measure, for it was decisively defeated, only one
county voting for it by a majority of a few votes.

During the same session the legislature enacted a cigarette tax measure
which provided for a levy of two cents on each package of cigarettes. The
bill stipulated that after the payment of administrative expenses, one-sixth of
the revenue from this levy would go into the state vocational education fund
and five-sixths would be used for purposes of public assistance. The use of
the revenue for these purposes would make for the relieving of the tax
burden on real property which was then supporting the funds indicated.

Those who favored the levy stressed the fact that although the cigarette
tax was a sales tax, it was not being levied on necessities. For this reason,
the tax theoretically constituted no burden. It was also pointed out that the
twenty-eight states using a similar tax at the time found it to be a very con-
venient money raiser.®?> Tobacco manufacturers and retail vendors were
naturally opposed to the measure, and they managed to conduct a successful
campaign against it. The measure failed at passage in spite of the fact that
ten counties voted in its favor.®?

59]bid., p. 25.

so]bid., pp. 26-27.

61Bienmal Report of the Secretary of State, 1940-1942, pp. 226-227.
820regon Voter, September 26, 1942, pp. 8-10.
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The last measure appearing on the ballot was initiated by teachers who
felt that school districts were in need of additional financial support from the
state. The measure, which was very poorly drawn, provided that all of the
funds received from the state income tax in excess of $7,750,000 in any one
year would be diverted to the school districts in proportion to the number of
days of actual school attendance by pupils residing in each district. All such
money received was to be applied to the reduction of other (property) taxes
levied within the district.

The measure was attacked on several grounds. It was argued that it
defeated the original intent of the state income tax which was to use a/l funds
<o collected for the purpose of offsetting the state property tax. The differ-
ence between $7,750,000 and the total property levy would also have to be
made up through a state property levy. In addition, it was accurately indi-
cated that nothing in the bill compelled the local districts to reduce their future
property levies.®* Another publication objected to the bill on the grounds
that it taxed a restricted group for a general purpose.®* Perhaps the most
valid argument against the measure was that the financial support of small
schoo! districts would serve to defeat the campaign for school district con-
solidation. The real advantages would thus be deferred and the existing
defects continued longer than necessary.

The voters indicated a determination to increase the amount of state aid
to local school districts when they passed this measure. Doubtless, many of
them voted for the measure under the assumption that local property levies
would be reduced. In answer to this demand, the Oregon Teachers Associa-
tion went on record after the election favoring an amendment which would
make this reduction mandatory.®®

Regular General Election: November 7, 1944:

One of the two constitutional amendments presented to the voters
through the initiative at this general election sought to lend constitutional
sanction to the system of state aid to the public schools. The proposal, which
was initiated by the Oregon State Teachers Association, sought to add a
new section to Article VIII of the constitution, which section would require
the legislature to create a state fund in addition to the common school fund.
The fund so created would be exempted from the constitutional six per cent
limitation and would be made sufficient to provide not less than forty-five

81O fhcial Voters' Pamphlet, 1942, pp. 29-32.

6s0regon Voter, October 10, 1942, pp. 4-10. This same publication saw no injustice
in the cigarette tax, however, although that tax was designed to tax a restricted group,
the smokers, for specified purposes not immediately beneficial to them.

80 regon Voter, December 26, 1942, pp. 14-15.
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cents per child per day of school attendance in the preceding academic year.
The sponsors pointed out that this proposal would make permanent the
financial relief for school districts which was provided in the statute adopted
by the people in the preceding general election. It was pointed out that the
major effect of the proposal, if accepted, would be to cause all of the people
of the state to share in the support of public schools.®”

The opponents of the amendment deplored the fact that the bill did not
include the means whereby the additional revenue was to be raised. This
would mean that if the revenue from the state income tax was not sufficient
to cover the cost of supporting this program, a thirteen-mill levy on property
would have to be made.®® Again the cogent argument that such a provision
would work against the school district consolidation movement was reiterated.
This time a sufficient portion of the electorate was persuaded to vote against
the measure, although fourteen counties went on record in favor of including
this provision in the constitution.

The state Townsendites made another attempt at putting their plan into
practice by initiating a constitutional amendment that would have provided
for monthly annuities to be financed by a gross income tax of three per cent.
This levy could be increased to a maximum of five per cent if necessary to
the maintenance of a fund sufficient to pay all persons over sixty, and those
under sixty who were totally handicapped, a minimum of sixty dollars per
month. The proposal also included a section requiring that the recipients of
this money must spend all of it within a thirty-day period.®® This latter pro-
vision was the basis for the contention by the sponsors to the effect that the
plan would result in a tremendous business increase because of the rapid
velocity of the money paid out.”™

The proposal was very negatively received by most of the press and
organized groups of the state. The Oregon State Federation of Labor, which
was not opposed to the idea of pensions, refused to endorse this plan on the
grounds that the gross income tax was a glorified or super sales tax that
would be levied on every transaction, and on the grounds that a pension plan
belonged in the statute books and not in the constitution.”™ It was also cau-
tioned that this plan would cost the state between seventy-two and eighty-seven
millions each year, placing an unbearable burden on the taxpayers.” Only

87O fficial Voters’ Pamphlet, 1944, pp. 30-31. (See also Portland Oregonian, No-
vember 3, 1944, p. 11, col. 1.)

681bid., p. 32. See also Oregon Voter, October 7, 1944, pp. 9-10.

69/bid., pp. 33-35.

707bid., pp. 36-37.

71/bid., p. 38. See also Oregon Voter, August 12, 1944, pp. 9-11.

720regon Voter, August 26, 1944, pp. 8-9; September 9, 1944, p. 3; September 23,
1944, pp. 5-6; Portland Oregonian, November 2, 1944, p. §, col. 6. :
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six of the thirty-six counties were willing to accept the arguments in favor
of this amendment ; thus it met with defeat by a majority of thirty-nine thou-
sand votes out of four hundred thousand cast on the question.

The legislature submitted four constitutional amendments for considera-
tion at this election. Two of them were resubmissions of proposals which
had been defeated at previous elections. The legislature evidently was con-
vinced that the voters had failed to understand the real meaning of the pro-
posal to remove the double lability regulations as to stockholders in some
state banking corporations, and the proposal to give the assembly power to
modify the rigid constitutional provision which denied to all persons convicted
of a felony the privilege of voting. The grange and labor organizations
within the state changed their previous stand on the double lability issue,™
and many state officials spoke in favor of the modifications of the voting
privilege forfeiture modification. Whether for reasons of more adequate
education or because they grew tired of having the same proposals appear on
the ballot, the voters accepted both of these changes by substantial majorities.

Another proposed amendment submitted by the legislative assembly at-
tracted very little popular discussion. The proposal was designed to amend
Article VI of the constitution so as to authorize the legislature to prescribe
the method and means whereby any county, by a majority vote of the electors
included therein, could adopt a county manager form of government in lieu
of the present form under which it operated. All of the possible arguments
which could be levelled against the perpetuation of the wholly inadequate and
archaic system of county government which prevailed in the state were ad-
vanced by the legislature. Whatever comment did appear in the press was
generally favorable, it being pointed out that the amendment was permissive
and not compulsory, giving the counties an option to choose between what
they had and what other form of government the legislature made available.
Twenty-one of the counties voted against the amendment. It was, neverthe-
less, carried by a majority of twenty-one thousand votes, this success being
due in large part to the fact that the largest county in the state, Multnomah,
gave the proposal a favorable majority of seventeen thousand votes.

The last amendment submitted by the legislature was one of two pro-
posals designed to provide assistance for veterans of World War II. The
amendment proposed to set up a fund to be used in lending money as security
for farms and homes purchased by the returning warriors. Along with this
amendment, a statutory measure was referred which authorized a two-mill
levy on all taxable property of the state in order to provide funds to be used
for the educational assistance of war veterans. Both of these plans, which

73[bid., October 21, 1944, p. 10.
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were to be supported by a tax on property, met with the general disapproval
of the Oregon press on the grounds that they duplicated assistance which had
been made available to all veterans by the passage of the “G-I Bill of Rights”
by the United States Congress. Organizations such as the Oregon State
Grange and the Oregon State Federation of ILabor, campaigned in favor of
these proposals, however, and the voters accepted both of them. The fact
that the measures were applicable only to those veterans who did not receive
assistance from the Federal Government probably had some influence on the
outcome of these proposals at the polls.

Two more bills, one referred by the legislature and the other referred by
popular petition, appeared on the ballot. The legislative submission was a
statute designed to tighten state control over the sale of fortified wines. Under
the Knox Law of 1933, fortified wines could be sold only by state liquor
stores operating under the control and supervision of the liquor commission.
In 1935 the legislature amended this act so as to authorize the sale of fortified
wines outside the liquor stores and without a permit. Under the leadership
of Senator Burke, whose name the referred measure bore, the legislative
session of 1943 voted to re-establish the original provision of the Knox Law.

It was charged that the 1935 legislature had been influenced by a large
and well-heeled lobby sent to Salem by the California wine interests and that
the fortified wines being sold in Oregon contained ingredients very injurious
to the health of those who consumed these beverages. It was also suggested
that putting these wines back into state stores would make them less available -
to the youth and addicts of the state.” This measure, which had the support
of the Grange, the State Council of Churches, the Women’s Christian Tem-
perance Union, and a good portion of the press of the state, was opposed by
one editor on the grounds that it was forced through the legislature by the
Oregon sweet-wine interests that did not want competition from fortified
wines. It was correctly pointed out that sweet wines contain more impurities
than fortified wines and that the youth and addicts of the state could become
just as inebriated by consuming a little more of the sweet wine as they could
by drinking the fortified variety.” This one voice was lost in the tremendous
wave of enthusiasm for the measure. It was passed by all but four counties
in the state. ] '

“The last measure presented was one which had on previous occasions met
with overwhelming disapproval of the voters. In 1933, 1934, and 1936, the
electorate had turned down various types of sales taxes. In the session of
1943, the legislature enacted another sales tax which was to involve the use of

140 fficial Voters’ Pamphlet, 1944, p. 28.
50regon Voter, October 28, 1944, pp. 20-21.
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no tokens and provide for the exemption of food and other necessities from its
operation. In order to make the measure as attractive as possible, it was stipu-
lated therein that twenty per cent of the revenues derived would be used for old
age assistance, sixty per cent for the reduction of property taxes, and twenty per
cent for the support of public schools. In addition, the approval of the
measure would result in a reduction in income tax rates together with an in-
crease in income tax exemptions.”™

It was submitted that this tax would not hit the people in the lower
income brackets any harder than they were already being taxed by the income
tax; that it would remove competely the state tax on property; and that it
would compel everyone, including transients and tourists, to share in the tax
burden.’™ As in former years, the proposed levy was categorically opposed
by farmer and labor groups. The Oregon State Grange avowed that any tax
not defensible on principle was improper. Since the sales tax was based on
the necessity to spend rather than on the ability to pay, it was condemned on
the basis of principle.”® The Oregon State Federation of Labor cleverly
publicized the fact that the very legislators who claimed that there was a
financial emergency necessitating the passage of the sales tax were the ones
who voted in favor of a bill permitting the reduction of the personal income
tax. In addition, this organization stressed the fact that only three states in
1942 levied no property tax. None of these states utilized a sales tax, Oregon
being one of them.”

The voters reacted very favorably to the campaign against the tax. Not
one county voted in favor of its passage; under one hundred thousand voters
out of three hundred and sixty-six thousand ballots cast could be persuaded
to vote for the proposal.

Of the six constitutional amendments and the three statutory measures
presented to the electorate, four amendments and two measures were accepted.
Two of the amendments accepted had been presented before, while one of the
two rejected, the Townsend plan, had been previously turned down, and the
other, the school support proposal, had been passed in the form of legislation
in the preceding election. The passage of the amendment and statute regard-
ing aid to veterans was in keeping with the attitude of the voters following
the first World War. And the overwhelming defeat of the sales tax measure
indicated a continued firm stand against this form of taxation, whatever its
appeal. One cannot conclude that county home rule was favored in the state

76For text of measure see Official Voters’ Pamphlet, 1944, pp. 17-22.

77[bid., pp. 23-24. (See also Oregon Voter, October 7, 1944, pp. 16-13; Portland
Oregonian, November 3, 1944, p. 8, col. 4.)

"8/bid., p. 25.

197bid., p. 26.
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as a whole, since the success of this proposal was determined by the heavy
vote it received in the state’s largest and most urban county. The passage of
the Burke Bill was also in keeping with a generally conservative attitude of
the voters regarding alcohol. The fact that over twenty-two thousand dollars
was spent in opposition to the bill is also an indication that there does exist a
strong lobby which has as its main purpose the liberalization of the liquor
laws.8?

Special Election: June 22, 1945:

A special election was called by the legislature in 1945 for the purpose
of submitting two revenue measures to the electorate. The first of these
authorized a property levy of five million dollars a year outside the six per
cent limitation for a two-year period. This ten million dollar fund was to be
used for the construction and repair of state buildings in institutions of
higher education and elsewhere. Most of the newspapers agreed with the
legislative argument that the state was in dire need of new educational and
medical buildings. The fact that there would be no actual levy on property
because of an income tax surplus sufficient to offset this levy was undoubtedly
a factor working in favor of the measure. The voters accepted the measure
by a very substantial majority, although only a small percentage of the
registered voters bothered to go to the polis.

The other revenue measure constituted a resubmission of the revenue
bill authorizing a two-cent tax on every package of cigarettes sold within
the state. The purpose of this measure was to provide a means whereby
many desirable changes could be made within the state educational system.
The legislature felt that the continuing dependence of the local school districts
on state aid necessitated the creation of a stable source of revenue. Under
existing conditions, state assistance was made available only when a surplus
remained after the revenue from the state income tax had completely offset
the state tax on property. According to this body, the people were faced
with the choice of foregoing many desirable educational improvements,
financing improvements through the payment of an excessive and unequal
state property tax when revenue from incomes declined, or finding a new and
stable source of revenue with which to support the schools.’!

The opposition to this measure came from the farmer and labor groups,
traditionally opposed to any tax on consumption. Tobacco manufacturers
and distributors also campaigned against it. The measure was defeated by a

80Biennial Report of the Secretary of State, 1942-1944, p. 196.

81The text of this measure and arguments in favor of it are found in Official Voters’
Pamphlet, 1945, pp. 8-15. See also Oregon Voter, June 9, 1945, pp. 5-10; June 16,
1945, pp. 3, 6-8.
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majority of seven thousand out of one hundred and twenty thousand ballots
cast on the issue.

Regular General Election: November 5, 1946:

Four amendments, all of them proposed by the legislative assembly, and
five measures, two referred by the legislature, one by popular referendum and
two by initiative petitions, were on the ballot at the 1946 general election.
Three of the four amendments were related directly to the structure of the
state government. The first of these sought to amend Article V, section 8,
of the constitution so as to add the secretary of state and state treasurer to
the line of succession to the governorship. Under the existing provision, the
president of the senate and the speaker of the house of representatives would
succeed the governor in the event of his removal from office, his death, his
resignation, his absence from the state, or his inability, for any other reason,
to periorm his duties. This proposal met with no opposition and was over-
whelmingly approved by the voters.

Another proposal, labeled the “anti-filibuster” amendment, was designed
to change that section of the constitution which required that every bill be
read, section by section, before final passage in either house of the assembly.8?
It had become the practice to overlook this requirement for reasons of ef-
ficiency, but some members had developed a practice of gaining concessions
by threatening to invoke the operation of this requirement on all lengthy bills.
The proposed amendment would have simply authorized either house to sus-
pend its operation by a two-thirds vote.®® Sixteen counties voted against
this amendment, but the campaign in its favor caused it to be accepted in
Multnomah County by a majority of twenty thousand votes. This was suf-
ficient to bring about its passage.

Constitutional reapportionment was the subject of the third amendment
submitted. In order to provide a senate seat for Deschutes County and
others adjacent to it without having to take one from Umatilla County, this
proposal would simply have increased the total number of senators from
thirty to thirty-one. The only argument which the legislature could present
in favor of this type of reapportionment was that an odd number of senators
would prevent the deadlock and delay capable of being caused by a tie vote.®*
The Oregon State Federation of Labor and the Portland City Club were
both opposed to this measure. The former organization went on record

82Constitution, op. cit., Article IV, section 19.

83For the text of measures and arguments submitted in favor of it see Offcial
Voters’ Pamphlet, 1946, pp. 19-20.

84Jbid., p. 22. It was pointed out that in 1043 the legislative session and the inaugu-
ration of the governor were delayed two full days because of a deadlock on the question
of the election of the president of the senate.
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against any scheme of reapportionment which was piecemeal rather than gen-
eral.®® The City Club was not in favor of any plan of reapportionment by
amendment which tended to increase the number of representatives rather
than to redistribute them on the basis of population as required by the con-
stitution.®® This proposal was very decisively defeated, and the state, which
had not been reapportioned since 1910, would have an inequitable distribution
of senate seats for another two years.

The last amendment referred was designed to remove section 8 of
Article XV of the constitution, which section had become a dead letter. This
section provided that any Chinese person who was not a resident of the state
at the time that the original constitution was adopted could never hold any
real estate or mining claim located within the state. The legislature properly
indicated that the section was not only a gross injustice but also that it was
wholly unenforceable under the fourteenth amendment of the Federal Con-
stitution.®?

The philosophy which must have governed the framers of the original
organic law prevailed in the twenty-two counties that voted against this
proposal. It was carried anyway, largely because Multnomah County gave
the amendment a favorable majority of twenty thousand votes.

Two measures having to do with public education were among the five
presented. One of them, referred by the legislature, was designed to provide
equal educational opportunities for all elementary and high school pupils
within each county. In each of the counties not using the county unit system,
a rural school board of five members, elected by zones, would be created for
the purpose of reviewing district budgets in order to equalize them. A uni-
form school tax would be levied by this board on a county basis and the funds
would be distributed among the districts according to need. Administration
of the program would remain a district rather a county function, however.
Although it was conceded that this plan was not as sound as the county-unit
system, it was felt that it would go a long way toward removing the evils
to be found in the “no tax” or “low tax” school districts.

The measure received the support of the governor, the Oregon State
Federation of Labor, the Oregon League of Women Voters, and a good por-
tion of the press.® It was generally agreed that tife measure, although not
actually providing for consolidation, would go a long way toward encouraging
this needed reform.

850regon Voter, October 5, 1946, p. 6.

88]bid., October-19, 1946, p. 10.

870 fficial Voters’ Pamphlet, 1946, p. 18.

83See Oregon Voter, September 21, 1946, p. 4; October 19, 1946, pp. 6-8. See also
Official Voters’ Pamphlet, 1946, pp. 15-16.
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Twenty-five of the thirty-six counties voted against this measure, but it
carried nevertheless. Again, the majority of twenty-eight thousand votes
which it received in Multnomah County was the determining factor.

The teachers again made a bid for basic state assistance by initiating a
measure which authorized the levy of an annual state school tax, sufficient to
produce the sum of fifty dollars per capita for each child within the state
between the ages of four and twenty. The levy would be in addition to all
other state taxes, but in lieu of the two mill property levy for the state ele-
mentary school fund.

The purposes of the measure, as stated by its sponsors, were to equalize
educational opportunities, to make possible long-range educational planning,
to get rid of unequal property tax burden at the local level, and to attract and
keep qualified teachers by making available good salaries.®® The bill was
supported by farm, labor, business, and educational groups, but there was also
active opposition to it from many quarters. The major attack against it was
that at fifty dollars per child it would cost the taxpayers fifteen millions
yearly and that the property owners could never carry this burden if the
receipts from the income tax fell off to the point where a state levy on prop-
erty would become necessary.?® As was the case with the rural school district
bill, this measure was rejected by twenty-seven counties. It was enacted,
however, by the scant majority of six thousand votes, with the assistance of
Multnomah County, which gave it a seventeen thousand vote majority.®!

The voters turned down another revenue measure proposed by the legis-
lature, which measure would have authorized a 45/100 mill levy on all the
taxable property of the state for a period of ten years. The money collected
was to be appropriated for the construction and equipment of armories around
the state as military requirements should dictate. The voters were content to
follow the argument presented by the Oregon State Federation of Labor to
the effect that there were more pressing financial problems with which the
state had to cope at the time.

Another measure passed in the 1945 session attempted to solve the con-
troversy between the sportsmen and the commercial fishermen of the state.
The former group, not content with defeat at the polls in the preceding gen-
cral election, pressed for some restrictive legislation. They succeeded in put-
ting through a measure which prohibited commercial fishing in certain coastal

890 ficial Voters’ Pamphlet, 1946, p. 38.

997bid., p. 39. See also Oregon Voter, August 24, 1946, p. 12; September 21, 1946,
p. 12; October 5, 1946, pp. 10-11.

910ver thirty-three thousand dollars was spent in the campaign against this measure.
It was effective in every area but Portland and a few other counties. See Biennial
Rcport of the Secrctary of State, 1944-1946, p. 33.
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streams and bays, but this law was referred to the voters under the sponsor-
ship of the commercial fishermen. The same arguments that appeared in
1944 were again presented on both sides. The sportsmen spent over twenty-
one thousand dollars in support of the bill, whereas the commercial fishing
interests officially reported an expenditure of nine thousand three hundred
and forty-eight dollars.”® This time the sportsmen prevailed, the measure
being accepted in all but one county.

The last measure to appear at this election was another attempt by the
Townsendites to get their plan approved by the voters. The measure was
essentially the same as the one presented two years before, except for a few
changes.®® It was again insisted by the plan’s antagonists that the three
per cent tax on gross income was a pyramiding one that would bankrupt the
state.

The plan was also attacked on the grounds that it would provide pensions
regardless of need. Many of the same arguments that had appeared pre-
viously were reiterated on both sides. Funds were expended on both sides,
but the advocates of the plan were able to muster just six and one-half thou-
sand dollars, whereas the various groups opposing it reported a total expendi-
ture of over fifty-seven thousand dollars.®® The more extensive campaign
again proved successful. The measure was swamped by a tremendous nega-
tive vote.

At this general election, then, two amendments (Chinese ownership of
property and the anti-filibuster amendment) and two bills (the rural school
district bill and the basic school fund measure) were carried by less than
one-half of the total number of counties, Multnomah County being respon-
sible in large part for the outcome. The voters very willingly accepted the
gubernatorial succession amendment, while it may be concluded that an exten-
sive campaign by the state sportsmen resulted in the passage of the fish bill.
Of the three measures rejected, it would appear that a basic conservatism
resulted in the rejection of the constitutional reapportionment; an unwilling-
ness to become concerned with problems of national defense so soon after the
war caused the rejection of the armories bill; and a tremendous newspaper
campaign through editorial columns and paid advertising resulted in the
defeat of the Townsend plan.

927bid.

93The transactions tax was fixed at three per cent with no provision for an increase; '
the first twelve hundred dollars of income was exempted; fraternal, religious, charitable,
educational, and scientific societies were completely exempted from the levy.

94Biennial Report of the Secretary of State, 1944-1946, pp. 33-34.
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Special Election: October 7, 1947 :

In the fall of 1947, the state legislature called another special election.
On the grounds that the financial position of the state had become extremely
critical, the legislature enacted and submitted to the voters two revenue meas-
ures that had never found favor with the people—a three per cent tax on
retail sales and a tax of two cents on every package of cigarettes sold within
the state. Both of these measures were very similar to the ones that had
been previously enacted and submitted. An interesting feature of the cigar-
ette tax bill was that it would not go into effect, even if voted by the people,
if the sales tax were accepted. The legislature predicted very dire conse-
quences for the state if the sales tax was not enacted. Appeals were again
made to farmers, property owners, educators, and the aged by stipulating
that funds would be used to finance public assistance, property tax relief,
schools and other local governmental units.®®> Another feature of the bill
designed to win support provided that the exemptions on the state income
tax would automatically be lowered five hundred dollars if the tax was not
accepted.

The Grange, Federation of Labor, and many other labor organizations
went on record in opposition to these measures. It was pointed out that the
legislature and other organizations favoring the sales and cigarette tax had
been predicting dire consequences for the state from the very first time that
these taxes were introduced. The legislative committee assigned the task of
writing the opposing argument cited the fact that Griffenhagen and Associ-
ates, renowned tax counselors of Chicago, had recommended, in their report
to the Portland Chamber of Commerce, an increased income tax to ward off
the pressure for a sales tax in Oregon. In addition to this the Legislative
Oregon Tax Study Comsmission had not recommended either tax.** The pro-
ponents of the measure expended sixty-two thousand dollars while those who
opposed it spent nine thousand dollars.””

The tremendous expenditure of funds to promote these measures and
their submission at a special instead of a regular election were not sufficient
to reverse what had become a well-defined voter policy in Oregon. The sales
tax was rejected by a majority of almost three to one while the cigarette tax
was defeated by thirty-seven thousand out of a total of two hundred and
forty-four thousand votes cast on the issue.

95For favorable arguments see Official Voters’ Pamphlet, 1947, pp. 14-18; Oregon
Voter, June 6, 1647, p. 39; September 20, 1947, p. 25; September 27, 1947, p. 34.

960 ficial Voters’ Pamphlet, 1947, pp. 19-20.

97 Biennial Report of the Secretary of State, 1946-1948, p. 14.
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Regular General Election: November 2, 1948:

Four constitutional amendments, six measures, and one submission by
the State Tax Commission appeared on the ballot at the general election of
1948. Three of the four amendments were referred by the legislative as-
sembly, the fourth originating by initiative petition. Of the six measures
that were considered, one was referred by the legislature, one was referred
by obligatory referendum, and the last four constituted initiative proposals.

In one of the proposed amendments, the legislature made another at-
tempt at modifying the six per cent limitation on tax increases. Although
the ballot title failed to indicate the two-fold purpose of this amendment, a
reading of the proposal made it clear that it was intended to confine the limi-
tation to property taxes only and to permit local taxing agencies to raise the
tax base without having to call a special election whenever the limitation had
to be exceeded.®® The proponents of the amendment relied on the argument
that it would obviate the necessity of having to inconvenience the voters each
year by calling a special election to authorize a levy in excess of the limita-
tion. In rebuttal to this contention, it was suggested that being able to control
the amount of a tax levy was the essence of popular government.®® Those
who disfavored the proposal had the advantage of an electorate very wary of
any measure that might result in increased taxes. The change was rejected
by a very large majority.

The legislature, convinced that forest fires and logging operations had
seriously depleted the forest resources of the state, submitted an amendment
authorizing the issuance of bonds for the purpose of providing funds to be
used for the rehabilitation and reforestation of the depleted lands. These
bonds were not to exceed at any one time three-fourths of one per cent of the
assessed value of the taxable property of the state. The proposal was passed

by a large majority in the upper and lower houses, one and two votes respec- A

tively having been cast against it. In spite of the fact that twenty counties
reacted negatively to this amendment, it was accepted, by a majority of less
than two thousand votes.

The third legislative proposal was called the “right to vote” amendment.
In 1932 the voters of the state had amended the constitution so as to restrict
the suffrage in school districts to those qualified voters residing therein who
were property owners or to those who owned stock in taxpaying corporations
or cooperatives.'® Because this amendment was considered to be wholly
unsatisfactory and unjust by many people, the “right to vote” amendment was

980 fficial Voters’ Pamphlet, 1948, p. 6.
991bid., pp. 7-10.
1000regon Voter, September 25, 1948, p. 4.
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submitted in 1948 in an effort to remove these restrictions. Those who
favored the proposed change pointed out that the old provision unjustly
excluded those persons who were purchasing homes on contracts, those who
rented homes or apartments, thousands of people who paid taxes indirectly,
and married persons whose property was recorded in the name of the spouse.*®*
The contention that property owners were the only ones to be relied upon to deal
intelligently with problems of local education was not a convincing one. The
1948 amendment was adopted by a majority of one hundred and twenty thou-
sand out of three hundred and forty thousand votes cast on the proposal.

The amendment submitted through the initiative process created a great
deal of controversy in the press. It authorized the creation of bonded in-
debtedness, outside the six per cent limitation, not to exceed three per cent
of the assessed valuation of the property in the state. The revenue collected
would be used to create a veterans’ bonus fund out of which would be paid
cash bonuses of fifteen dollars for each month of service, with an additional
ten dollars per month for every month served outside the continental limits of
the United States. A great deal of objection to the measure was raised on
the grounds that it would result in a property tax increase approximating
fifty millien dollars.?*? This argument alone would not have been enough to
deter an electorate which four years earlier had declared itself overwhelm-
ingly in favor of providing rewards for the returned veterans. The factor
which encouraged all the veteran groups in the state to fight the proposal was
to be found in a poorly worded clause which had the effect of restricting
bonus payments to those members of the armed forces who were inducted,
warranted, enlisted, or commissioned before December 7, 1941.1%2 The ac-
knowledgement of this defect by most of the people who analyzed and re-
ported on the proposal in the press was largely responsible for its defeat.

The only statutory measure referred by the legislature was a bill author-
izing the creation of a state boys’ camp where boys between the ages of
twelve and eighteen could be detained for purposes of discipline, observation,
and training instead of their being sent to a reform school for sterner dis-
cipline. The bill was designed to provide some means whereby boys with
tendencies toward delinquent conduct could be rehabilitated without having
the blemish of a reform school sentence on their records. The wisdom of
this proposal was generally conceded, but there were some objections to the
site chosen on the grounds that Timber, Oregon, was too remote and dreary
to serve the desired purpose. It was also suggested that its location was

1010 ficial Voters Pamphlet, 1948, p. 24.
1020 regon Voter, July 10, 1948, p. 5.
103fbid., September 18, 1948, pp. 14-16.



66 INITIATIVE AND REFERENDUM IN OREGON

such that escape would be easily executed by those boys who did not care to
stay. Another good criticism of the location had to do with the difficulty of
persuading competent administrative personnel to go into the isolated back-
woods for the purpose of supervising the camp. Early returns indicated
that the proposal had been rejected, but when the total vote was tabulated,
the camp had been authorized by a majority of eight thousand votes.

The bill referred by popular petition was one of the most controversial
issues with which the voters had to cope. In 1931 the legislature had enacted
the Hydroelectric Commission Act for the primary purpose of protecting the
power resources of the state against exploitation by private power companies.
One of the sections of this act authorized the state to take over any private
power dam at any time during the license period by giving a two year notice.
The compensation to be paid by the state was to represent fair value at the
time of purchase.

In the 1945 legislative session, the Idaho Power Company, a Maine cor-
poration, pressed for the modification of these provisions. As an incentive
to the lawmakers the company expressed a desire to construct 2 power project
on the Snake River at Ox Bow, Oregon, which project would produce one
hundred and forty thousand kilowatts at a construction cost of twenty-eight
million dollars to the company. It pointed out, however, that the above pro-
visions made it financially impractical for it to invest in a project that might
be summarily purchased by the state at a price which might be far below its
actual worth.?®* The legislators were persuaded by this argument and en-
acted amendments to the law which required the hydroelectric commission to
set forth the maximum rate of return and amortization in licenses and pre-
vented the state from taking over the project for purposes other than con-
demnation, before the expiration of the original license period. If at the
end of the first license period the state did not wish to purchase, the com-
mission could extend the original license for five year periods.'*®

The bill was vetoed by the governor on the grounds that it constituted a
“power grab.”” His veto was overridden by substantial majorities in both
houses of the legislature. It was at this point that the obligatory referendum
was put into operation by the Oregon State Grange and the Farmers’ Union.

Those who defended the bill deplored the fact that there had been no
major power development by private capital in the seventeen-year period of
the law’s operation. This project, according ‘to the advocates of change,
would give eastern Oregon much-needed electric power, would encourage the
use of private capital in power projects, and would add millions of dollars

1910 ficial Voters’ Pamphlet, 1948, p. 18.
1057hid., p. 17, for full text of measure.
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in property to the tax rolls of the state. Without the removal of the restric-
tions it was held unreasonable to assume that any company would or could
finance such a project under an indefinite franchise.’%®

The opponents of the measure stressed the fact that it was passed as the
result of pressure exerted by the lobby of a foreign corporation. Their main
objections to the construction of the Ox Bow Dam, outside of its constituting
an alleged “power grab,” was that it would preclude the construction of the
one million killowatt Hell's Canyon Dam anticipated by the Federal Govern-
ment. This latter dam, which would be a multi-purpose instead of a single-
purpose project, would completely flood out Ox Bow if constructed, and
for this reason it was feared that the Idaho Power Company would attempt
to delay or prevent its construction.?®

The fear that a new era of private power exploitation of the state’s
natural resources might be brought into operation by this act caused the
voters to reject it. Only Baker County, in which the Ox Bow project would
have been constructed, gave the proposal a favorable vote.1*

The contingency attached to the sales tax in 1947, which provided that
income tax exemptions would be lowered if the sales tax was not accepted,
was overwhelmingly repudiated by the vote cast in favor of an initiative
measure increasing income tax exemptions. There may not have been any
“heinous plotting” on the part of the legislature when it submitted the sales
tax, but the voters at this election clearly expressed their disapproval of such
contingent proposals by giving the initiated bill four hundred and five thou-
sand affirmative votes out of four hundred and sixty-eight thousand votes
cast on the measure. Thus the income tax increase, which had gone into
effect automatically when the voters rejected the sales tax in 1947, was wiped
out one year later.

Another fish bill appeared on the ballot at this election. It was not a
case, this time, of the sportsmen fighting the commercial fishermen. Rather
it was the overt expression of an antagonism of long standing between the
commercial fishermen themselves. This bill, which was introduced by those
who fished with gill nets, made it unlawful for any person to construct or to
maintain fixed fishing appliances, such as pound nets, fish traps, fishwheels,
set nets, drag seines, whip seines, or any other fixed appliance, for use in

1067bid., pp. 19-20. See also Oregon Voter, September 4, 1948, pp. 3-10.

107/bid,, pp. 21-22. An interesting observation made by the opponents of the
measure was that the Idaho Power Company had maintained 2 six hundred kilowatt dam
at Ox Box for thirty vears, and that it was not until the Federal Government had de-
clared its intention to build the Hell’s Canyon Dam that the company decided to expand
Ox Bow.

108Sixty-two thousand dollars was spent in favor of this measure and sixty-three
hundred against it. Biennial Report of the Secretary of State, 1946-1948, p. 2.
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catching salmon in the Columbia River or in any of its tributaries. The bill
was an excellent example of an interest with seventy per cent of the salmon
industry under its control attempting to create an absolute monopoly by out-
lawing its only serious commercial competition.?®® Far from being a con-
servation measure, the bill was designed to give the gill netters a free hand
in taking all of the salmon to be caught in the waters affected. The feud
between the two interests was at least fifty years old and had resulted in an
extremely deplorable situation in the general election of 1908 when the
voters approved two bills, one which prohibited gill-net fishing, the other
which prohibited fishing with fixed appliances on the Columbia.’*® Twenty-
four thousand dollars was spent by the proponents of the 1948 measure and
twenty-two thousand dollars by the opponents.’* By a majority of almost
one hundred thousand votes, the electorate sanctioned the creation of the gill-
net monopoly.*!?

Another extremely controversial measure presented to the voters was
an initiative measure that was designed to abolish the Knox Law and to
substitute in its place a measure authorizing the sale of hard liquor by-the-
glass. The measure would have permitted the Oregon Liquor Control Com-
mission to issue permits to licensed hotels, restaurants, clubs, and common
carriers of passengers for hire, authorizing them to mix, serve, and sell
alcoholic liquor with or without food. One of the official sponsors of the bill
was the Oregon State Federation of Labor. However, at least one editor
made the accusation that the real sponsors were groups of hotel owners and
restaurant operators who anticipated increased profits in the passage of the
-measure.’® The influential Portland Oregonian reversed previous stands by
going on record in favor of this measure on the grounds that it constituted a
more reasonable method of serving liquor than existed in Oregon at the time,
The great emphasis which the advocates had been placing on the fact that
liquor by-the-glass was actually more temperate than was liquor by-the-bottle
was having its effect.™ :

109See Oregon Voter, September 18, 1948, pp. 10-13.

110For a complete discussion see Culbertson, op. cit., p. 68. The acceptance of both
measures resulted in a blanket restriction against all commercial fishing.

M1Bienntal Report of the Secretary of State, 1946-1948, p. 43.

112The measure was questioned as to its constitutionality in the Circuit Court of
Marion County. The court found technical flaws in the initiated legislation which was
found to be in violation of the constitutional provision restricting legislation to one sub-
ject. The judge held fish traps and fish seines to be two different subjects. This de-
cision was appealed to the Supreme Court, but had not yet been decided at the time of
this writing. See Portland Oregonian, October 18, 1949, p. 1, col. 3; October 20, 1949,
p. 16, col. 1.

113Qregon Voter, August 7, 1948, pp. 3-4.

114See Official Voters’ Pamphlet, 1948, p. 32.
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Although thirty-two thousand dollars was spent in support of this bill,
as contrasted to five thousand dollars expended against its passage, the
measure was defeated by sixty-three thousand votes. The various religious
denominations, under the direction of the Oregon Church Council, entered
the political scene with a great deal of vigor on this issue and were undoubt-
edly responsible, in large part, for the measure’s defeat. The fact that mem-
bers of the various congregations might favor the bill did not deter some
churches from utilizing church time and personnel in the furtherance of the
anti-liquor campaign.!*®

The Townsendites, having been defeated in their attempts to tie their
pension plan to a transactions tax in previous elections, initiated a bill which
was to cause a great deal of difficulty following the election. The measure
which they initiated declared it to be the public policy of Oregon to create a
minimum old age pension of fifty dollars per month for all men over sixty-
five years of age and for all women over sixty. The legislature was directed
to create an Old Age Pension Commission to administer the program and to
provide a continuing appropriation to support the plan. The measure in-
cluded additional sections which sought to make the plan effective notwith-
standing any previously assumed or declared constitutional restrictions or
inhibition, to have an emergency declared, and to compel the courts to rule
that the measure was constitutional 116

Most of the Oregon press completely failed to analyze this measure
carefully. One editor charged that the bill was a bold attempt by its sponsors
to take advantage of the constitutional provision which permits the jurisdic-
tion of state courts to be defined by law. It was also pointed out that the
fact that the funds were awarded regardless of need would preclude Federal
aid if the bill were passed, and that it purported to forbid the legislature,
admittedly a legislative body coordinate with the people, from making any
substantial changes,*?

The measure, which was worded in very attractive phraseology, was
accepted by a very substantial majority, every county in the state giving it a
favorable vote,

What the press failed to tell the voters prior to the election, they now
divulged in voluminous articles. The Portland Oregonian began its first real
analysis of the measure two days after the election. A front-page story
began with the statement that, “Oregon awoke the morning after the general
election with a potential $9,000,000-a-month pension bill facing it and no idea

1150ne sermon and several letters and leaflets of a highly propagandistic nature
were provided through the auspices of the religious group to which the writer belonged.

116For full text see Official Voters’ Pamphlet, 1948, pp. 25-26.

1170regon Voter, August 14, 1948, pp, 3-4; October 16, 1948, p. 3.
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of where the money would come from.”*® The measure, which might cost
over two hundred million dollars each biennium, looked like a specter, indeed,
to a state with a total of seventy million dollars available for all state functions
during the next biennium. To provide more headaches, the Federal Social
Security Board lost no time in informing the state that this plan failed to
meet its requirements and might therefore preclude the continuance of Fed-
eral aid.**® The next day, a news story indicated that investment houses
would refuse to take any Oregon bonds in view of the dire financial straits
into which the pension plan had put the state.’® Bids on two million dol-
lars in veterans’ bonds were quickly withdrawn,

Mr. Joe E. Dunne, one of the measure’s sponsors, was appalled at the
confusion which the measure had created. He indicated that because popular
interpretation was far from what the sponsors had actually intended, they
would ask the state legislature to revise and amend the law. According to
Mr. Dunne, the real intention had been to raise the average pension payments
to fifty dollars from the forty-seven dollar average which prevailed at the
time. He also stressed that although the bill made no reference to need as a
qualification, this had been the intention of the framers 12!

The bill which had been ignored by the newspapers of the state was now
referred to as something vague and fantastic. The Portland Oregonian
attempted to rationalize its failure to analyze adequately the measure by
pointing to one brief article which it had published prior to the election.!??

State officials, hard-pressed for some solution to the problem, began to
express the opinion that the bill was wholly unconstitutional. One of the
reasons given for this conclusion was that the bill sought to compel the state
to dip into any of the various reserve state tax funds in order to finance the
plan. Leslie Scott, the state treasurer, averred that he would not give his
consent to the use of any of these funds for purposes other than those stipu-
lated in the laws creating them, The immediate problem was one of delaying
the operation of the measure, which became effective upon passage, until the
Supreme Court could pass on its constitutionality,123

118Portland Oregonian, November 4, 1948, p. 1, col. 1. This figure was based on
statistics showing 76,060 men over sixty-five years of age and 101,546 women over sixty
who would be entitled to assistance.

1197 bid,

120]bid., November 5, 1948, p. 1, col. 8. One investment banker remarked that, “If
this bill is constitutional, the state’s damned near insolvent. If there is one chance in
ten million that the thing will stick, there isn’t a chance to get a bid on QOregon bonds.”

121Portland Oregonian, November 6, 1948, p. 1, col. 1. Mr. Dunne’s suggestion that
the legislature amend the bill was a deviation from the section of the bill which sought
to preclude this possibility.

122[bid,, p. 10, col. 1.

1230regon Journal, November 7, 1948, p. 1, col. 8.
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Mr. Dunne agreed to join with the state board of control and the state
welfare commission in asking the attorney-general for an opinion as to
whether the act was workable. In addition to this it was suggested that a
mandamus action to compel the board of control to issue certificates of in-
debtedness to those qualified to receive pensions would be a rapid avenue to
a Supreme Court decision.®® On the eighth of November the attorney
general issued a memorandum opinion in which he referred to the plan as
“incomplete, inoperative and not self-executing.”'?® On the basis of this pre-
liminary statement, which was to be followed by a formal opinion, the board
of control decided not to issue any certificates of indebtedness. It was also
made known that if the formal opinion followed the nature of the preliminary
statement, the Federal Social Security Board had indicated that Federal
funds would not be withheld.1?¢

In his formal opinion, Attorney General George Neuner stressed the fact
that the act did not in itself constitute an appropriation of state funds. The
act did no more than state that the sums needed for the implementation of the
plan would be declared to be an appropriation. But nothing in the act actually
provided that “Said sums hereby are appropriated.” Neuner also concluded
that the sections of the act which purported to direct the legislature to perform
certain specific duties were advisory and not mandatory in character. Regard-
ing the section containing an emergency clause, Neuner ruled that such a
clause had absolutely no function in an initiative measure and must, therefore,
be nothing more than superflous.

Referring to the section which sought to give the act immunity from
judicial review, Neuner said, “This act . . . was evidently drafted on
the apparent theory that the initiative process has a greater sanctity in law
than legislation enacted by the legislative assembly. We venture to say that
no legal authority can be found to support that theory. The quoted section
contains provisions obviously intended to make this act not only paramount
to, and immune from, constitutional limitations and restrictions on the legis-
lative power, but also beyond the reach of the judicial branch of the govern-
ment to interpret or the legislative to change or repeal. Such provisions are
clearly beyond legislative power and are inoperative and void.”***

The general conclusion drawn was that the act, when stripped of all
superfluous and otherwise ineffective provisions, was no more than a resolu-
tion on the subject of public policy, leaving it to the legislature subsequently to
enact such policy into legislation if it should choose to do so.!*®

124Portland Oregonian, November 7, 1948, p. 1, col. 3.

125]bid., November 9, 1948, p. 1, col. 1.

128/bid, )
127George Neuner, Opinion, released for publication November 12, 1948, p. 5.
1287bid., p. 11. See also Portland Oregonian, November 14, 1948, p. 31, col. 2.
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The opinion was accepted with a great deal of relief by most people. The
state would be able to function. The old-age assistance program would con-
tinue on the basis of the system existing prior to the election until a decision
was handed down by the Supreme Court or until the plan was modified by
the legislature. What inferences the legislature could logically draw from
the election other than that the voters favored pemsions was still a puzzle.

When the legislative assembly convened in January, they indicated no
disposition to enact or submit to the people new and major forms of taxation.
The people, at the general election, had not only turned down new forms of
revenue, but had actually voted to decrease the revenue from the income tax
and had also refused to approve a six million dollar transfer to the general
fund of money taken from the income tax surplus fund. This measure, as
it appeared on the ballot, was poorly worded,’?® but an informed electorate
would have recognized that the transfer constituted a simple bookkeeping
procedure and was not designed to increase the total amount of taxes levied.

The legislature attempted to solve the pension problem by providing a
substitute bill. When the bill was introduced it was found to deviate in many
respects from the measure which had been voted at the polls. Mr. Dunne
objected to the deviations on the grounds that they constituted a defiance of
the expressed will of the people.’®® When the measure was finally reported
out of committee, it contained many of the features of the initiated bill.'**
It was subjected to amendment, and, when finally the issue was disposed of,
the legislature had enacted two statutes on the subject of pensions. These
included a requirement that children financially able to do so must support
their aged parents and a provision permitting the state to bring legal claim
against the estate of the beneficiary.

Mr. Dunne immediately promised that referendum petitions would be
circulated against the measures if they were not vetoed by the governor. The

129The State Tax Commission submitted the proposal according to Laws 1947,
Chapter 477. The legislature had previously attempted to transfer part of the income
tax surplus from the fund to offset the state property tax to the general fund. The
Supreme Court ruled that this was not legally possible since the people, when the income
tax was enacted, voted to restrict the use of the funds derived from the tax only for the
purpose of offsetting the state levy on property. The procedure attempted here by
the Tax Commission was to have the people vote a state property levy in excess of the
six per cent limitation. The income tax surplus could then legally be used to offset this
increase. In the absence of such approval, the money in the surplus fund would remain
idle. See Official Voters’ Pamphlet, 1948, p. 38.

130Corvallis Gazette- Times, March 9, 1949, p. 1, col. 7.

131A pensioner was permitted to possess an insurance policy not exceeding the value
of one thousand dollars, five hundred dollars in cash, an automobile worth one thousand
dollars or less, and a homestead worth a maximum of five thousand dollars. He would
also be entitled to medical, dental, surgical, and hospital services.
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[
governor did sign the bills, but the Townsendites failed to get the signatures,
within the ninety days allotted, that would have held the statutes in abeyance
until the next general election or until a special election was called by the
legislature.

Thus the voters approved six of the eleven proposals submitted at this
election. The ones approved included the amendments authorizing reforesta-
tion, the creation of a boys’ camp, and the extension of the suffrage in school
district elections to all voters meeting the general state qualifications for
voting. The three measures approved were the gill netters’ fish bill, the bill
to increase income tax exemptions, and the highly controversial Townsend-
sponsored proposal. Among the proposals rejected were the amendment
which would have modified the six per cent tax limitation, the bill restricting
the ability of the state to recapture private power projects on a two-year
notice, the liquor by-the-glass authorization, the veterans’ bonus bill, and the
authorization to transfer six million dollars from the income tax surplus fund
to the general fund.

The behavior of the electorate over this entire period will be analyzed in
the next chapter.



Iv
ELECTORAL BEHAVIOR: 1938-1948

A number of interesting questions regarding the behavior of the Oregon
legislative assembly and of the electorate, in its capacity as a legislative body,
present themselves at this point. Some of these have been discussed with
regard to Oregon’s earlier experiences with direct legislation, while others
have not been touched on. It will be of some interest to discover which
method of presenting issues to the voters—popular initiative, optional refer-
endum, or obligatory referendum-—has been put to the greatest use, and to
ascertain which of these methods has met with the greatest success from the
standpoint of adoptions. In addition there are some other inquiries which
may produce answers leading to a better understanding of the direct legisla-
tive” process. What types of issues have been presented, and with what
success? How well have the voters participated in the function of direct
legislation? Is there greater or less interest in direct legislative proposals as
compared with the interest expressed toward the selection of public officials?
Which type of proposal—constitutional amendment or statutory measure—
has attracted the greater number of voters at each election? Does the voter
evidence more or less interest, as measured by participation, toward initiated
proposals than he does toward those proposals referred by the legislature or
by the people? What type of issue has attracted the greatest amount of
participation? 'What type the least participation? Does the number of
issues appearing on a ballot, or the ballot position influence participation or
the outcome in terms of success or failure? What proportion of the issues
has been decided by a majority of the registered voters or of those voters
casting ballots at the various elections? What proportion by a minority?
What has been the effect of special elections? Have the people performed
as expert a job in the drafting of proposals as has the legislative assembly ?

These are the queries which this chapter will attempt to answer. The
validity of many of the answers can be established statistically. It should be
remembered, however, that some of the queries, such as the effect of the
long ballot on voter fatigue and the comparative caliber of the drafted pro-
posals are not susceptible to categorical answers. The evidence which is
available will inevitably lead to varying subjective conclusions and interpre-

:1 tations. One need but glance at some of the earlier studies of the initiative

and referendum in Oregon in order to establish the validity of this obser-

" vation.

The Use of Direct Legislation: The initial popularity which character-
ized the Oregon system of direct legislation was evidenced by the frequent
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use of the initiative and obligatory referendum during the first two decades
of the present century. The conviction of the average voter to the effect
that the initiative and referendum constitute the only sure means of guaran-
teeing popular sovereignty remains unchanged, but the use of the instruments
of that sovereignty’s protection has decreased rather significantly in recent
years. This is true in spite of the fact that there has been a slight risc in the
total number of issues presented to the people since 1944. (See Figure 1.)
There seems to be little reason for assuming that this rise indicates a return,
in the near future, to the attitude which encouraged the people to present the
tremendous number of proposals appearing on the ballots at the elections
which took place following the adoption of direct legislation. As a matter of
fact, it appears that this recent upward trend has been caused entirely by the
economic, social, and political readjustments which must follow any major
war. This was certainly one of the chief factors which contributed to the
rise that took place following the first World War, and a glance at the nature
of the proposals submitted in this postwar period leads to the conclusion
that a great many of them would not have materialized under normal con-
ditions.

As Figure 1 illustrates, the average number of submissions between 1902
and 1920 is much greater than the average number submitted from 1922 to
1948. The initial desire to experiment with the newly created political insti-
tutions seems to have been satisfied for the most part. Some of the early,
and sometimes reckless fervor with which the instruments of popular govern-
ment were put into motion at the slightest provocation, has been replaced by
a relatively restrained and cautious use of the initiative and referendum.

Thus we find that both the constitutional and statutory initiative have
been used to a far lesser extent in recent years than they were during the
early period of direct legislation. (See Figure 2.) Following the advent of
the initiative, the people used the process for the purpose of putting into the
constitution and upon the statute books all of those reforms which a recalci-
trant legislature had failed to institute. Not satisfied with this, the voters
also enacted various statutory and constitutional safeguards designed to pre-
serve the people’s power. In addition, the number of proposals appearing at
cach early election was augmented by the fact that many extremely radical
proposals were presented again and again, only to be met with a negative vote
of the electorate.

The situation is somewhat altered today. Whereas the initiative once
constituted the most popular instrument of direct legislation, today the refer-
endum plays the dominant role. (See Figure 3.) This does not mean to
imply that the people have switched from the use of the initiative to that of
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the obligatory referendum. The increased use of the referendum, as indi-
cated in Figure 3, has resulted from the fact that the legislative assembly
has been taking an ever-increasing interest in the use of the optional referen-
dum. One may conclude from this that the voters, having given legal status
to most of the reforms which they sought, now use the initiative only in ex-
ceptional cases. On the other hand, it seems not unreasonable to assume that
the legislature, initially reluctant to use the optional referendum, now finds
this to be an extrentely convenient means through which it can relieve itself
of the frequently unpleasant task of resolving highly controversial legislative
matters. How much less frustrating and devoid of unpleasant political con-
sequences it is to let the voters make a vital decision. Indeed, those who are
inclined toward the conviction that the initiative and referendum have de-
stroyed the responsibility of the legislative assembly point a knowing finger
at the significant rise in the number of proposals submitted to the voters by
the legislature.

The period under consideration in this study emphasizes the change
which has taken place in the use of the initiative and the referendum. Of the
sixty-one proposals submitted to the voters, twenty, or less than one-third,
arose through the use of the initiative, ten of them constituted obligatory
referenda, and thirty-one constituted the total number of statutes and con-
stitutional amendments referred by the legislative assembly. (See Figure 4.)

Of the ten measures subjected to the obligatory referendum, four were
accepted and six were rejected by the voters. Although this constitutes a
refusal to accept sixty per cent of the legislative measures referred by com-
pulsion, it should be noted that a very minute proportion of the total number
of bills passed by the legislature has been subjected to the operation of the
obligatory referendum. For this reason, it has been suggested that the people
have found very little dissatisfaction with the statutes enacted by the legis-
lature.* A survey of the measures referred by popular petition over the ten-
year period under consideration would seem to indicate that it is not so much
a question of popular satisfaction with most of the legislation passed as it is a
matter of using the obligatory referendum as an instrument of last resort.
The electorate will evidently tolerate legislation which is mildly antagonizing,
utilizing the initiative process whenever it seeks to add to, detract from, or
modify portions of the constitution or statute books. It is usually when the
legislature wants a particularly obnoxious statute, such as the sales tax or
cigarette tax, or when it attempts to curtail the people’s power, as was the
case in the attempted modification of the hydroelectric bill, that the obligatory
referendum is invoked. Ordinarily its use involves a situation in which the

1Culbertson, op. cit., p. 460.
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legislature has persisted in enacting a particular statute in the light of the
unmitigated opposition of the electorate. It is also probable that the submis-
sion by the legislature of many amendments containing provisions more
properly to be found in the statute books has obviated the need for the more
frequent use of the-obligatory referendum.

Ten statutes and twenty-one amendments were included in the thirty-
one proposals referred by the legislature. The statutory measures were not
received with much more enthusiasm by the voters than were those referred
by the obligatory referendum. Five of them, or fifty per cent, were accepted,¥’
and five of them were defeated. However, a more favorable reception was
given to the constitutional amendments submitted, the voters accepting twelve,
or fifty-seven per cent, and rejecting nine.

The twenty initiated proposals included six constitutional amendments
and fourteen statutory measures. Only one of the six amiendments was ac-
cepted for an average of seventeen per cent. This percentage, which is
significantly below the adoption percentage of constitutional amendments re-
ferred by the legislature, would seem to indicate a cautiousness on the part
of the electorate toward initiated amendments. In this regard it should be ~
pointed out that the legislature has been more careful in limiting its proposed
constitutional amendments to fundamental constitutional questions. On the
other hand, the people have not hesitated to make issues such as lotteries, pension
plans, and veterans’ bonuses the subjects of proposed amendments. Whether
for reasons of cautiousness or because the issues initiated by the people have
been more controversial than the amendments submitted by the legislature, it
must be conceded that the constitutional amendments referred by this latter
body have found more popularity with the electorate in terms of adoption.
One further interesting observation is that the percentage of legislative pro-
posals adopted would be much higher if the electorate had, upon first sub-
mission, accepted those constitutional amendments which the legislative as-
sembly submitted two and three times before they were passed.

Of the fourteen statutes popularly initiated, eight, or fifty-seven per
cent, were accepted by the voters. This is seven per cent higher than the
number of legislative statutes, submitted under the optional referendum,
which were adopted. Again, it would seem that the electorate is inclined to
treat statutory proposals with equal consideration regardless of source. One
explanation for this difference in attitude between statutes and constitutional
amendments lies in the fact that, unlike the amendments submitted by the
legislature, the statutes presented are frequently as controversial as those sub-
mitted by the people. Indeed, it may be concluded that the legislature is
most inclined to let the people cast the deciding vote with regard to legislation
which éreates a great deal of public discussion.
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Table 1. ApoprioN oF DirecT LEGISLATIVE ProrosaLs, 1938-1048

Initiative Obligatory Referendum Optional Referendum Total proposals
Sub- Sub- Sub- Sub-
Proposed mitted Adopted mitted Adopted mitted Adopted mitted Adopted
Per cent Per cent Per cent Per cent
Amendments ......... 6 1 17 0 0 0 21 12 57 27 13 87
Measures ............... 14 8 57 10 4 40 10 5 50 34 17 50
Total e 20 9 ‘ 43 10 4 40 31 17 S5 61 30 49
Table 2. Direcr LecisLaTive ProposaLs ACCEPTED AND REJECTED, 1938-1948
Constitutional amendments submitted Measures submitted
By Obligatory By Optional
By Initiative By Referendum By Initiative Referendum Referendum
Date Adopted | Rejected | Adopted |Rejected | Adopted | Rejected | Adopted |Rejected | Adopted |Rejected
November 1938 .o 0 1 1 2 3 2 2 0 1 0
November 1940 ... 0 1 0 4 0 2 0 2 0 0
November 1942 ... 0 0 3 1 1 0 0 2 0 0
November 1944 .o 0 2 4 0 0 0 1 0 1 1
June 1945 0 0 0 0 0 0 0 0 1 1
November 1946 ....ocoooooverennnn. 0 0 3 1 1 1 1 0 1 1
October 1947 ... 0 0 0 0 0 0 0 1 0 1
November 1948 ... rereaeressesaones 1 1 1 1 3 1 0 1 1 1
Totals 1 5 12 9 8 6 4 6 5 5
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A survey of the total number of proposals considered during this period
indicates that the voters have been inclined to accept a greater percentage of
legislative submissions than those which have been initiated or referred by
the people.* It is also evident that whether referred by the legislature or by
the people, referendum proposals have had greater success than have those
presented through the initiative process. In addition, it should be noted that
a greater percentage of constitutional amendments have been accepted as
compared to statutes, (See Table 1.) One point of interest and significance,
however, is to be detected in the fact that the percentage of initiative adop-
tions over the period under consideration has increased considerably while
the percentage of referred measures adopted has remained relatively stable.?

The Types of Issues Submitted: The sixty-one proposals discussed in
the preceding chapter can be classified under three major headings: (1) those
proposals pertaining to the structure of government; (2) financial proposals ;
(3) public policy proposals.*

(1) Two-thirds of the nine proposals having to do with the structure of
government were accepted by the voters. These included the authorization of
county-manager government, the modified line of succession to the governor,
the creation of rural school districts and boards, the removal of property
qualifications for voters in school district elections, the amendment permit-
ting bills to be read by title only, and the amendment extending the time in
which the governor can consider bills passed by both houses of the legislature.
The proposals rejected were the attempted removal of the time limit on the
terms of the secretary of state and state treasurer, the attempt to increase the
number of senators from thirty to thirty-one, and the move to abolish the
presidential primary.

2Professor Pollock’s study of direct legislation in Michigan indicates a like reaction
on the part of the voters in this state. In this regard, he calls the reader’s attention to
the fact that “ . . . the people have been more inclined to reject proposals popularly
initiated or referred than proposals emanating from the legislature.” He goes on to con-
clude that this phenomenon “ . . .is not surprising, for it is to be expected that the
legislature will be more cautious about proposals than will interested groups of the
electorate and that it necessarily submits more proposals of routine importance in order
to keep the Constitution more or less up to date” Op. cit., pp. 19-20.

For a general analysis of this subject, see . F. Gosnell and M. J. Smith, “Popular
Law Making in the United States,” New York State Constitutional Convention Com-
mittee (Albany, New York: J. B. Lyon Company, 1938).

3Culbertson, loc. cit., indicates that fifty per cent of the proposals referred from
1902 to 1938 met with the approval of the voters, while only thirty-six per cent of the
initiated proposals were approved over the same period. From 1938 to 1948, fifty-one
per cent of the referred proposals were accepted as contrasted to the adoption of forty-
five per cent of the initiated proposals.

4For a complete summary of the types of proposals submitted at each election, see
Table 2,
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The electorate indicated the greatest interest in the amendment extending
the bill consideration time limit, the amendment changing the line of succes-
sion to the governor, and the establishment of rural school districts and
boards. The county-manager amendment and the proposal permitting bills
to be read by title attracted only a small number of voters.

(2) Twenty-seven of the proposals were of a financial character. It
should be noted, however, that most of these issues constituted repetitions of
issues presented more than once. Thus the legislators’ compensation amend-
ment was presented three times before it was passed by the voters, while a
state pension plan was defeated on each of the three occasions when it was
tied to a transactions or gross income tax.

During this ten year period the cigarette tax appeared on the ballot on
three separate occasions, being defeated every time, and the sales tax was
defeated twice over the same period. Two attempts to modify the six per
cent limitation on tax increases also failed, while the attempt to guarantee
state financial assistance to local school districts was accepted upon the third
presentation. Two property levies to cover the cost of state building pro-
grams were also placed on the ballot. One of these, authorizing the con-
struction of educational and medical buildings, was accepted ; and the other,
providing for the construction of state armories, was defeated. Three more
property levies designed to cover the cost of aid to veterans were presented to
the electorate. Two of these, providing for educational and home and farm
loan assistance, were approved, but the voters turned down the attempt to
appropriate an outright bonus to the returned veterans.

The other financial proposals approved included the repeal of the rural
credits fund, the specifying of the exclusive use of revenues derived from
the gasoline and motor vehicle taxes, the measure authorizing a levy for pur-
poses of reforestation, the creation of a home for delinquent boys, and the
measure increasing the income tax exemptions. The last measure rejected
was the authorization which would have permitted a six million dollar trans-
fer from the income tax surplus fund to the general fund.

The measure attracting the most attention was the old age pension bill
presented in 1944. Least attention was paid to the amendment seeking to
modify the six per cent limitation which was presented in 1938. Needless
to say, the number of people participating on proposals at special elections
was extremely high, but the number of registered voters who went to the polls
at the special elections of 1945 and 1947 was not very significant.®

It is extremely interesting to note that the electorate turned down every

single revenue measure that would have levied a direct tax on consumption or

5See Appendix A, infra.
8/bid.




ELECTORAL BEHAVIOR 1938-1948 85

on income. As a matter of fact, they actually raised the income tax exemp-
tion in the general election of 1948. During this same period, however, six
of nine levies on real property were accepted. The number actually rejected
should be reduced to two, since the school support proposal was eventually
accepted. .

Statistics of this character have led many people to the conclusion that
the non-property owners will enact almost any additional tax on property
while, at the same time, refusing to sanction any revenue measure which
would affect them as a group. The evidence available would seem to lend
validity to this conclusion, but there is an additional factor which is fre-
quently overlooked. This is that most of the active opposition to taxes on
consumption comes from organized groups who are property owners—the
farmers. It would seem reasonable to assume that many property owners
are convinced that a tax on retail sales, gross transactions, or cigarettes would
affect them more adversely than does the tax on property. In any case, one
must not conclude, as have some students of the Oregon system, that the
people vote “no” automatically on all revenue measures. They have indi-
cated a genuine unwillingness to enact taxes on. consumption, but they have
been rather liberal in providing other types of levies for worthwhile purposes.

(3) Thirteen of the twenty-five public: policy measures presented to the
electorate were accepted and twelve were rejected. Here, too, there were
several cases of repetition. The proposal to remove the double liability pro-
vision pertaining to stockholders in certain state banking corporations was
submitted three times before it was finally accepted. Proposals having to do
with state regulation of alcoholic beverages appeared on five separate occa-
sions. Twice the voters refused to liberalize the liquor laws, twice they
refused to tighten them, and once, in the case of the Burke Bill, they voted
the more stringent state regulations and supervision of the sale of fortified
wines.

Four separate measures on the subject of gambling were also submitted
during this period. The voters maintained a consistent policy in this area by
voting twice against the liberalization of the gambling regulations and twice
in favor of measures designed to increase these restrictions. Two pension
measures, both of them directory in character, were accepted by the people.
One was the resolution directing the legislature to petition the United States
Congress for a constitutional convention to consider the adoption of the
Townsend Recovery Plan, and the other was the notorious pension plan of
1948, which was judged directory in character only after the attorney general
had rendered a formal opinion to that effect.

Of the three measures designed to restrict commercial fishing in various
Oregon streams and bays, the voters accepted two and rejected one. The
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measure to give the legislative assembly the power to define the conditions
under which the voting privilege would be forfeited was presented twice
before the voters accepted it. «

The other measures presented included the pre-marital examination for
women, the regulation of picketing and boycotting by labor groups, the crea-
tion of a board to study the problem of water pollution, the amendment per-
mitting Chinese persons to own real estate and mining claims—all of which
were accepted—and the hydroelectric bill modification proposal and the repeal
of the state milk law, both of which were rejected.

The measure attracting the greatest amount of attention in this group
was the 1948 proposal which would have authorized the sale of liquor by-the-
drink. It was followed closely by the picketing and boycotting measure,
which attracted over ninety per cent of the voters who participated at the
election. The proposal providing for legislative regulation of the voting
privilege forfeiture and the amendment abolishing the double liability of
state banking corporations stockholders attracted the least attention,

The one obvious conclusion which can be drawn from an analysis of the
electorate’s behavior regarding public policy measures is that the people of
Oregon remain quite conservative toward measures pertaining to the public
welfare. Many newcomers to the state indicate marked surprise at the politi-
cal, economic, and sociological conservatism of a people that, forty-eight years
ago, put into motion some extremely radical governmental reforms. It is
quite true that prohibitionists continue to exert a marked influence in the
state. The many religious sects, and especially the Puritans, continue to
share an important position in the determination of public policy. As was
pointed out in the preceding chapter, the liquor by-the-drink measure was
defeated in large part because of the organized opposition of the church
groups.

But Oregon does not present a true dichotomy. It must be remembered

that the initiative and referendum were instituted only after the people had
been unsuccessful in their attempts to make the legislative assembly more re-
sponsive to their desires. Direct legislation came into existence when an
- electorate, deeply schooled in the Protestant theory of church government by
common consent, became convinced that the initiative and referendum pre-
sented the only feasible means through which the people could exercise their
sovereign authority in the determination of cjvil governmental policy.
Whether or not this reasoning was valid will be discussed in the concluding
chapter of this study. It is here important to recognize that the voters did
not consider the initiative and referendum to be radical innovations or an
witation to mobocracy. In this regard, it is extremely significant to note
that many of the truly radical proposals, such as cabinet government, uni-
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’;‘able 3. PopULAR PARTICIPATION ON DirecT LrGisLATIVE ProrosaLs, 1938-1948

Constitutional amendments Measures
Proposed by Obligatory Proposed by Optional
Proposed by Legislature Proposed by Initiative Proposed by Initiative Referendum Referendum
Average Average Average Average Average
participation participation participation participation participation
By By those By By those By By those By By those By By those
regis- voting regis- voting regis- voting regis- voting regis- voting
tered at tered at tered at tered at tered at

Date Number | voters | election | Number | voters | election | Number| voters | election | Number | voters | election | Number |- voters | election

Per cent | Per cent Per cent | Per cent Per cent | Per cent Per cent | Per cent Per cent | Per cent
November 1938 ... 3 56.7 81.6 1 57.8 834 5 60.0 86.8 2 59.0 85.2 1 61.5 89.0
November 1940 ... 4 57.7 72.3 1 67.0 83.3 2 66.5 83.5 2 62.8 78.5 0 |
November 1942 _. 4 39.4 732 0 | .. | . 1 429 79.3 2 493 818 0 | . e
November 1944 ... 4 57.5 70.5 2 63.6 77.8 0 | et 1 67.9 83.3 2 61.5 75.3
June 1945 .. 0 R B, 0 | e 0 | b 0 | ] e 2 228 98.3
November 1946 ... 4 47.2 79.7 0 | e 1 2 54.0 91.0 1 50.1 844 2 49.4 83.1
October 1947 ... 0 | | . L O 0 | e 1 442 97.8 1 44.7 98.9
November 1948 ... 2 60.4 78.6 2 65.7 85.6 4 68.3 889 1 59.8 779 2 61.0 79.4
Totals ..cooovvvenenen 21 | ] e 6 | e 4 | 1 . 10 | . b 10 | coere | e
AVErages ..o 527 76.0 63.9 82.3 61.2 86.6 57.0 834 50.0 86.0
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cameralism, the U’Ren Constitution, and the single tax, presented shortly
after the advent of direct legislation, were defeated by decisive majorities.

It is, of course, true that many unwise proposals have been submitted to
the electorate over the years. A few of these have even been accepted, but
an avalanche of radicalism has never occurred in Oregon. The dire conse-
quences predicted by the opponents of direct legislation have not yet materi-
alized. What the future will bring is at least debatable. Doubtless, the tre-
mendous influx of industrial workers during and since the war will have its
consequences. It is yet too early to judge what these consequences have been
or will be. For the present, at least, the voters of Oregon will continue to
express a relatively conservative attitude, not only in their choice of public
officials, but in their activities in the area of direct legislation.

Popular Participation—DM easures and Public Officers: Voter participa-
tion on direct legislative proposals over the ten-year period under considera-
tion was generally lower than the vote for the offices of governor or President
of the United States. The over-all average participation on all initiative and
referendum measures was 81.8. per cent as compared with 82 per cent
in the case of the candidates for the offices of state or national executive.
It should be noted that the direct legislation average is raised considerably by -
the inclusion of the two special elections which took place during this period.
If these two elections, in which over ninety-eight per cent of the voters going
to the polls voted, are excluded, the average number of votes cast for the
public officers named is almost two per cent higher than the average number
cast for initiated and referred measures. This participation figure is still
much higher than that which is found in California, where, in some instances,
a difference of almost thirty per cent has been indicated.?

Constitutional Amendments Submitted by Initiative or Legislative Refer-
ence: In spite of the fact that the voters have accepted a greater percentage
of the amendments submitted by the legislature than of those submitted by
popular initiative, there has been a greater amount of participation on amend-
ments submitted through the latter process. A reference to Table 3 and
Figure § indicates that at no election in which both types of amendments
were presented did the voters participate more heavily on legislative proposals
than they did on those submitted by the people. For the entire period, the
legislative proposals received a participation average of 76 per cent of all of
those voters casting ballots at the elections as compared to the figure of 82.3

"Key and Crouch, op. cit., p. 533. This comparison should be further explained by
pointing out that in California the vote for public officers is usually much higher than
it is in Oregon.
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per cent for the initiated constitutional améndments. The discrepancy is
greater if the number of registered voters participating is used as a means
of comparison, the legislatively proposed changes in the organic law receiving
52.7 per cent and the initiated proposals receiving 63.9 per cent. It is pos-
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sible to attack this conclusion on the grounds that the legislative figure is
based on a greater sampling. Again, a glance at Table 3 would seem to
indicate that the exclusion of those constitutional amendments referred by the
legislature at elections in which no initiated amendments appeared would not
change the figures significantly. It should be noted also that at only one
election in which both types of constitutional amendments were submitted did
a legislative proposal receive a higher participation percentage than any of
the initiated amendments.®

Statutory Measures Submitted by Initiative, Obligatory Referendum,
Optional Referendwm: The situation regarding popular participation on
statutory measures differs somewhat from participation on constitutional
amendments. A study of Table 3 indicates that the proposals referred by
the legislature have kept pace with those presented through initiative petitions.
In the case of the 1938 general election the legislative average is actually
higher, although it should be noted that only one legislative measure was sub-
mitted as compared with five initiative proposals. Even this one measure did
not receive the single greatest number of votes, the issue of regulating picket-
ing and boycotting having attracted one per cent more of the voters who
went to the polls.

Another important factor bringing up the over-all participation percent-
age of the optional referendum is the inclusion of three measures appearing
at special elections. The exclusion of these measures, all of which received a
total vote of more than ninety-eight per cent of the people voting at the
elections would change the relationship considerably. This altered situation
is made clear by referring to Figure 6. The special elections having been
omitted from the diagram, it is evident that there has been a consistently
greater popular response to measures submitted through the initiative than
through the legislative optional referendum.

Table 3 and Figure 6 also supply sufficient evidence for the conclu-
sion that participation on obligatory referenda is more nearly equal to the
participation on statutory measures optionally referred by the legislative
assembly. Wherever a logical comparison is possible, it is found that the
participation percentages are not very far apart. As in the case of the
optional referendum, the special election figure would have to be deleted from
the obligatory referendum column before a valid over-all participation com-

8See Appendix A, infra. One possible explanation for the greater interest ex-
pressed toward initiated constitutional amendments may be derived from the fact that
these amendments have usually been of more than just a routine character. An amend-
ment legalizing gambling or instituting a gross income tax for the maintenance fund
would naturally attract more voters than one dealing with the subject of county-man-
ager government or state reforestation,
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Table 4. CoMPARISON OF PoPULAR Partictration on AMENDMENTS, STATUTORY MEASURES, anD ToraL ProrosaLs, 1938-1948

Constitutional amendments Measures All proposals
Participation Participation L Participation
By those By By those By By those By
Items voting at registered Items voting at registered Items voting at registered
Date submitted clection voters submitted election voters submitted clection voters
Per cent Per cent Per cent Per cent Per cent Per cent
November 1938 . 4 82.0 55.6 8 86.7 59.3 12 85.1 58.8
2 November 1940 ... 5 74.5 59.7 4 81.0 64.6 9 774 62.0
November 1942 ... 4 732 39.4 3 80.9 43.8 7 76.4 41.3
November 1944 ... 6 73.0 59.5 3 78.0 63.6 9 74.6 61.0
June 1945 |} T T 2 98.3 22.8 2 93.3 22.8
November 1946 ... 4 79.7 47.2 5 86.5 514 9 83.5 49.5
October 1947 ...} .. | . | = 2 98.5 4.5 2 08.5 445
November 1948 ... 4 82.1 63.0 7 84.5 65.0 11 83.7 64.0
Totals oo, 27 77.0 553 34 85.6 559 61 82.3 55.3
Totals with spe-
cial clections
omitted ... 27 77.0 55.3 30 84.2 598 57 81.8 579
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parison could be made between it and the popular initiative. Again the dia-
gram presented in Figure 6 offers a more accurate means of comparing the
popularity of the various types of direct legislative proposals.

One more comment should, perhaps, be made regarding Table 3. In
comparing the amount of participation from the standpoint of the number of
registered electors voting on the proposals, the special elections should be
deleted from the optional and obligatory referendum columns. More voters
naturally go to the polls during regular general elections, and not because
they are particularly attracted by the initiative and referendum proposals in-
cluded on the ballot. The difference in the percentage of the registered
voters participating in direct legislation in presidential election years as con-
trasted to the years in which only state officers are elected, supplies the reason
for this assertion. The exclusion of the special elections will bring the
over-all figures into 2 more accurate relationship to each other. :

Amendments and Statutory Measures: One of the most interesting
observations to be drawn from the analysis of the electorate’s behavior arises
out of a comparison of the participation on statutory measures and constitu-
tional amendments. (See Table 4 and Figure 7.) One would be in-
clined to assume that the voters, recognizing the state constitution as the
instrument containing the fundamental law, would express a greater interest
toward constitutional amendments than they would toward statutes. Such
has not been the case in Oregon. In no election betwen 1938 and 1948 was
there a greater average participation on constitutional amendments than on
statutes. Only in the regular general election of 1948 did the amount of
voter participation on proposed changes in the organic law come within rea-
sonable distance of the participation on statutes. With the inclusion of the two
special elections, the difference in interest is expressed in the difference be-
tween 77 per cent participation on amendments and 85.6 per cent participation
on statutes. Omission of the special elections reduces the percentage partici-
pation on measures to 84.2, although it should be noted that this omission also
has the effect of raising the percentage of registered voters participating in the
legislative process. (See Table 4.)

In no specific election did any one constitutional amendment attract more
voters than all of the statutes submitted at the same time.® This situation
may be cited in support of the thesis that the voters have actually failed to
distinguish between the importance of the fundamental law as compared to
statutory measures. This explanation appears to be too superficial, however.
Professors Key and Crouch, in their study of the California system of direct

9See Appendix A, nfra.
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legislation, have suggested one possible reason for this difference in intcrest.
They have pointed out that the function of the initiative is exactly opposite
from that of the referendum in the sense that the initiative process is usually
put into motion by groups unable to achieve particular ends through the legis-
lature.’® The measures sponsored by these groups are usually controversial,
and, as a consequence, attract the attention of many voters. Since most of
them are presented as statutorv measures, and since most amendments are
referred by the legislature, more organized publicity will be given to the
statutes than is given to the amendments. The legislature does not conduct
extensive propaganda campaigns in conjunction with the proposals it refers
whereas the sponsors of initiative measures do. This situation, coupled with
the fact that most legislatively referred proposals are of a routine interest,
would seem to account for the difference in voter interest. It is also interest-

—

ing that whenever a constitutional amendment of more than casual conse- -
quence is submitted by the legislature, or by initiative process, the amount of

participation goes up significantly.!

The difference in the interest evidenced toward constitutional amend-
ments and statutory measures offers a key to the type of proposals which
have attracted the greatest and the least voter participation. Pension, gamb-
ling, and liquor issues have led the field as far as voter interest is concerned.
Even in those cases where a gambling or liquor proposal was drafted as a
constitutional amendment, the amount of interest was very high as compared
to the reaction of the people to the other measures presented at the same

elections. Other issues which have attracted a large percentage of the ballots

cast at the elections were the picketing and boycotting bill, the requirement
of a pre-marital examination for women, and the cigarette tax proposals. On
the other hand, the amendments providing for increased legislative compensa-
tion, the removal of double liability from banking stock, the increased number
of senators, the modification of the six per cent limitation, and the institution
of county-manager government received the least number of votes at the
elections in which they were presented.!? This observation would seem to
lend validity to the conclusion that the voters cast ballots on those proposals
which have been kept before the public eye prior to the election.

The Influence of Ballot Position: There is no evidence for the assump-
tion that the position on the ballot has influenced either the success or failure
of proposals or the amount of voter participation. That the Oregon voters
have been discriminating in their selection of constitutional amendments and

10Key and Crouch, op. cit., p. 487.
"11See Appendix A, infra.
127bid.
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Table 5. Errect oF Barror PoSITIONS AND OoF THE NUMBER OF PROPOSALS
PRESENTED ON VOTER PARTICIPATION AND REAcTION, 1938-1948

Proposals Proposals Average
Position on ballot adopted rejected Total participation

Per cent
First oo 5 3 8 84.1
Second 3 5 8 79.1
Third ... 4 2 6 78.1
Fourth 3 3 6 780
Fifth 4 2 6 79.8
Sixth ... 2 4 6 81.6
Seventh _.. 5 1 6 84.0
Eighth _.. 0 5 ] 856
Ninth 2 3 5 86.4
Tenth ....... 2 0 2 85.0
Eleventh ........... 0 2 2 81.5
Twelith 0 1 1 83.0
Totals  oeeeeeeeerene 30 31 61 o

legislative measures is apparent in Figure 8 and Table 5. It will be noted
from Figure 8 that of the measures appearing in the first five ballot positions,
the voters accepted nineteen and rejected fifteen. This amounts to an adoption
of 55.8 per cent of the submissions and a rejection of 44.2 per cent. Of the
measures appearing in all of the positions after the fifth, the voters approved
sixteen, or 59.5 per cent, and rejected eleven, or 40.5 per cent.

BALLOT

POSITION

1939

o LT

1943 %-

% ADOPTED

[] meeereo

1948

]

Figure 8. RELATIONSHIP oF BaLLOoT PoSITION T0 ADOPTION OF PROPOSALS: 1938-1948.
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It should be pointed out that this apparent willingness of the voter to
look over the ballot very carefully is due in part to the procedure of listing
the proposals referred by the legislature first and the proposals submitted
through the obligatory referendum or the initiative after them. As a conse-
quence, it is not unreasonable for the voter to look for those proposals on the
ballot which have aroused the greatest interest because of the publicity and
propaganda associated with them.

This same factor is undoubtedly responsible for the greater amount of
participation on the proposals appearing toward the bottom of the ballot.
Table 5 clearly shows that the percentage participation on these proposals is
several points above the participation on the issues appearing in the first few
ballot positions. This is essentially the participation difference which will be
found to exist between measures and constitutional amendments or between
proposals legislatively referred as compared to those arising from action of
the people.

Nor does the phenomenon of voter fatigue seem to have operated in
Oregon over the period being analyzed. It has been generally assumed that
the greater the number of proposals presented, the less inclined will be the
voter to make a complete ballot. Again this theory is refuted by an analysis
of Table 6. Only two of the eight measures appearing in the first ballot
position received the greatest number of votes cast, and it must be borne in
mind that on one of these occasions this constituted the difference of only a
few votes in the special election of 1945. Most of the measures which re-
ceived the largest number of total votes cast on proposals in each election
appeared in the sixth, seventh, eighth, and ninth ballot positions. The same
thing is true of the proposals which received the second and third highest
number of votes. At the same time, those measures receiving the least num-
ber of votes cast appeared very close to the top of the ballot.

This, of course, also reflects the greater interest which has been shown
with regard to those proposals emanating from the electorate. Fatigue is a
minor consideration when an indignant voter wants to cast his ballot against
a liquor bill, gambling proposal, sales tax, cigarette tax, or pension plan. Tt
seems not unreasonable to assume that the votes for or against those measures
which have created the greatest amount of public discussion and controversy
will reflect the greatest popular participation regardless of ballot position.

Majority and Minority Adoptions: Only two of the sixty-one amend-
ments and statutes considered by the voters were accepted or rejected by a
majority of the registered voters. The one accepted was the measure increas-
ing personal income tax exemptions (November, 1948), and the one rejected
was the measure authorizing the private sale of alcoholic beverages (Novem-
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Table 6. Errrcr or Posirion on Barror ox ToraL Vore Cast oN ProrosaLs,1938-1948

Rank according to the total vote received
Position on ballot 1st 2nd 3rd 4th Sth 6th 7th 8th 9th 10th 11th 12th
First .o 2 1 0 0 . 1 1 2 0 1 0 0 0
Second 1 1 0 1 0 0 1 1 2 0 0 1
Third ... 0 0 0 1 1 0 2 1 0 0 1 0
Fourth 0 1 0 0 1 1 1 1 0 1 0 0
Fifth ... -0 1 1 0 0 3 0 0 1 0 0 0
Sixth ... 1 0 1 1 1 0 0 2 0 0 0 0
Seventh .. 1 0 3 2 0 0 0 0 0 0 0 0
Eighth .. 1 2 0 0 1 1 0 0 0 0 0 0
Ninth ... 2 2 0 1 0 0 0 0 0 0 0 0
Tenth ... 0 0 0 0 1 0 0 0 1 0 0 0
Eleventh 0 0 1 0 0 0 0 0 0 0 1 0
Twelfth 0 0 0 0 0 0 0 0 0 1 0 0
Totals ... 8 8 6 6 6 6 6 5 5 2 2 1
Table 7. DisposiTion or ProrosaLs By MAJorITY oR MiNorry Vore, 1938-1948
Amendments adopted or rejected Measures adopted or rejected
By registered voters By voters at election By registered voters By voters at election
Adopted Rejected Adopted Rejected Adopted Rejected Adopted Rejected
) Major-| Minor- Major- | Minor- Major- | Minor- { Major- | Minor- Major- { Minor- Major- | Minor- | Major- | Minor- Major- | Minor-
Date ity ity ity ity ity ity ity ity ity ity ity 1ty ity 1ty ity ity
November 1938 ... 0 1 0 3 1 0 0 3 0 6 0 2 5 1 2 0
November 1940 ... 0 0 0 5 0 0 0 5. 0 0 1 3 0 0 1 3
November 1942 0 3 0 1 0 3 0 1 0 1 0 2 0 1 0 2
November 1944 ... 0 4 0 2 0 4 0 2 0 2 0 1 0 2 1 0
June 1045 0 0 0 0 0 0 0 0 0 1 0 1 1 0 1 0
November 1946 0 3 0 1 1 2 1 0 0 3 0 2 1 2 2 0
October 1947 ... 0 0 0 0 0 0 0 0 0 0 0 2 0 0 2 0
November 1948 . 0 2 0 2 1 1 1 1 1 3 0 3 3 1 2 1
Totals oo, 0 13 0 14 3 10 2 12 1 16 1 16 10 7 11 6
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ber, 1940). It would, perhaps, be unreasonable to require a majority of the
registered voters to vote favorably on a constitutional amendment or statute
in view of the fact that this provision does not pertain to the selection of public
officers. But a reference to Table 7 serves to point out that of the thir-
teen constitutional amendments accepted by the electorate, only three of them
received a majority of the total vote cast at the elections in which they were
submitted. The other ten were adopted by a minority of these voters. When
one stops to recall that the amount of participation on amendments is below
the participation on statutory measures, this defect appears quite significant.
Under a system which is supposed to include the essence of democratic
government—determination of policy by majority vote—we find the funda-
mental law being amended, on ten separate occasions within a period of ten
years, by a minority of the electors going to the polls.

The greater percentage of voter participation on statutory measures has
resulted in a situation not quite so deplorable. It is in this classification that
the two statutory measures mentioned above were disposed of by a majority
of the registered voters. Of the total of seventeen measures adopted, seven,
or forty-one per cent, of them were made law by a minority of those electors
voting at the elections. It should be noted too that six of the seventeen
measures rejected were disposed of by a minority of the participating voters.
This takes on some importance when one considers that five of these consti-
tuted rejections of legislative statutes which had been subjected to the obliga-
tory referendum. This problem of minority legislation is a serious one and
one which will be considered at greater length in the concluding chapter.

Special Elections: It is extremely difficult to come to any sound con- -
clusions regarding the influence of special elections on direct legislation
during the period being discussed, in view of the fact that only two such elec-
tions took place. One obvious fact which presents itself is that a much smaller
proportion of the registered voters go to the polls in these elections than do
at regular general elections. It may be concluded from this that direct legis-
lative proposals alone are insufficient to attract large numbers of voters to
the polls. The election of public officials still constitutes the most effective
means of encouraging the people to participate in the democratic process.

It may be reasonably assumed that these elections attract, for the most
part, only those voters who are more than just casually interested in the pro-
posals presented. Doubtless, there are some who go to the polls out of a
deep sense of obligation to a democratic government, but they are probably
few in number,

The smaller vote does not mean, however, that the disposition of pro-
posals will necessarily be different in a special election from what it would
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have been if the same issues had been presented at a regular general election.
In this regard, it is interesting to compare the reaction of the voters to similar
issues presented at general and special elections. In the case of the cigarette tax,
there is no significant difference in the number of people voting for or against
the issue in the three elections in which it was presented. The same thing
holds true regarding the reaction of the voters to the sales tax in regular and
special elections. Special elections, then, seem to do no more than bring out
a representative cross section of the voters, albeit they may be more interested
ones.

Expertness in Drowing Up Proposals: There remains to be considered
the problem of whether the legislature or the people have done the most
reasonable job of drafting constitutional amendments and statutes. This
constitutes an extremely difficult thing to gauge in view of the fact that the
standard of excellence must necessarily be a subjective one. Recent critics
of the initiative have pointed to the confusing pension bill which was passed
in 1948, the picketing and boycotting bill of 1938, and the school support
measure of 1942 as examples of the extremes to which the voters can go in
drafting poorly worded and badly organized legislation. It is undoubtedly
true that all of these measures were sorely in need of expert revision. It is
also true that some of the other proposals, such as the very lengthy gambling
and liquor issues of 1940, could have been improved. But this does not
mean that the legislative assembly has done a much better job by comparison.
And this holds true in spite of the fact that the representatives are supposed
to be experts in this area. Certainly the two gambling statutes referred in
1938, which contained provisions obviously in ¢ontradiction to each other,
are not examples of expert legislative drafting. And the legislative modifica-
tions of the six per cent limitation, a difficult subject to comprehend when
lucidly defined, have also become notorious for their needless complexity.
The language of the lawyer bent on profundity can be just as confusing as
that of the layman attempting to express his ideas in the form of legislation.
It may be concluded, then, that both of the major branches of Oregon’s
legislature—the assembly and the people—have had their ups and downs as
far as the expertness with which they have drawn up their proposals is con-
cerned. This shortcoming would appear to be inevitable in the absence of
a system wherein real legislative experts are consulted before any piece of
legislation or any constitutional amendment is submitted to the electorate.
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EVALUATION AND CONCLUSION

At the beginning of this study, it was indicated that many arguments
have been formulated in support of and in opposition to the Oregon system
of direct legislation. An evaluation of these contentions, in the light of the
period analyzed, must necessarily precede any suggested changes or modifi-
cations of the initiative and referendum processes in Oregon. 1t is, of
course, axiomatic that a conclusion can be only as valid as the evidence upon
which it is premised. If this constituted the sole test, however, an appraisal
of the initiative and referendum would not present a very difficult problem.
The task is made more complex by the fact that what evidence exists can
logically be made the basis for a number of varying interpretations. This is
especially true in those cases where the element of personal opinion can
never be completely divorced from the conclusions drawn. The manner in
which one is inclined to view social, economic, and political problems will
inevitably exert an influence, subtle or otherwise, over the value judgments
drawn regarding the over-all worth of direct legislation. The reader should,
then, bear in mind that in the presentation of a question which lends itself
in large part to a subjective answer, the conclusion arrived at will represent
the personal opinion of the writer, The absence of a purely. scientific .
method precludes the establishment of scientifically valid observations.

THE SysTteEM oF DirecT LEGISLATION ASSESSED

The Attack Upon the Initiative and Referendum:

In order to avoid confusion, the arguments directed against the initiative
and referendum will be presented together with an appraisal of their validity.
Those criticisms which have attacked the theory and practice of direct legisla-
tion in general will be considered along with those which have had reference to
the Oregon system in particular.

(1) Destruction of Representative Government: The theory that the
initiative and referendum destroyed representative government as it was in-
tended by the Constitutional Fathers to function constitutes one of the major
attacks on these political institutions. As was previously indicated, this con-
tention has been officially considered by the Supreme Court of Oregon and
by the supreme federal judicial tribunal®  Although the United States
Supreme Court refused to resolve the question, it seems reasonable to con-
clude that the Oregon Court was accurate in its conclusion that direct legis-

1See Chapter II, supra.
101
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lation did no more than expand the legislative branch of the government to
include the people legislating directly.?

Professor Munro cautioned against the possibility of treating lightly the
contention that the initiative and referendum destroy the representative gov-
ernmental system, pointing out that the decline of the American legislature
has gone hand in hand with the reduction in its power.®. Another author,
in his discussion of this problem, concluded that representative government
would be completely destroyed whenever the Oregon electorate became con-
vinced that of the two distinct legislative bodies in existence, one of them—-
the legislature—should be destroyed and the other—the people—retained.*
It should be noted here, however, that there is a difference in the above
contentions. One writer spoke of diminishing legislative power while the
other pointed to the complete abolition of the legislative assembly as the signs
of the end of a representative system of government. This implies a differ-
ence in the definition of what constitutes representative government, and
points out the fact that there is some disagreement as to what does or does
not constitute such a governmental system,

It is undoubtedly true that the men who framed the United States Con-
stitution, having been acquainted with the various early experiments in pure
democracy, rejected complete popular lawmaking as unworkable and undesir-
able.® It was perfectly clear that the whole country, or one of its constituent
states, could not be governed by a town meeting. As a consequence, a system
was instituted wherein representatives, elected by the people, determined
legislative policy. But this seems to offer no reason for assuming that a
system wherein the legislative power is exercised jointly by the legislative
assembly and the people would constitute a destruction of the principle of
representative government. If, in the final analysis, sovereignty does reside
with the people, then it must follow that they enjoy the right to expand or
limit the functions of a governmental agency which owes its very existence
to the will of the people. Just as the creation of a legislative assembly con-
stitutes an exercise of the power of sovereignty, so does the definition and
limitation of the functions of such an institution constitute an exercise of
that same sovereignty.

2Cf. Beard and Schultz, op. cit., D. 29, wherein the authors contend that the initiative
and referendum would have been violently opposed by the Founding Fathers. Speaking
of the constitutionality of direct legislation, these authors suggest that “If the court,
however, wishes to apply the spirit of the federal constitution as conceived by its
framers, it can readily find justification in declaring a scheme of statewide initiative and
referendum contrary to the principles of that great instrument.”

3Munro, op. cit., pp. 25-26.

4Eaton, op. cit,, pp. 114-118.

5Oberholtzer, op. cit., p. 485.
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Actually, representative government has been undergoing change ever
since it was instituted in America. In this regard it has been said that:

The fact is that representative government has been in the process
of transformation in the United States from the first assembly of bur-
gesses in Virginia in 1619; and during the nineteenth century state
legislatures have been steadily declining in popular esteem. This is not
a matter of speculation, for the proof of the statement is to be found
in the successive constitutions and constitutional amendments in nearly
every important state.s

These changes in the organic laws of the states eventually came to in-
clude the.incorporation of the initiative and referendum in some of the con-
stitutions.  Extensive power had been placed at the disposal of the state
legislatures as a reaction against the autocratic power wielded by the colonial
governors. But experience proved that the people could not place too much
reliance in their elective assemblies. The experiences of many states led the
voters to the conclusion that the assemblies could be just as autocratic as
were the governors under the colonial governments. A redistribution of
governmental functions took place, therefore, in an attempt to give the people
a more feasible means of exercising control over the political institutions
which they had created. In the absence of a system which permitted the
people to realize accurate political expression, the people took the only logical
step—the assumption of the exercise of functions previously delegated to an
agency of their own creation.?

The contention that the modification of representative government was
compelled by an unwillingness on the part of state legislatures to heed the
voice of public opinion has been attacked on the grounds that the people
themselves were responsible for the graft and corruption which developed at
the state capitals.® But one astute student of this problem stated that to
place the blame on the people is to place it nowhere. One can expound at
length the shortcomings of an electorate in a democracy and can suggest
countless theories whereby the people can be educated to choose their repre-
sentatives carefully, but government should not be permitted to rot while this
transformation is taking place.® Even those men who were opposed to the

SBeard and Schultz, op. cit., p. 3.

It has been correctly observed, ibid., p. 12, that the decline of state legislatures has
been marked by a steady extension of the principles of popular government,

8Lowell, op. cit., p. 139, supported this contention. He suggested that “ . . . a peo-
ple who can neither trust nor control their representatives is at best imperfectly fitted
for popular government.”

°H."J. Ford, Representative Government (New York: Henry Holt and Company,
1924), pp. 153-155. Ford found many defects in the initiative and referendum, and was,
therefore, in favor of another system of checking the elected representatives. He pointed
out that similar institutions had proved ruinous to the ancient Greeks and Romans and
that they were partly responsible for the Reign of Terror which followed the French
Revolution. [bid., pp. 287-288.
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initiative and referendum as a cure went on record in favor of some system
of providing checks and securities designed to breed a better brand of
politicians. :

The fact remains, then, that there did exist serious defects in the system
of representative government developed in the post-revolutionary era. The
inevitable consequence of such a state of affairs was aptly put by Henry
Jones Ford who observed: |

If representative éovernment is spurious—if windbags and black-
\/' guards gain control—then_it will be impervious to public opinion. This

in turn will bring a violent reaction for reform which will be opposed
with vehemence by the vested interests.1®

Such a situation had developed in Oregon and the people reacted. Much
of the vociferous opposition to the initiative and referendum came from the
vested interests that for many years had dominated the state legislature.
Viewed objectively, it cannot reasonably be charged that direct legislation
destroyed representative government. Doubtless, the state legislature would
be subjected to popular checks which had not previously existed, but the
general power of that body to determine legislative policy in the name of
the people remained. The advocates of these reforms insisted that they had
simply refined representative government so as to provide the people with a
more workable means of finding accurate political expression. Whether this
purpose has been achieved will be discussed in a subsequent section. At this
point it appears safe to conclude that direct legislation does not constitute a
serious threat to representative government. Professor Barnett, who con-
sidered this problem, had the following to say in concluding his analysis of
the criticism:

But whatever the amount of competition with the legislative as-
sembly, from the ever-increasing amount of legislation enacted by the
assembly . . . it is clear that there is no danger that the representa-
tive legislature will be superseded by the direct action of the people.lt

Two other students, in an attempt to answer this attack, averred:

The initiative and referendum, indeed, no more necessarily imply
the complete overthrow of the representative principle than does judiciat
control or the executive veto. . . . It is a matter of degree. More-
over, a study of the initiative and referendum in those states where
they have been in vogue shows that representative government is not
destroyed. . . . And even in Oregon, where the system has been most
extensively used, the legislature has been by no means abolished, or even
set on the way to destruction.12

107bid., p. 305.
1 Barnett, op. cit., p. 166.
12Beard and Schultz, op. cit., p. 23.
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(2) Destruction of Legislative Responsibility: Related to the fore-
going criticism is the assertion that direct legislation has the effect of destroy- ..
ing responsibility in the legislative assembly. Thus we find one student of
the problem stating that “It may be said that strictly speaking such agencies
only abridge representation, but in American practice they reduce the respon-
sibilities of representative bodies in a way that amounts to a division of the
authority . entrusted to them.”** More specifically put, this argument rests

_—Jargely on the assumption that direct legislation creates timidity in the legis-

€

lative assembly resulting in a situation wherein they prefer . to refer
what they fear to enact.”’**

There is, of course, an element of truth in this argument. Although the
mind of each legislator who votes to refer particular legislation to the elec-
torate would have to be open to inspection in order to determine the real
reason for such action, it can be assumed that some of the extremely contro-
versial legislation referred to the Oregon electorate during the period studied
constituted issues which the legislature considered ““too hot to handle.” It
should also be remembered that the assembly will be inclined to refer
measures which, if enacted with no provision for a referendum, would be
referred by popular petition anyway. Professor Barnett, who studied the
early period of direct legislation in Oregon, concluded that there was certainly
some evidence appearing from time to time which would lend validity to the
assumption that the legislators were shirking their responsibilities. In this
regard, he stated:

The constitutional provision which permits the legislative assembly
to submit statutes to the people of the state for approval or rejection
is vicious in that it may tempt the assembly to shift the responsibility
for the enactment of legislation, for which it has been chosen, back
upon the electors, and also to add to the already overloaded ballot.13

But this argument also begs the question. It could just as logically be
contended that failure of the legislature to put the optional referendum to use
on proposals which are extremely controversial would constitute a failure on
the part of that body to carry out its proper responsibilities. The voters in-
stituted the optional referendum for the purpose of allowing the legislature
to refer to the people those measures about which it entertained genuine

131bid., p. 287.

14Qberholtzer, o0p. cit., p. 476.

15Barnett, op. cit, pp. 169-170. In addition to this, Barnett points out that the
optional referendum not only results in a shifting of the legislature’s responsibility to
the people, but also permits the assembly to circumvent the governor’s veto since that
power does not apply to referred measures. Oberholtzer, op. cit., p. 457, adds that the
people have also gained an ascendancy over the judiciary, since they can enact as consti-
tutional amendments those statutes, enacted by direct legislative methods, which the
Supreme Court rules unconstitutional.
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doubts. Calculated failure to refer such measures would make the assembly
susceptible to the very same criticism which is levelled at it because of the
allegedly large number of controversial issues left to the disposition of the
electorate. In support of this contention, one would simply point to the
significantly small number of optional referenda presented to the people over
the period under consideration. It would be just as unsound to argue that
the lack of submissions is conclusive evidence of the destruction of legislative
responsibility as it is to argue that the number of controversial issues sub-
mitted points to this alleged defect,

It would appear that this attack on direct legislation has been greatly
exaggerated. In these times of increasing legislative activity, the people
appear to be content to allow the legislature to make the final decisions with
reference to the great bulk of the legislation enacted. It is true that some
highly controversial measures have been submitted by the assembly. But
who is to prove conclusively the real intent of the legislature in submitting
these proposals? This tvpe of submission would appear to constitute the
logical circumstance under which the optional referendum should be put into
motion. What better means exists of securing the most accurate expression
of popular opinion toward a particular measure? Perhaps some measures
have been referred which could have been better disposed of by the legislative
assembly, but who is to say which of those referred would fall into this classi-
fication? The answer to this query would most certainly have to be a sub-
jective one. To obviate the occurrence of any such referenda in the future

[ would entail the abolition of the optional referendum, but there is no evidence

which would tend to warrant such drastic action at this time. Legislative
responsibility is not destroyed when the representatives seek an expression
of public opinion on problems which they find it extremely difficult to resolve,
And, so long as the optional referendum remains an integral part of Oregon’s
direct legislative machinery, there would seem to be much more valid ground
for assuming that a failure of the elected representatives to use the machinery
would be a shirking of the responsibility imposed upon them by the sovereign
electorate.

(3) Multiplicity of Measures: Theodore Roosevelt was one of the many
persons who feared that the initiative and referendum might result in the

-inclusion of many issues of a non-fundamental character on the ballot. He

cautioned that such a situation would preclude the possibility of the people’s
making wise decisions on the questions submitted to them.® A. L. Lowell
suggested that the needless repetition of issues which have been defeated

%Quoted in Munro, op. cit.,, pp. 57-58.
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would cause the people to weary and thus would discourage participation in
the direct legislative function. The development of such a philosophy on the
part of a significant proportion of the electorate would then result in the
passage of some unwise measures by default. Professor Lowell was con-
vinced that “If a popular vote expresses a real opinion, an enduring opinion,
of the electorate, it ought to be accepted as final until such time as the people
may reasonably be supposed to have had good ground for changing their con-
victions.”*” The difficulty here would be the establishment of a time limit
for each piece of legislation.

There have been many articles written to the effect that the multiplicity
of measures had become characteristic of Oregon’s system of direct legisla-
tion. Charges were made alleging that trick measures have been submitted
under deceitful headings and titles, that many measures have been submitted
repeatedly in the face of overwhelming defeats at each submission, that the
multiplicity of measures has resulted in a general ignorance on the part of
the electorate toward many measures, and that Oregon was acquiring the
reputation of being a happy hunting ground for any wild scheme of govern-
mental reform.*®

The period which has been considered in this study would tend to sub-
stantiate the charge that there is frequent, and often unjustifiable, repetition
of measures which are consistently defeated. Such has certainly been the case
regarding the sales tax, cigarette tax, removal of double liability from banking
corporation stockholders, legislators’ compensation, and liquor and gambling
proposals. In many instances, the legislature has been guilty of resubmitting
proposals in spite of an obvious reluctance on the part of the electorate to
accept them. On the other hand, certain groups, such as the Townsendites
and the gambling interests, have evidenced an inclination to keep submitting
proposals at each election in the hope that their pet projects would someday
slip by the voters. It is when one of these schemes is adopted that the op-
ponents of direct legislation are given an opportunity to denounce popular
government.

It has been suggested that one way of preventing needless repetition
would be to include a provision in the constitution which would prevent a spe-
cific measure or constitutional amendment from being resubmitted for a
period of four or six years after having been once defeated at the polls. Such

17Lowell, op. cit., p. 217.

185ee, for example, Barnett, op. cit, p. 81; Eaton, op. cit., pp. 48-49; Qberholtzer,
op. cit, p. 32; Munro, op. cit, pp. 221, 281-283. Richard L. Neuberger, Our Promised
Land (New York: The Macmillan Company, 1938), p. 145, asserted that “No objective
has been too trivial to command the operation of the great governmental institution
which was to have made a Canaan in the Far West.”
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a provision would, however, be susceptible to two major defects. First of
all, it would cause unwarranted delay of a proposal which became desirable
before the expiration of the time limit when such a proposal could not be
classified an emergency measure. Second, it would simply result in a post-
ponement of the proposals to be reconsidered. A better plan would be to
require an increasing percentage of signatures on petitions each time that the
same proposal is resubmitted within a given period. This would have the
effect desired in that it would actually make resubmission more difficult.
Since this method would not take care of the resubmissions by the legislature,
perhaps a time limitation would constitute the only answer. The ideal situa-
tion would be one in which the assembly and the voters could be encouraged
to use the processes of direct legislation with discretion, but in the absence of
such a situation, some plan of limitation would appear to be the only solution.

(4) Control of Government by Special Interests: A criticism closely
allied to the alleged defect of multiplicity of measures is the one contending
that direct legislation results in the control of government by special interests.
It has been asserted that because of the low percentage of signatures required
on initiative and referendum petitions, well-organized pressure groups-find it
relatively easy to get their pet issues before the electorate.’® This criticism
is based in large part on the assumption that the average voter will sign almost
any direct legislative petition presented to him without bothering to inquire
into its real nature.? It is a well known fact that many of the circulators
who operate in the Portland area are able to get many signatures without
having to explain in detail the real import of the petitions. This was one of
the reasons for the passage of the law requiring that the statement of the
petition’s purpose be printed on its cover. In an experiment conducted by
the writer, thirty-five persons were approached with two petitions. One of
these was an obligatory referendum petition which was designed to refer a
statute passed in the 1949 session of the legislative assembly. The statute
fixed a uniform standard time for the state. The other was a copy of the
initiative petition which had been circulated in 1938 for the purpose of getting
the anti-picketing and boycotting measure on the ballot. Of the persons
approached, only one of them, an individual of an extremely cautious nature,
insisted on a careful reading of the petitions. The others were quite willing
to affix their signatures, oblivious of the fact that in one case they were com-

19Munro, o0p. cit., pp. 29-30. )

20See, for example, Eaton, op. cit., p. 128. This author also contended that fraud
in the representation of the nature of petitions is very easily practiced, bid., p. 147. See
also Barnett, op. cit.,, p. 21, who pointed out that the initiative and referendum have not
prevented special interests from finding legislative expression.
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pelling the submission of a routine statute at the next general election and
that in the other, they were signing a petition which was not only invalid but
which, if valid, was designed to impose overwhelming restrictions on labor
organizations.

It may be argued that this experiment did not constitute a valid and

logical sampling. It did, however, serve to indicate that circulators are pre-
sented with vast opportunities to perpetrate fraud in the representation of
the real nature of petitions. Even if the average voter should make an at-
tempt to read some of the petitions, he would often find the subject matter
too difficult to comprehend and would either refuse to sign or would sign
n order to rid himself of an obnoxious circulator. On questions which are
concerned with subjects other than those involving a fundamental statement
of policy, it is unreasonable to assume that the average voter will be able to
determine accurately the nature of the measure he is helping to put on the
ballot. Under circumstances such as these, it is difficult to rebut the conten-
tion that special interest groups have little difficulty in getting their proposals
on the ballot. This is especially true when a measure—gambling, liquor,
pension, or single tax—is tied to a project aimed at enhancing the general
welfare, :
However, it must be recognized that the correction of the circulation
process will not rid the state of its special interest groups. One may reason-
ably conclude that all of the groups which operate within a political com-
munity constitute special interests. At any given moment the policy which
is being put into motion will be that supported by those special interest groups
which are then dominant. In most cases it would be impossible to point out
the constituent parts of these groups, since they are never completely static,
but it can be reasonably assumed that public policy will always be synonymous
with the ideas of those groups which have found successful political expres-
sion. This leads to the conclusion that these groups, in and of themselves,
need not be detrimental to society. It is when they are presented with oppor-
tunities secretly to control the policy of government that they may become
detrimental to the general welfare.

It should also be noted that no proposal can be brought to vote without
some sort of organization behind it.2! Thus we find that the Grange, the
Oregon State Federation of Labor, private power lobbies, manufacturers’
associations, liquor interests, and myriad other groups frequently find it
necessary to conduct extensive campaigns in order to get their proposals on
the ballot. It would be sheer folly to attempt to rid the political scene of
special interests such as these, since they are inevitable in human society.

215ee Barnett, op. cit., p. 17.
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Indeed, any group organized for the purpose of accomplishing this Herculean-

task would in itself constitute a special interest!

Direct legislation has neither encouraged nor has it discouraged the for-
mation of pressure or interest groups. They existed prior to the advent of
popular lawmaking, and undoubtedly would continue to exist in the event
that direct legislation should be abolished. Indeed, it may be argued that the
initiative and referendum have actually had a salutary effect, in view of the
fact that the previously clandestine groups are now compelled to operate in
the open.?* What is needed is some system whereby the voters will be dis-
couraged from signing petitions about which they know little or nothing.
Only then will they be protected from enacting measures toward which they
would be opposed if they understood their real import.

(5) Petition Haowking: Twelve years following the advent of the
initiative and referendum, one writer remarked that:

The machinery of direct legislation has fallen into the hands of dis-
honest men who for money and spite have abused the privilege of
direct legislation and who in the name of the people have misrepre-
sented our citizenship and brought disgrace upon our state.23

This particular indictment was based largely on a disgraceful situation
in which certain groups, antagonistic toward the University of Oregon, had
twice caused the appropriation to the institution to be held in abeyance until
a referendum could be held on the legislation. During the judicial proceed-
ings on the sufficiency of the petitions circulated, evidence was presented
which led the court to conclude that a tremendous proportion of the signatures
were fraudulent and that most of them had been secured by paying profes-
sional circulators a sum of money for each signature.?* Since that time there

220ne student of the Oregon system concluded that the advent of direct legislation
resulted in a decrease in the number of lobbyists at the state capital. The alleged reason
for this was that the lobbyists recognized that the people would refer any obnoxious
measure enacted. Ibid., p. 167. The action of the electorate regarding the hydroelectric
bill modification would seem to constitute an example of this phenomenon.

23Faton, op. cit., p. 128.

24For an interesting discussion of this deplorable situation, see ibid., pp. 144-146.
Barnett, 0p. cit., pp. 64-74, has an illuminating discussion of early petition hawking in
Oregon. Among other methods used, paid circulators operated in the county court
houses, waylaying persons who had just registered as voters.

The Portland Oregonian, October 14, 1911, p. 10, col. 1, commenting on petition
circulating, pointed out that “ . . . hard cash is the motive power that turns the petition
machinery in Oregon. . . . The petition circulator is paid by the name. He gets the
names in the barrooms, cigar stores, on the street corners and at the noon hour near the
large factories. He operates where men congregate.”

Another writer asserted that “Professional circulators charge from three to five
cents for each name secured. These men usually carry more than one proposed measure
and the individuals accosted by them are requested to sign their names once, twice, or
thrice as the case may be. These men follow the lines of least resistance and secure the
names with as little effort as possible.” Hedges, op. cit., p. 31.

Bkl e o o
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has been enacted legislation designed to prevent fraud and to outlaw the
practice of paid circulation of petitions.”

Doubtless, the situation has improved since the early period. Some ob-
jection to the outlawing of paid circulators was voiced on the grounds that
such a system would place a premium on dishonesty, thus resulting in a situa-
tion wherein the paid circulators would begin to work under cover.?® Another
writer felt that “. . . in view of the difficulties of enforcing such a prohi-
bition, it seems that the prohibition would result in hampering those in good
faith without preventing the unscrupulous from acting in violation of the
law.”?" Both of these assertions are partially valid. Although there has been
no recent evidence which would lead one to the conclusion that paid circula-
tion is widespread, it does not appear presumptious to assume that some form
of compensation is paid to many of the professional circulators who appear
in Portland from time to time. It should also be noted that the administrative
machinery of labor organizations and corporations can be used very effec-
tively in the circulation of petitions. But the laws have been effective in the
sense that the flagrant misuse of direct legislation which characterized the
early period has been largely curtailed. The abuses which remain might be
abolished through some new system of circulation. One such system will be
discussed later.

(6) Improper Drafting and Unwise Legislation: The question of im-
proper drafting of direct legislative proposals by the people was treated in
Chapter IV. It was pointed out that there exists no real reason for assuming
that the legislature has done a better job of drawing up proposals than have
the people. The late Professor Beard saw nothing inherent in the initiative
and referendum that precluded expertness in drafting equal to that exercised
by the legislative assembly. He felt that the interest groups sponsoring pro-
posals would take great care to draft laws and constitutional amendments
properly. In this regard he commented that “All that talent and enterprise
which is now employed extralegally in the drafting of bills for legislatures
may be drawn upon in the drafting of bills for popular initiation.”?®

It is true, of course, that measures proposed by the legislature must pass
both houses before being accepted. Theoretically, each bill would be sub-
jected to two critical readings as contrasted to a situation in which an initiated
proposal would be subjected to no constructive criticism. But in reality, the
great bulk of the legislation passed in the state legislature is unknown in

25See Chapter 11, supra. See also State v. Olcott, 62 Ore. 277.
26Hedges, loc. cit.

27Barnett, op. cit., p. 62.

28Becard and Schultz, op. cit.,, p. 33.
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detail to most of the representatives. Both the legislature and the people,
then, will be guilty, from time to time, of submitting proposals very poorly
drawn.

The question as to whether the initiative and referendum have encour-
aged the passage of unwise legislation and constitutional amendments is much
more difficult to answer. What is wise or unwise in politics will depend
almost entirely on the individual’s personal opinion regarding specific meas-
ures. Under some circumstances, such as the passage of the 1948 pension
plan, many people who favor a particular principle will object to the specific
implementation of that principle through a statute or constitutional amend-
ment. But even then there are many people who consider the legislation or
amendment wise (as evidenced by the great amount of indignation expressed
when the legislature emasculated the pension plan mentioned above). Cer-
tainly there were many who felt that the legislature acted wisely when it
modified the hydroelectric bill, and they undoubtedly deplored the fact that
a great majority of the voters who went to the polls repealed the action of
the assembly. ‘

There are in Oregon today many voters who favor the construction of
a Columbia Valley Authority along the organizational lines favored by the
present national administration. There are many who are violently opposed
to this plan. Who is objectively to determine which point of view is the
wiser? Depending on the individual involved and the standard of appraisal
used, the cards can be stacked in favor of either the legislature or the people
of Oregon regarding the soundness of the proposals submitted and enacted
or rejected. The only conclusion that can be drawn, therefore, is that both
of these legislative agencies have had their periods of legislative profundity
and that both of them have erred. This is certainly a part of the democratic
process, and, although the people may someday enact a proposal which may
prove politically, economically, or socially catastrophic, it must be conceded
that in a democratic system, they must necessarily retain the right to make
this choice.

(7) Minority Legislation and Constitutional Amendments. The analy-
sis conducted in the preceding chapter served to indicate that a significant
number of the statutes and constitutional amendments adopted were passed
by a minority of those electors participating in the election. If representative
government is designed to protect minorities against the arbitrary action of
the majority, it must also be designed to protect the majority against the
action of a minority. If the initiative and referendum in Oregon encourages
minority legislation, then, according to some critics, it would seem to be open
to a very serious criticism.
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Professor Lowell attacked direct legislation not only on the ground that
a minority of the voters can enact legislation but also on the ground that a
very small segment of the electorate can get measures on the ballot without
regard to the wishes of the public in general. During his discussion of this
alleged shortcoming, he avowed that “. . . it is hard to see how the right of
a small minority to raise issues uncomfortable for the majority is giving
effect to public opinion.”?® This attack is a unique one. Professor Lowell
failed to recognize that within state legislatures a minority consisting of any
one representative is perfectly free to raise issues which may be extremely
uncomfortable to the majority, After this has been accomplished, a majority
of the legislators are free to defeat the proposal. The same thing does, or
should, apply to the process of direct legislation. And, as has been accurately
observed, anyone who argues dogmatically for vote by a majority will have
to engage in some serious soul-searching when investigating the methods in
which legislation is passed in the average state legislature.®®

It has been suggested that this alleged defect in the Oregon direct legis-
lation system could be removed through the institution of a constitutional pro-
vision prohibiting any statute or constitutional amendment from becoming
effective unless it receives a majority of all of those votes cast at the election
in which the proposal is presented. The institution of such a procedure has
been deemed by many students of government to be of especial importance
with regard to constitutional amendments. - This idea is based on the conten-
tion that changing the fundamental law by a minority vote constitutes an
extremely undemocratic process.

The type of minority legislating and constitutional amending which is
made possible under the existing direct legislative machinery in Oregon can
be compared to the type of minority legislation emanating from those state
legislatures in which the more heavily populated areas of the state are under-
represented. Very often, the same persons who denounce direct legislation in
Oregon on the ground that it permits minorities to determine policy are the
ones who are violently opposed to any plan to reapportion the state legislature
on the basis of population as required by the basic law. Unfortunately, this
obvious inconsistency frequently goes unobserved.

Superficially, it would appear that the suggested change in the vote re-
quired of direct legislative proposals would make for a more accurate ex-
pression of public opinion in the case of those statutes and constitutional
amendments considered by the voters. This position rests heavily on the
assumption that those voters who refrain from casting ballots on direct legis-

28] owell, op. cit., p. 222.
30Beard and Schultz, op. cit., p. 41.
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lative proposals have no opinion at all. This may be the case in some in-
stances, but it has also been wisely suggested that the failure of some voters
to cast ballots might actually be an indication of intelligence.?!

It is too simple to jump to the conclusion that the voter who fails to
cast a ballot on particular proposals has no interest in them. What is all too
often overlooked is the fact that some of the voters who do not cast ballots
are aware of the proposals but may not care whether they are accepted or re-
jected. This is not necessarily an indication of a sterile attitude. It may
actually constitute a real opinion—for implicit in this silence may be the
voter’s willingness to acquiesce in whatever decision is reached. This attitude
would explain the differences which exist at any election betwen the total
number of votes cast on the various proposals. It is not unreasonable to con-
clude that there will always be some proposals about which some of the
voters, who participate in direct legislation generally, will entertain a neutral
attitude, '

But to require that all proposals must recejve a majority of all of those
votes cast at the election abolishes this neutral position. It results in a situa-
tion in which the failure to vote constitutes a vote against the proposal. That
this assumption is unreasonable in many cases is self-evident. Under the
existing procedure in Oregon no assumption is made other than that the voter
will abide by the decision of those who do vote. This is certainly a far
better view to take than would be the one involving an attempt to impute a
“no” vote in the non-voter. The machinery of direct legislation—whether in
the area of constitutional amendments or statutory measures—should not be
designed so as to place a premium on the failure to participate in the demo-
cratic process. It would be more desirable to permit some minority enact-
ments in Oregon than it would be to institute a system, such as has been
suggested and which is now used in some states, which would make changes
in the fundamental law extremely difficult, if not impossible.

(8) Weakened Constitution: Speaking of the 1902 amendment which
brought Oregon’s initiative and referendum into being, one writer rerarked
that the alteration had removed whatever safeguards had existed regarding
constitutional amendments, thereby reducing the basic law to the same level
as statutes.’® Another student of the system claimed that . . . it is clear
that so far as initiative legislation is concerned, there is no constitution in

31Cf. ibid., pp. 37-38. These authors suggested that popular neglect of issues that
are not of a fundamental importance is inevitable, On the other hand, Culbertson, op. cit.,
p. 496, considered the failure of electors to vote fo be “the wedkest link in Oregon’s
scheme of popular government.”

32Walker, op. cit.,, p. 448.

-
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Oregon.”**  Generally considered, the charge that the amendment of the
organic law by initiative process results in the abolition of any distinction
between the constitution and ordinary statutes constitutes one of the most
serious criticisms of direct legislation. The reason for this contention was
explained by one author as follows -
This tends to incorporate in the constitution matters that have no
proper place there. . . . If there be any difference between consti-
tutional and other laws, the former ought surely to require a greater
degree of consideration and, therefore, a more deliberate procedure. 3+

Oregon’s experience with direct legislation has tended to substantiate
these observations. Prior to 1902, only three amendments were made to
the organic law over a period of fifty years. In the half century since the
adoption of the constitutional initiative, over sixty amendments have been
accepted.® As was indicated in the preceding chapter, many of the initiated
constitutional amendments dealt with subjects, such as gambling and liquor,
which, some writers feel, could better be included in the statute books. Con-
stitutional amending by the initiative certainly does not encourage the gen-
erally recognized necessity of shortening state constitutions. If only two of
the initiated amendments had been accepted by the voters, the length of the
basic law would have been increased one and one-half times,

In a political atmosphere wherein a distinction is drawn between the
fundamental law and ordinary statutory matters, there would appear to be
justifiable reason for criticizing any system which would tend to destroy
this distinction. If this distinction does remain a fundamental concept of
American political theory, it must be admitted that the initiative and referen-
dum in Oregon have had the effect of weakening this tenet. In actual prac-
tice, Oregon’s experience with direct legislation has served to indicate that
the voters do not differentiate between statutes and constitutional amend-
ments. They have been inclined to pay the most attention to those matters
which have involved the greatest amount of public discussion, regardless of
classification.

Are the political leaders of the state bound, therefore, to institute a
change in the direct legislative procedure which would make it difficult or
impossible for the electorate to place in the fundamental law matters which, by
some standards, should more logically be found in the statute books? It may
be that the people do not want to continue to maintain a distinction between
the state constitution and ordinary statutes. If one were to judge by the
actions of the electorate at the polls, this assumption would appear to be

33Barnett, op. cit, p. 182,
34Lowell, op. cit., p. 218.
33See Appendix A, infra.
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more reasonable than that which insists that the people continue to reserve a
special position for that body of principles encompassed in the constitution.
If this is the case, it may be concluded that any attempt to prevent the people
from freely modifying the basic law in any way they choose would be un-
democratic. It is, after all, only the sovereign electorate that has the power
to determine the manner in which it will conduct its governmental affairs.

In the realm of political abstraction, the failure of the electorate properly
to differentiate between the fundamental law and ordinary statutory matters
may be a shortcoming. But if one is to view this problem realistically, it is
obvious that Oregon, through the initiative and referendum, is doing exactly
what has been done by other states through the medium of constitutional
conventions. It is possible (but not categorically true) that this tendency is
bad in theory. Oregon’s experience indicates that the practice has not
brought about any serious catastrophe. There is no indication that the basic
law has been seriously weakened by the inclusion of certain provisions which
some critics would restrict to the statute books. Some nations not following
the distinction in question have managed very well without this differentia-
tion. The abolition of the distinction among the states does not appear to
involve any serious threat to democratic government. And, even if some
shortcoming could be pointed out as resulting from the abolition of the dis-
tinction, it should be remembered that it is the people who will decide what
the nature of their political institutions shall be.

(9) High Cost of Direct Legislation: Tt has been’alleged that the cost
of direct legislation has been high when compared to the results achieved.
Again, this would seem to involve a matter of personal opinion. Although
the complete cost of each measure submitted would be difficult to determine,
it is possible to assess the cost of the Official Voters’ Pamphlet, which has
run into thousands of dollars in recent years, and the amount of money of-
ficially reported by the organizations and individuals campaigning for and
against measures. In addition to these, direct legislation increases the cost of
the election since it necessitates more ballot space and more personnel to
tabulate the vote. There are also the service expenses involved in the draft-
ing of measures, the circulation of signatures, the filing of petitions, and the
verification of signatures.

In view of the fact that there has been no comparative study of the cost
of direct legislation as compared with like measures passed by the legislature,
it would appear unsound to draw any final conclusions on this subject. Some
highly controversial measures presented to the electorate have cost well over
one hundred thousand dollars, but no one has made a study of how much
lobbyists have expended in the past in order to push a similar measure
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through the legislature. This entire problem would make an excellent subject
for another study. It is sufficient to remark at this point that in the absence
of concrete comparative evidence, those who attack direct legislation because
of allegedly excessive cost are standing on very uncertain ground.

The Defense of the Initiative and Referendum:

The advocates of direct legislation in Oregon had several arguments to
present in support of the system. Most of these arguments have been re-
iterated to the present day by those who defend the initiative and referendum
against some of the attacks pointed out in the foregoing section. The major
contentions in support of the system will be briefly considered and appraised
below.

(1) Guarantee of Popular Sovereignty: It has been said that the people
of Oregon adopted direct legislation not as an end in itself, but:
. . because it was considered a means to an end for securing certain
changes and reforms which the people of Oregon have been unable to
secure through the legislative assembly, or through the somewhat slow
process of changing the Oregon Constitution.36
There were others who felt that the only way in which representative
government could fulfill its proper function (responsibility to the people) was
through a transfer of the legislative power to the people themselves. Because
it was felt that the state legislatures did not actually represent the wishes
of the electorate, the people decided to take matters into their own hands.®®
It may be generally conceded that the people of Oregon have been given
the opportunity to find accurate political expression. The obligatory refer-
endum affords a means whereby they can repeal action taken by the assembly,
and the initiative gives them the means whereby they are enabled to supplement,
in the form of statutes or constitutional amendments, whenever the legisla-
ture has failed to act.

(2) Checks on the Legislative Assembly: The materialization of a
tyrannical legislature is allegedly obviated by the existence of the initiative
and referendum. As was pointed out above, the voters are given an oppor-
tunity to force action on an apathetic legislature and may prevent the enact-
ment of legislation that does not meet with the approval of the voters. In
this latter regard, the referendum has been called the only sure remedy for
the abolition of political corruption and bribery.**

36Eaton, op. cit., p. 124.

37See, for example, J. A. Smith, op. cit, pp. 354-335.

38]. R. Commons, Proportional Representation, 2d ed. (New York: The Macmillan
Company, 1907), p. 309.
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Allied to this argument is the contention that the initiative and referen-
dum would have the effect of preventing “boss rule” and control of the legis-
lature by special interests. The Portland Oregonian, commenting on this
favorable feature, editorialized as follows:

, It would tend powerfully toward the suppression of legislation in
which individuals, groups, and corporations have special interests. Such
legislation now is often put through without the knowledge of the
people. . . . No predatory measure could be carried before the
people. The legislative lobbyist would be put out of business.

The referendum is an obstacle to too much legislation; to sur-
reptitious legislation; to legislation in particular interests; to partisan
machine legislation; and to boss rule.3?

This quotation is typical of the great faith which many Oregonians
placed in the new instruments of popular government. Some of these fine
purposes have been accomplished, although it must be recognized that none of
the evils have been completely removed. One might observe that the ability
of political bosses and machines to adjust to altered circumstances was greatly
underestimated by the protagonists of direct legislation. It is true that
following the inauguration of the initiative and referendum, the caliber of the
state legislature improved. But this phenomenon was also true of those states
which did not adopt a system of direct legislation. When one points out that
Oregon today does not seem to have as much “boss rule” as have some other
states, it must be remembered that, comparatively speaking, Oregon never
had very much. Nevertheless, it must be conceded that direct legislation has
weakened the power of the city or rural “boss.”

The same situation which makes for effective popular control of the
legislature has led to the charge that the legislative assembly has been guilty of
a diminished responsibility. Even if this assertion were true, it would not
constitute a sufficient reason for re-establishing a situation in which the
assembly could defy the people at will. In view of the fact, however, that the
writer feels the responsibility has not been destroyed, this feature of direct
legislation appears the most important and effective argument in its favor.

(3) Effective Control of Special Interests: This argument was con-
sidered in part under the section dealing with the assertion that direct legis-
lation has fostered control by special interests. It was there pointed out that
if it accomplishes nothing else, direct legislation does compel the special
interest groups to operate in the open. After this phenomenon has occurred,
it is hoped that the voters will be less influenced by the appeal of special inter-
est groups than will be the legislature.+

3%Quoted in Thompson, op. cit.,, p. 79. -
4°See R. G. Gettell, Political Science, rev. ed. (Boston: Ginn and Company, 1949),
p. 277, for a list of arguments for and against direct legislation.
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The action of the electorate from 1938 to 1948 would seem to indicate
that the people are as susceptible to special interest propaganda as is the leg-
islature. The passage in 1948 of the pension plan and the measure restricting
commercial fishing on the Columbia River are examples of special interest
measures accepted by the people.

(4) Voter Education and the Fostering of Interesi: A great deal of
emphasis has been placed by the advocates of direct legislation on its educa-
tional value. Theoretically, the knowledge that he would now be able to
participate intimately in the determination of policy would spur the voter on
to take a greater interest in elections in general and in legislative matters in
particular. The authorization of the Official Voters' Pamphlet was an out-
growth of this idea. Commenting on this supposed effect, one writer
suggested that “When the voter became a legislator. . . he received a new
stimulus to familiarize himself with the subject matter of laws and constitu-
tions.”**  Another author concluded that “There ought to be no doubt in the
minds of those who have watched the workings of direct legislation in the
past few years that this system does promote popular discussion of public
measures.”*?

But there are several reasons for doubting that the average voter has
- become either more educated, interested, or responsible as a result of direct
legislation. The Official Voters’ Pamphlet, which is theoretically a great con-
tribution to voter education, is probably read by only a very small proportion
of the voters who go to the polls.#* And of those persons who do bother to
read it, it is obvious that only a small percentage of them understand the real
meaning of many of the proposals. It is a strong-willed individual who will
sit down and read with care many of the extremely complex measures sub-
mitted at each election. The writer found, for instance, that not one of some
seventy college students and college graduates polled understood the nature
of more than fifty per cent of the proposals presented at the general election
of 1948. There does exist, then, a point of diminishing returns for those
people who make an earnest attempt to acquaint themselves with the more
complex proposals. And reading the ballot titles will not be of any great
assistance since they are in many instances grossly misleading.

Another reason for doubting the effectiveness of direct legislation in
educating and arousing interest in the voter is to be found by investigating
the vote on various measures. First of all, there are many voters who do not
bother to vote at all on the direct legislative proposals. One author has

41] obingier, op. cit., p. 343.
42Munro, op. cit, p. 24. See also Eaton, op. cit., p. 122.
43Hedges, op. cit., p. 33.
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suggested that this is not a valid criticism in view of the fact that some
measures are considered unimportant and, therefore, do not attract the atten-
tion of the voter.** But this author fails to recognize that approximately
twenty-five per cent of the voters participating in an election never vote at
all on the proposals. And it must be conceded that of those voting on the
proposals, a certain percentage will participate in direct legislation only as a
matter of form. The low percentage of registered voters who participate in
a special election would seem to give some evidence as to the real number of
genuinely interested electors.

Secondly, it should be remembered that the electors express the greatest
interest, as measured by participation, in those measures receiving the greatest
amount of publicity. From this it may be concluded that press and radio
advertisements have been much more effective in influencing the voter than
has the Official Voters’ Pamphlet. This means that propaganda rather than
objective analysis is what motivates the greatest number of voters. It is for
this reason that we found a greater percentage participation on initiative
measures than on constitutional amendments; and on liquor and gambling
measures as contrasted to county management and the voting privilege
forfeiture.

Thus it may be concluded that although direct legislation has undoubtedly
had some salutary effect in the area of voter education, the advocates of the
system will often be inclined to overemphasize this particular feature,

Appraisal:

A few years after the initiative and referendum had been instituted in
Oregon, two students of American government made the following obser-
vation : :

. a decade of usage failed to produce either the grave evils that
had been foretold by the prophets of calamity or the drastic change>
dreamed of by the apostolic Populists who brought the new engines of
democracy upon the American political scene.45

This observation has held true to the present day. The accomplishments
of direct legislation have been many. The direct presidential primary, the
recall of public officials, the direct election of United States Senators, the
corrupt practices act, the provision for the Official Voters’ Pamphlet—all
have been singled out as major contributions to the theory and practice of
democratic government. It has been pointed out that other states, without
any system of direct legislation, have instituted these same reforms, but it is

4L obingier, op. cit,, p. 345.
#5C. A. Beard and M. Beard, The Rise of American Civilization (New York: The
Macmillan Company, 1947), vol. 2, p. 559.
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to Oregon’s credit that she spearheaded the movement in that era in which it
was fashionable to refer to this state as the “‘political experiment station” of
the nation,

But the lofty hopes of the advocates of the initiative and referendum
have not been completely realized. One observer of the Oregon scene was
led to conclude a few years ago that:

The Oregon System was swept in on a wave of reform. Almost
ever since it has lain stranded on the beach of reaction. It has been a
ls:1p 4l;ackwards as often as it has been a stride toward the promised

This statement would appear to be a bit harsh, and it was undoubtedly
influenced by the fact that it was made in the year that Oregon voted the anti-
picketing and boycotting bill into existence. It is nevertheless true that the
machinery of popular government has served reaction on occasion as well as
it has served those who sincerely believe in progressive reform. And the
system has also served the crackpots, the special interests, and those groups
with a particular axe to grind. It has not shown itself to be the panacea for
all that ails democratic government. The millennium in politics has not ar-
rived in Oregon, and, if the experience of the past fifty years is to afford
some sort of gauge whereby the future can be predicted, it may be reasonably
concluded that the millennium will still be long in coming.

Neither have all of the predicted dire consequences materialized in the
half century of direct legislation in Oregon. Representative government re-
mains, and the legislature is free to exercise absolute discretion with regard
to the great bulk of legislation enacted. There are, however, some defects in
the system which have been singled out above and which, in the opinion of
the writer, can be ameliorated. The concluding section of this chapter will,
therefore, be devoted to a series of suggested reforms which are designed to
wipe out some of the more significant imperfections in the initiative and
referendum,

SucGEsTED REFORMS

(1) Direct Legislative Reference Service: In order to avoid the type
of complications brought about by the 1948 pension plan, the state should
provide an agency which would assist the people in the drafting of proposed
statutes and constitutional amendments. Such a service, which should be
made compulsory and should be performed gratuitously, would go a long
way toward abolishing the criticism that the people draw up measures very
loosely and improperly. The cost of maintaining the service would certainly

46Neuberger, Our Promised Land, pp. 149-150.
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be more than offset by the fact that costly litigation would be cut to a mini-
mum under the circumstances. It is useless simply to state that the legislature
has done a more expert job in drawing up proposals when it can be shown
that the people are denied the expert advise which is made available at no
cost to the representatives at the state capital.

(2) Circulation of Petitions: It is the opinion of the writer that petition
hawking still remains an important problem. In addition to this, the experi-
ment mentioned above served to point out that the average voter will sign
almost any petition presented to him. In order to prevent hawking, fraud,
and misrepresentation, the petitions should be placed in the offices of the
county clerks and in the hands of the various election registrars throughout
the state. Anyone desiring to sign a petition would then be compelled to go
to the clerk’s office or to one of the registrars in order to do so. In addition
to abolishing fraud and petition hawking, such a system would go far toward
guaranteeing that only those people with a real interest in the proposals would
bother to sign. Proposals receiving a sufficient number of signatures would
be a more accurate gauge of public opinion than is the case under the present
system of circulating. Such a system would also have the effect of preventing
the needless repetition of many proposals at one election after another.

This suggestion is open to the criticism that many of the voters in the
sparsely inhabited areas in the state would not be given an equal opportunity
to sign the petitions. This defect could be remedied, however, by placing
the petitions with the local postmasters. These voters would certainly have
as great an opportunity to sign as they have at the present time, since it is a
known fact that circulators concentrate their activities in the largely popu-
lated areas of the state,

(3) Number of Signatures Required: Professor Barnett suggested
that if a system of circulating petitions such as the one described above were
adopted, the percentage of signatures required might actually be reduced.*”
This suggestion does not sound unreasonable, unless it can be shown that the
number of signatures required under the existing system is much too low.
The greater problem here, however, lies in the failure of the Oregon require-
ments to distinguish between initiated statutes and initiated constitutional
amendments. If the voters of Oregon want to maintain some sort of dis-
tinction between fundamental law and ordinary legislation, the process of
amending the constitution by popular initiative should be made more difficult.
Under such a distinction, whatever the percentage set with regard to the
number of signatures necessary for a sufficient statutory initiative petition,

47Barnett, op. cit, p. 75.
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the percentage for the constitutional initiative would be higher. One cannot
logically expect the voters properly to differentiate between constitutional
amendments and statutes, if no attempt at differentiation is made in the sys-
tem of direct legislation itself. If, on the other hand, there is to be no legal
or theoretical distinction maintained, then no attempt should be made by the
legislature, the courts, or the people to verbalize a difference between consti-
tutional and statutory provisions which difference does not exist in fact.
To maintain a theoretical distinction without providing the machinery which
would guarantee it in direct legislation is an inconsistency which has left
popular lawmaking in Oregon open to criticism.

(4) Avoid Complete Circumvention of Legislature: One modification
of the Oregon system would decrease cost, reduce the burden of the long
ballot, and increase the morale of the legislative assembly. This would in-
volve a system wherein the statutes initiated by popular petition would be
submitted to the legislature for its consideration and disposition. If that
body failed to enact the measure as it was initiated, it would then be sub-
mitted to the people at a general or special election. In order to prevent
unwarranted delay, the legislature would be compelled to take some action on
the proposal within a specified time limit. The short delay which might be
caused in some instances would be more than compensated for by the salutary
effects this change would induce.*

(5) Require Source of Revenue for Appropriations Measures: One
of the most serious defects in the Oregon system of direct legislation stems
from the fact that initiative measures appropriating funds can be enacted
without any indication as to how the appropriation will be supported. Such
was the case with the 1948 pension bill which sought to compel the legislature
to invade any of the reserve funds for the purpose of supporting an old-age
pension plan. The same situation has arisen many times in the past and has
always placed the legislature in the embarrassing position of having to pro-
vide additional funds for the purpose of supporting an appropriation voted
by the people. The position has been embarrassing because any attempt to pro-
vide the funds through a sales or cigarette tax or through some modification of
the six per cent limitation was certain to be referred by the people and defeated.
In addition, the legislature has been violently attacked for having attempted
to increase the already heavy tax burden.

48The initiative process in the state of Washington is subjected to this restriction.
See D. H. Webster, E. H. Campbell, and G. B. Smith, The Legislature and the Legis-
lative Process in the State of Washington (Seattle: Bureau of Governmental Research
and Services, University of Washington, 1942), p. 20. Professor Barnett, op. cit., p. 163,
also approved of this system.
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An attempt was made in the 1949 legislative session to change the regu-
lations pertaining to the initiative so as to require that every initiated measure
proposing the expenditure of funds include the means whereby the necessary
revenue was to be raised. The bill was passed in the lower chamber but met
with a decisive defeat in the Senate. Some legislators did not want to leave
themselves open to the charge that they were attempting to curtail the peo-
ple’s power. Nevertheless, the proposal was sound, and some further con-
sideration should be given to the possibility of incorporating this requirement
in the Oregon system.

(6) Restrict Direct Legislative Proposals to Fundamental Questions:
A survey of the types of proposals presented to the people over the period
studied leads to the conclusion that there are those who must consider the
electorate’s ability to legislate to be infinite, It is difficult to undersand
how any one can demand that the electorate vote wisely on direct legislation
or claim that the electorate is well informed regarding the proposals sub-
mitted. Some of the measures presented have been so complex as to tax
the ingenuity of legislative experts and experienced jurists. In some cases
the complexity of measures has been premeditated in an effort to confuse the
voter. In other cases, the very nature of the proposals has necessitated the
maze of legal and technical terminology. Regardless of the reason for it, the
fact remains that many of the proposals simply do not lend themselves to a
simple “yes” or “no” answer on the part of the electorate.

Many students of direct legislation have suggested that direct legislative
proposals be restricted to fundamental questions of public policy.** One of
them actually concluded that the highly technical nature of many revenue
measures, rather than a basic conservatism on the part of the voters, was
responsible for the frequent defeat of these proposals.®® It has also been
generally recognized, however, that it is frequently very difficult to classify
an issue as fundamental or non-fundamental. Many proposals which are un-
questionably concerned with public policy, such as pensions, county manage-
ment, and regulation of alcoholic beverages, will frequently contain extremely
complex provisions.

But this does not mean that some reform could not be instituted. The
people could be given the opportunity to express an opinion on a general
principle while leaving the implementation of the principle to the assemnbly.

49See, for example, Barnett, op. cit, pp. 40-41; Lowell, op. cit, p. 161; Walker,
op. cit., p. 456.

SBarnett, op. cit.,, pp. 118-119. This author also felt that the complexity of many
issues was largely responsible for those instances in which the electorate voted contrary
to its real intentions, ibid., p. 111.
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Failure adequately to please the voter would result in the defeat of the enacted
measure through the obligatory referendum. Failure of the legislature to
take any action at all could be checked by a provision permitting the people
to present the entire comprehensive statute or amendment through the initia-
tive process.

These constitute the basic changes which the writer thinks should be made
in the Oregon system of direct legislation. No suggestion is made that the sys-
tem be abolished. Two reasons for this may be cited. First, it is clear that a
majority of the people in Oregon absolutely favor the initiative and referen-
dum. To many of them, the system represents the nearest possible ap-
proach to a pure democracy. They have recognized that the system has its
imperfections, but these appear too trivial to warrant any radical change in
the basic machinery. Whether or not Oregon will be persuaded to modify the
system in the future will be determined, in large part, by the political and
economic effects which future measures will have. Second, it would appear
that the remedy for the graft and corruption which permeated the legislature
prior to 1902 has not been worse than the disease. Corruption has not been
completely wiped out, but it has been significantly modified. Other complica-
tions have arisen which would seem to indicate that the remedy itself needs
some modification, to be sure, but this is a matter for the electorate to deter-
mine through the regularly constituted democratic processes of government.
Up to the moment, it cannot be demonstrated that the people of Oregon have
conducted themselves in a manner which would justify the abolition of direct
legislation.
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APPENDIX A

Direct LecisLATiON 1N OrecoN, 1938-1948

Propor-
tion of
regis- Electors voting
tered in election
clectors
Ballots cast who | Votedon {Votedon
voted on pro- winning
Type of proposal and short title In favor | Against |proposals| posals side
Per cent |Per cent |Per cent
Recurar GENERAL EvLecrion: Novemser 8, 1038
Total number of registered electors: 557,871
Total number of electors participating : 386, 014
Constitutional Ame-ndments
Increasing governor's time limit on bill consideration
from five to twenty days? *233,384 | 93,752 58.6 §4.7 60.5
Repealing double habxhty of stockholders in banking
corporations? 133,525 | 165,797 53.5 776 430
Increasing the compensation of state legislatorst ... 149,356 | 169,131 571 82.5 438
Legalizing certain lotteries and other forms of gambling2.... | 141,792 | 180,329 57.8 834 46.7
Statutory Measures 1
Extending pre-marital physical examination to women?! ... | *277,099 66,484 61.5 89.0 718
Directing legislature to petition congress for constitu-
tional convention? *183,781 | 149,711 59.7 86.4 475
Authorizing transactions tax for maintenance of retire-
ment fund? 112,172 | 219,557 59.5 859 56.9
Regulating picketing and boycotting by labor unions? .......... *197,771 | 148,460 62.2 89.9 512
Authorizing creation. of board to study water pollution
problem? *247,685 75,295 579 83.7 64.2
Tightening regulation over sale of alcoholic beverages? ...... 118,282 | 222,221 61.0 88.2 57.6
Authonzmg sheriffs to seize slot machines and to destroy
them on court order3? . | *204,561 | 126,580 594 85.7 529
Prohibiting slot machines, authorizing summary
destruction3 *107,912 | 129,043 58.6 84.6 51.3
ReGcurar GENERAL ELecTioN : NovEMBER 5, 1940
Total number of registered electors: 613,428
Total number of electors participating: 489,441
Constitutional Amendments
Removing office time limit on secretary of state and state
treasurer? 163,492 | 213,797 616 77.2 43.7
Making three years’ average people’s voted levies new
tax basel 129,669 | 183,488 510 64.0 37.5
Repealing double liability of stockholders in banking
corporationst 157,891 [ 191,290 56.9 713 39.1
Increasing the compensation of state legislatorst ... 186,830 | 183,031 61.1 76.6 384
Legalizing certain gambling, lotteries and other gambling
devices? 150,157 | 258,010 67.0 833 437
Statutory Measures
Abolishing presidential primary; changmg primary date
from May to September3 156,421 | 221,203 61.5 77.1 422
Extending the regulation of sale and use of alcoholic
liquor3 158,004 | 235,128 64.1 80.3 480
Authorizing the private sale of alcoholic beverafres2 .............. 90,861 | 309,189 65.1 817 63.2
Repealing state milk control law? 201,983 | 213,838 67.8 849 43.7
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1938-1948 (Cont:nued)

Propor-
tion of
regis- Electors voting
tered in election
electors |——— -
Ballots cast who | Votedon {Votedon
- - - voted on pro- winning
Type of proposal and short title Infavor | Against |proposals| posals side
Per cent | Per cent | Pcrcent
Recurar GeENeraL ELECTION: NoVEMBER 3, 1942
Total number of registered electors: 534,522
Total number of electors participating: 288,730
Constitutional Amendments
Increasing the compensation of state legislators! ... ... *129,318 | 109,898 448 82.9 448
Repeal: ng the rural credits loan fund:! *101,125 88,857 354 65.6 35.1
Specifying exclusive uses for gasoline and motor vehicle
taxl ... ! *125,990 86,332 39.2 752 43.6
Autherizing legislative regulation of suffrage forfeiture2.... | 101,508 | 103,404 38.0 709 35.8
Statuiory Measures
P\Lf:onzmg a tax levy on cigarettes® 110,643 | 127,366 446 824 4.1
Restricting net fishing in coastal streams and bays® ... 97,212 | 137,177 43.9 81.1 473
istributing surplus funds to school districts and provid-
ing for the reduction of taxes therein? .......ooooeiieeencee. 136,321 92,623 PO 79.3 472
Recurar Geverarl ErLectioN : NovEMBER 7, 1944
Total number of registered electors: 602,013
Total number of electors participating : 490,711
Constitutional Amendments
Permitting banks to provide alternative means of secur- B
ing depo;xtors1 *228,774 | 115,745 57.3 70.3 46.6
Aut horzmg creation of managerial form of county 3
government? *175,716 | 134,504 54.8 67.3 358
Authorizing tax for and creating veterans loan fund! ...... *190,520 | 178,581 61.3 75.2 38.8
Authorizing legislative regulation of suffrage forfeiture! ... | *¥183,855 | 156,219 56.3 69.3 375
Increasing state tax fund for public school support" ............ 177,153 | 186,976 60.5 742 381
Authorizing gross income tax for maintenance of pension
~ fund? 180,691 | 219,981 66.6 81.5 48
Statutory Measures
Levying tax to provide educational aid to certain war .
veterans! *238,350 | 135,317 62.1 76.1 48.6
Imposing tax on retail sales of tangible personal
property 96,697 | 209,276 60.8 74.6 549
Limiting sale of fortified wines to state stores® ...ocoeeeeceeeee *228,853 | 180,158 679 83.3 46.6
SeeciaL EvecTion: JunNe 22, 1945
Total number of registered electors: 560, 536
Total number of electors participating : 130,049
Statutory Measures .
Authorizing tax levy for state bmldmg fund?! oot *78.,269 49,565 228 983 602
Authorizing a tax levy on sale of cigarettes for school .
support? 60,321 67,542 228 98.3 519
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o et e .

Propor-
tion of
regis- Electors voting
tered in election
electors
Ballots cast who /otedon | Votedon
voted on pro- |winning
Type of proposal and short title In favor | Against [proposals{ posals side
Per cent |Per cent |Per cent
Recurar GENERAL ELECTION : NoVEMBER 5, 1946
Total number of registered electors: 593,342
Total number of electors participating: 351,502
Constitutional Amendments
Changing line of succession to governorl .................. *221,547 70,322 49.2 83.0 63.0
Authorizing Chinese persons to hold real estate, mining
claims? *161,865 | 133,111 49.8 840 46.0
Permitting legislative bills to be read by title only! ... *143,248 | 113,279 43.6 73.6 41.3
Increasing number of senators from 30 to 311 ... 88,717 | 185247 46.3 78.0 527
Statutory Measures
Authorizing tax levy for construction of siate armories?! ... 75,683 | 219,006 49.8 838 62.3
Establishing rural schoo!l districts and school boards! ... *155,733 | 134,673 439 8.3 443
Regulating fishing in coastal streams and inland waters3 ... | *¥106,195 | 101,398 50.1 84.4 55.8
Authorizing income tax for state old age pension fundd...| 83,374 | 244,960 55.8 94.3 69.8
Creating basic school support fund by annval tax levy?... |*157,904 | 151,765 52.2 87.8 449
SeectAaL Erecrion: OcToBer 7, 1947
Total number of registered electors: 334,044
Total number of electors participating: 250,249
Statutory Measures .
Taxing retail sales for school, welfare, and governmental
purposes? 67,514 | 180,333 447 9389 720
Authorizing tax levy on sale of cigarettes? 103,794 | 140,876 H.2 97.8 56.0
RecuLar General ELECTION: NOVEMBER 2, 1948
Total number of registered electors : 694,635
Total number of electors participating: 533,829
Constitutional Amendments
Modifying the six per cent limitation on tax levies! ... 150,023 | 268,155 60.2 784 503
Authorizing indebtedness for state reforestation! ... *211,192 | 209,317 60.5 78.8 396
Removing property qualifications from school district
elections? *284,776 | 164,025 64.6 841 533
Providing a state bonus for World War II veterans? ........ 198,283 | 265,805 66.8 87.0 49.8
Statutory Measures
Authorizing creation of a delinquent boys’ camp? .....o....... *227,638 | 219,196 64.3 838 426
Restricting state power to purchase private power
projects3 173,004 | 242,100 59.8 77.9 454
Directing legislature to expand old age pension system? ... |*313212 | 172,531 70.0 91.0 58.7
Increasing personal income tax exemptions® ... *403,842 63,373 67.6 38.0 76.1
Authorizing the sale of liquor by-the-drink2 ... 210,108 | 273,621 69.7 90.6 512
Prohibiting salmon fishing on Columbia River with fixed
appliances? *273,140 | 184,834 65.9 85.9 51.2
Authorizing transfer of income tax surplus to general
funds 143856 | 236,167 57.7 75.1 43.0

1Submitted by the legislative assembly.
2Submitted by initiative petition.
3Submitted by obligatory referendum.
* Proposals accepted.
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APPENDIX B

CoxnsTiTUTIONAL ProvisioNs REGARDING DiRecT LEGISLATION
IN Orecox

Article I, section 21. ““. . . nor shall any law be passed, the taking
effect of which shall be made to depend upon any authority, except as pro-
vided in this constitution; provided, that laws locating the capital of the state,
locating county seats, and submitting town and corporate acts, and other
local and special laws, may take effect or not, upon a vote of the electors
interested.”

Article IV, section 1. “Legislative Authority—Style of Bill—Initiative
and Referenduwm. The legislative authority of the state shall be vested in a
legislative assembly, consisting of a senate and house of representatives, but
the people reserve to themselves power to propose laws and amendments to
the constitution and to enact or reject the same at the polls, independent of the
legislative assembly, and also reserve power at their own option to approve or
reject at the polls any act of the legislative assembly. The first power re-
served by the people is the initiative, and not more than 8 per cent of the
legal voters shall be required to propose any measure by such petition, and
every such petition shall include the full text of the measure so proposed.
Initiative petitions shall be filed with the secretary of state not less than four
months before the election at which they are to be voted upon. The second
power is the referendum, and it may be ordered (except as to laws necessary
for the immediate preservation of the public peace, health, or safety) either
by the petition signed by 5 per cent of the legal voters, or by the legislative
assembly, as other bills are enacted. Referendum petitions shall be filed with
the secretary of state not more than 90 days after final adjournment of the
session of the legislative assembly which passed the bill on which the referen-
dum is demanded. The veto power of the governor shall not extend to
measures referred to the people. All elections on measures referred to the
people of the state shall be had at the biennial regular general elections, except
when the legislative assembly shall order a special election. Any measure
referred to the people shall take effect and become the law when it is approved
by a majority of the votes cast thereon, and not otherwise. The style of all
bills shall be: ‘Be it enacted by the people of the state of Oregon.! This sec-
tion shall not be construed to deprive any member of the legislative assembly
of the right to introduce any measure. The whole number of votes cast for
justice of the supreme court at the regular election last preceding the filing of
any petition for the initiative or for the referendum shall be the basis on
which the number of legal voters necessary to sign such petitions shall be
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counted. Petitions and orders for the initiative and for the referendum shall
be filed with the secretary of state, and in submitting the same to the people
he, and all other officers, shall be guided by the general laws and the act sub-
mitting this amendment, until legislation shall be especially provided there-
for.”

Article IV, section 1-a. “Initiative and Referendum on Local, Special,
and Municipal Lows and Parts of Laws. The referendum may be demanded
by the people against one or more items, section, or parts of any act of the
legislative assembly in the same manner in which such power may be exer-
cised against a complete act. The filing of a referendum petition against one
or more items, sections, or parts of an act shall not delay the remainder of
that act from becoming operative. . ”

Article IV, section 20. “Subject and Title of Act. Every act shall em-
brace but one subject, and matters properly connected therewith, which sub-
ject shall be expressed in the title. But if any subject shall be embraced in
an act which shall not be expressed in the title, such act shall be void only as
to so much thereof as shall not be expressed in the title.”

Article IV, section 21. “Act to Be Plainly Worded. Every act and
joint resolution shall be plainly worded, avoiding as far as practicable the use
of technical terms.”

Article IV, section 22. “Mode of Revision and Amendment. No act
shall ever be revised or amended by mere reference to its title, but the act
revised or section amended shall be set forth and published at full length.”

Article IV, section 28. “When Act to Take Effect. No act shall take
effect until 90 days from the end of the session at which the same shall have
been passed, except in case of emergency; which emergency shall be declared
in the preamble or in the body of the law.”

Article IX, section 1-a. “Taex Exemption. No poll or head tax shall be
levied or collected in Oregon. The legislative assembly shall not declare an
emergency in any act regulating taxation or exemption.”

Article XIV, section 1. “Seat of Government to Be Determined by
Vote of People. The legislative assembly shall not have power to establish
a permanent seat of government for this state. But at the first regular ses-
sion after the adoption of this constitution, the legislative assembly shall pro-
vide by law for the submission to the electors of this state at the next general
election thereafter, the matter of the selection of a place for a permanent seat
of government; and no place shall ever be the seat of government under such
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law, which shall not receive a majority of all the votes cast on the matter of
such selection.”

Article X1V, section 3. “Seat of Government, How Removed—Public
Institution, Location of. The seat of government, when established as pro-
vided in section 1, shall not be removed for a term of twenty (20) years from
the time of such establishment, nor in any other manner than as provided in
the first section of this article. All the public institutions of the state not
located elsewhere prior to January 1, 1907, shall be located in the county
where the seat of government is, excepting when otherwise ordered by an act
of the legislative assembly and is ratified by the electors of the state at the
next general election following such act, by a majority of all the votes cast on
the question of whether or not such act shall be ratified.”

Article XVII, section 1. “Amendments to Constitution, How Made.
Any amendment or amendments to this constitution may be proposed in
either branch of the legislative assembly, and if the same shall be agreed to
by a majority of all the members elected to each of the two houses, such pro-
posed amendment or amendments shall, with the yeas and nays thereon, be
entered in their journals and referred by the secretary of state to the people
for their approval or rejection, at the next regular general election, except
when the legislative assembly shall order a special election for that purpose.
If a majority of the electors voting on any such amendment shall vote in
favor thereof, it shall thereby become a part of this constitution. The votes
for and against such amendment or amendments, severally, whether proposed
by the legislative assembly or by initiative petition, shall be canvassed by the
secretary of state in the presence of the governor and if it shall appear to the
governor that the majority of the votes cast at said election on said amend-
ment or amendments, severally, are cast in favor thereof, it shall be his duty
forthwith after such canvass, by his proclamation to declare the said amend-
ment or amendments, severally, having received said majority of votes, to
have been adopted by the people of Oregon as part of the constitution thereof
and the same shall be in effect as a part of the constitution from the date of
such proclamation. When two or more amendments shall be submitted in the
manner aforesaid to the voters of this state, at the same election, they shall
be so submitted that each amendment shall be voted on separately. No con-
vention shall be called to amend or propose amendments to this constitution,
or to propose a new constitution, unless the law providing for such conven-
tion shall first be approved by the people on a referendum vote at a regular
general election. This article shall not be construed to impair the right of
the people to amend this constitution by vote upon an initiative petition
therefor.”



APPENDIX C

INITIATIVE AND REFERENDUM PETITION FORMS

WARNING

It is a felony for any one to sign any initiative or referendum petition with any name other than his own, or to
knowingly sign his name more than once for the measure, or to sign such petition wlhen he is not a legal voter.

INITIATIVE PETITION
TO THE HONORABLE EARL SNELL, Secretary of State of the State of Oregon:

We, the undersigned citizens and legal voters of the State of Oregon, respectfully demand that the following pro-
posad law (copy attached) shall be submitted to the legal voters of the State of Oregon, for their a proval or rejection at
the regular general election to be held on the eighth day of November, A. D, 1938, and each for gimself says: I have
personally signed this petition; I am a legal voter of the State of Oregon; my residence and postoffice are correctly
written after my name.

NAME RESIDENCE PRECINCT
(If in a City, Street and Number) POSTOFFICE (Give Name or Number)

|

20....

STATE OF OREGON }
ss,
County of

I
being first duly sworn, say: That every person who signed this sheéet of the foregoing Petition, signed his or her mname
thereto in my presence; 1 believe that each has stated his or her name, postoffice address and residence correctly, and

that each signer is a legal voter of the State of Oregon and County of
Subscribed and sworn to before me this
day of A.D. 193

. Signature of circulator of this sheet of petition.
Notary Public for Oregon.

(Postoffice address of Notary, including street and number,

if in a City or Town (Postoffice address of circulator of this sheet of petition
MY COMMISSION EXPIRES with street and number, if in a City or Town)

Bill Regulating Picketing and Boycotting By Labor Groups and Organizations
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WARNING

It is a felony for anyone to sign any initiative or referendum petition with any name other than his or her own,
orlknolwmgly to sign his or her name more than once for the same measure or to sign such petition when he or she is not
a legal voter,

: Petition for Referendum
To EARL T. NEWBRY, Secretary of State of the State of Oregon:

We, the undersigned, citizens and legal voters of the state of Oregon, respectfully order that House Bill No. 454
entitled “An act relating to and providing a uniform standard of time in regon and requiring certain inatters to conform
thereto; providing variation thereof under certain conditions,” passed by the Forty-fifth Legislative Assembly of the State
of Oregon at the regular session of the legislative assembly, shall be referred to the people of the State for their approval
or rejection at the regular election to be held on the 7th day of November, 1950, and each for himself says: I have per-
sonally signed this petition; I am a legal voter of the State of Oregon; my residence and postoffice are correctly written
after my name,

RESIDENCE PRECINCT
NAME (If in a City, Street and Number) POSTOFFICE (Give Name or Number)

1 -

fr A— -

19
20.... 5 1 o =

STATE OF OREGON }
S8,
County of

I,
being first duly sworn, say: That every person who signed this sheet of the foregoing Petition, signed his or her name
thereto in my presence; I believe that each has stated his or her name, postoffice address and residence correctly, and

that each signer is a legal voter of the State of Oregon and County of
Subscribed and sworn to before me this
day of AD, 19499 e,

Notary Public for Oregon.

(Postoffice address of Nbgary, includipg street and number,

if in City or Town) (Postothce address of circulator of this sheet of petition
MY COMMISSION EXPIRES . with street and number, if in City or Town)

PROVIDING UNIFORM STANDARD TIME IN OREGON
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