CHAPTER TEN

Intensive
Agriculture
N THE FIRST HALF of the 19th century, public
lands were made available for sale into private
ownership. This policy, which was directed at the
goals of land settlement, widespread private owner-

ship of land, and the development of a strong
agrarian base for the country's economy, provided
for a substantial national sufficiency in the production

of food and fiber. But it was not until most of the
land east of the Mississippi had been settled that a
public land agricultural policy was established.
The Homestead Act of 1862 1 was the first of a
number of agricultural land laws that made public
lands available at a nominal price or without money
payment to those who would develop the lands for
farming. When the Homestead Act was passed, the

frontier thad crossed the Mississippi River. The
provisions of the Act were appropriate for agricultural settlement in the eastern portion of the Great
Plains. A settler could obtain 160 acres of land if he
could demonstrate that he had settled and farmed the
land for a period of 5 years.

As settlement moved further west, however, the
increasingly arid conditions led to the need for
changes in public land policy if agricultural settlement of the public lands was to be feasible. In his
famous report of 1878 on the arid lands, John Wesley
Powell noted the need for policies that would recognize that the requirements for successful fanning in
arid and semiarid regions were different from those
of the more humid regions where the requirements of

the Homestead Act could be met. Powell recommended that land be made available in units of
80 acres where irrigation was possible and 2,560
acres where water was not available, instead of the
160 acres available under the Homestead Act.
Changes were made in public land policy. The

Desert Land Act of 1877 2 provided for land to
be made available at a nominal price to those who
would settle the land and irrigate it. A settler could
lAct of May 20, 1862, 12 Stat. 312 (now codified in
scattered sections 43 U.S.C. § 161 et seq. (1964)).

243 U.S.C. § 321-339 (1964).

obtain 320 acres and a husband and wife could each
file for 320 acres. The Carey Act of 1890 provided for grants of irrigable land to the states. These
acts were not sufficient to keep pace with the changes
in American agridultllre. After the turn of the century, the Reclamation Act of 1902 introduced a
new era of reclamation homesteads; and the Stock
Raising Homestead Act of 1916 made it possible
for a settler to obtain 640 acres of nonirrigable land.
But these public land laws also failed to keep pace
with the needs of realistic agricultural production.
Water is, and always was, the key to agriculture
in the arid and semiarid regions of the West. Where
no water was available for irrigation, the size of a
successful farm had to be several times that of one
in the Midwest. Aside from raising livestock, which
often required thousands of acres, only dryland farm-

ing techniques can be used and these require that
considerable acreages be fallow each year; and the
yields are lower than in the humid regions. In valleys
where water was readily available for irrigation, on
the other hand, successful farms could be comparable

in size to those of the Midwest, or even smaller in
some cases. But as the opportunities for irrigation
became more remote from available water supplies,
small farms could not, by themselves, support the
investment required to get water to the land.

The agricultural settlement laws have served the
country well. More than 287 million acres of land
were granted or sold to homesteaders alone. But
we believe that the changes that have taken place in
American agriculture and in the stage of development of the public land areas require major changes
in public land policies for intensive agriculture.
Replacement of Obsolete Laws
Recommendation 68: The homestead laws
and the Desert Land Act should be repealed
243 U.S.C. §1 641-647 (1964).
443 U.S.C. § 371 et seq. (1964).
43 U.S.C. §1 291-301 (1964).
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and replaced with statutory authority for the
sale of public lands for intensive agriculture
when that is the highest and best use of the
land.

It has been estimated that from 1950 through
1967 only about 57,000 acres per year were patented

in the 17 most western states under the homestead
laws and Desert Land Act.6 During the 1950s, 86
percent of the applications under the homestead laws
and 83 percent of the applications under the Desert
Land Act were denied. Furthermore, when entry was

allowed, the applicant, known as an "entryman,"
had no more than a fifty-fifty chance of being able
to meet patent requirements for obtaining legal title.
When these figures are compared with the 275 million acres homesteaded between 1781 and 1934, it

becomes apparent that the era of homesteading is
over and that the laws no longer serve as a viable
mechanism for transferring public lands into private
ownership for agricultural purposes. Nearly all of the
public land suited to agriculture, as visualized when
the homestead laws, including Indian homestead and
allotment acts, and the Desert Land Act were passed,
has already been transferred into private ownership.

public ownership if they are potentially high quality
agricultural lands and would, if in private ownership,

normally be used for agricultural production. If a
parcel of land can be used for farming and produce
crops or other products that can compete on favorable terms with those from lands already being used
for farming, we believe it is contrary to the principles
of good land use to keep such lands from agricultural

use if they do not have higher values in public
ownership.

Some persons, pointing to national surpluses of
certain agricultural products and to massive Federal
agricultural subsidy programs, have argued that there
is no need for a public land agricultural policy. The
Commission finds that these arguments are faulty.
The methods and organization of agricultural production are constantly changing and this results in
shifts in the regional location of agricultural activity.
To resist such change by not permitting new lands

suitable for agricultural production to be used for
this purpose can only lead to inefficiencies in our
agricultural system and to an increased need for
subsidy programs. If it is possible, for instance, for a

farm enterprise to bring Federal land under culti-

jected to misuse because for years they were the only
major land disposal laws available to private citizens.

vation and offer farm products at prices comparable
to those of national and regional markets, then we
believe the land should be used for farming in the
interests of efficiency and consumer welfare.

Although the temporary Public Land Sale Act of
1964 provides a means for an individual to obtain

development is also an important consideration. We

The agricultural land laws have also been sub-

public lands right now, many Citizens have attempted

to use the agricultural land laws to get title to land

for purposes that were not provided for in other
public land laws.

We can find no basic reason for maintaining the
kind of agricultural settlement policies embodied in
the homestead laws, including provision for reclamation homesteads, Indian homesteads, and the Desert
Land Act. The Commission makes no judgment,
neither favorable nor unfavorable, concerning the

merits of an urban-to-rural migration, or about
measures that might accomplish it. But it does
believe it to be indisputable that the agricultural
use of Federal lands can provide little if any significant support for effecting such a turn-about in the
movement of the Nation's population. A comparison
of the area required to maintain a farm family with
an income greater than the poverty level and the total
area of public lands potentially suitable for agricul-

ture suggests that agricultural settlement policies
could have little effect relative to the expected increase of 100 million in the country's population
between now and the year 2000.

We see no reason, however, to hold lands in
o

n. 2, supra.

743 U.S.C. § 1421-1427 (1964).
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The effect of agriculture on regional economic

take note of the fact that a shift in land use to
intensive agriculture from a less intensive use such
as grazing will result in an increased level of economic activity in a region.8 Not only will the
users of the land have increased incomes from the
more intensive use, but this will spread through the
regional economy and indirectly affect the incomes
of grocery stores, service stations, equipment suppliers, and other enterprises.
We believe that a policy for agricultural use of the

public lands can be based, at least in part, on these
regional economic effects. Public land policy should
not discriminate against the possible economic growth
of those regions with Federal lands that have become
valuable for farming under today's conditions, If the

lands can compete under modem technology in
normal markets, those regions where they are located

should be aUowed to develop in a manner parallel
to that of the eastern and midwestern farming
regions.

The Congress may deem it advisable to prohibit
subsidy payments under various general agricultural

programs when public lands are sold for intensive
agriculture. It is impossible to draw a firm concluConsulting Services Corporation, Impact of Public
Land.c on Selected Regional Economies, Ch. III. PLLRC
Study Report, 1970.

sion on this matter because premises for the conchision are not known. We cannot contemplate what
farm program will be in effect even next year. Cer-

tainly, we cannot guess with any accuracy as to
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product needs in the future, especially when we consider regional as well as national needs.

We recognize that the Reclamation Law is no
longer necessary as an instrument for the develop-
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Reclamation Law of 1902 was enacted as a public
land law, today it has ramifications far beyond that
narrow scope. Reclamation projects provide multiple

WYOMING

benefits, including water power, recreation, flood
control, and water for municipal and industrial pur-
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poses, as well as for irrigation. Accordingly, we make

no broad recommendation concerning the type of
reclamation law that should govern Federal develop-

ment of irrigated lands in the future, and instead
recommend that the National Water Commission
address itself to this question.

The value of farm crops contributes substantially to the income of western states.
agricultural lands do not exist under these conditions,
we believe it is in the best interests of the regional

and local people and governments for the land to
The Sale of Public Lands for Agriculture
Recommendation 69: Public lands should be
sold for agricultural purposes at market value
in response to normal market demand. Unreserved public domain lands and lands in
land utilization projects should be considered
for disposal for intensive agricultural
purposes.
Although only relatively few acres of public lands

have been transferred into private ownership in
recent years under the agricultural land laws, attempts to obtain such lands were made for rather
substantial areas, We believe that this demand for
public lands has been engendered in large part by
the fact that these lands are available at a very low
price if other legal requirements can be met. In

other words, the demand for public lands under the
agricultural land laws in recent years has been stimulated by the artificially low krice of these lands.
We believe that this condition is inconsistent with
good land use planning and development and that
it should not be permitted to continue. We propose,
therefore, that sales of public lands for agricultural
purposes be treated much the same as sales of other
lands or resources. Lands should be sold only when
a market demand exists in the local area of the lands
and the potential purchaser or purchasers are willing
to pay the fair market value of the lands, as determined by local conditions. If regional demands for
n. 4, supra.

remain in public ownership.

We note the extent to which agricultural land use
patterns have changed over the years with changes
in the use of machinery, fertilizers, and irrigation.
Jt is clear that the process of making land available
for agriculture must be dynamic to meet these chang-

ing conditions. Jf the market is to serve as a guide
to the area of lands to be transferred out of public
ownership, the process of land classification must be

repeatcd from time to time to reflect changes in
market conditions. Whether or not sufficient market
demand exists to make it advisable to ofier public
lands for sale will be a matter of judgment and will
vary from time to time and place to place.
Market value of land was not a consideration in
the disposal of public domain lands under the settlement laws, i.e., the homestead laws, the Desert
Land Act, and the Indian homestead and allotment
laws.1° However, the temporary 1964 Public Land
Sale Act authorizes the Secretary of the Interior to
disposc of lands that have been classified as chiefly
valuable for agricultural purposes through competi10 The payment of a small fee is required when application for entry is made under the homestead law., but no fee

is

required tot Indian homestead applicants. The Desert

Land Act requIres only the payment of the nominal sum of

$1.25 per acre and proof that at least $3.00 per acre has

been expended on reclamation and development. Reclamation homesteaders do not pay for theft land, but must pay
the construction charges apportioned to the irrigable area
of their entry up to the limit of their ability to pay. (For the
Indian Homestead Act, see 43 U.S.C. § 189 (1964) and for
the General Indian Allotment Act see 25 U.S.C. §1 334-336
(1964)).
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tive bidding at not less than the appraised fair market
value in tracts of up to 5,120 acres.
There will be vast areas in which the higher use for

Federal lands will not be agriculture; for example,
national park use of FederaJ lands in our view will
always prevail over agriculture. Likewise, the natiorial forests, national wildlife refuges, and other

public lands withdrawn or reserved for

specific

purposes should generally not be transferred out of
public ownership for agricultural purposes. On the
other hand, we find no good reason why lands purchased by the Federal Government for so-called land
utilization projects, many of which now make up the
national grasslands, should not be made available
for intensive agriculture under the same conditions
as the unreserved public domain iands.lL

The argument is scmetimes made that public
lands, particularly those purchased by the Federal

Government when they were in a rundown and
eroded condition, should not be permitted to be
farmed again. It is said that the land would be overused and would again become rundown and eroded.

We do not find this to be a substantial argument.
Government assistance programs that have been
instituted since the 1930's, such as those of the Soil
Conservation Service, help farmers to maintain lands
in good condition. Such programs are, we believe,

sufficient insurance against a repeat of the "dust
bowl" conditions that led to the acquisition of much
Federal lands.*
The Commission recommends that leaseholds be
used for Federal lands only when those lands must
be retained for national objectives other than agri-

cultural production. We take no exception to the
proposition that if lands needed by the Federal Government for national programs, such as the wildlife

refuges, can be used temporarily for agriculture
without compromising the primary purpose of the
area, they should be so used under lease. This ap-

proach would make it possible to lease lands at
their market value when a regional demand exists,

but the lands would remain under the control of
the Federal Government. Whenever their use for
agricultural purposes interferes with the primary purposes for which the lands are held, the lands should
not be leased.
This approach would give the public agencies con-

siderable flexibility in making lands available for
"Lands acquired under the land utilization program between 1935 and 1946 were primarily marginal and submarginal farms. Nearly one-half of the total area acquired

in the northern part of the Great Plains. See H. H.
Wooten, The Land Utilization Program, 1934 to 1964.

is

U. S. Department of Agriculture 1965, Washington, ID. C.
* Commissioner Clark submits the following separate
view: For the very reasons cited as background for Government acquisition of the land, I disagree with the conclusion
reached.
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agriculture so as to fit this use in with other uses
of the land. At the same time, it would provide
private citizens with an opportunity to obtain the
use of some classes of public lands from time to time
although, of course, this use would not be permanent.

Role of the States
Recommendation 70: The states should be
given a greater role in the determination of
which public lands should be sold for intensive agricultural purposes. The state governments should be given the right to certify or
veto the potential agricultural use of public
lands but only according to the availability
of state water rights. Consideration should
also be given to consistency of use with state

or local economic development plans and
zoning regulations.

There have been two eras in the identification of
Federal lands suitable for intensive agriculture. In
the system used prior to the enactment of the Taylor
Grazing Act in 1934,12 the potential "applicant"
identified and filed on the lands he wished to enter.
In the system used since 1934, and as refined in the

temporary Classification and Multiple Use Act of
1964,12 the potential entryman can still identify lands

for entry, but the Federal Government, through the

Bureau of Land Management, must classify the
desired lands as more suitable for agricultural purposes than for other purposes before entry will be
allowed.

Two significant problems arise in this connection.
Public land agency personnel may not be in a good
position to judge the suitability of public lands for
agricultural purposes, and they are clearly not in a
good position to evaluate the impacts of agricultural
development on state and local government.
To obtain greater objectivity and expertise, the
Commission proposes that state institutions with
demonstrated competence in the agricultural sciences
should be consulted by Federal agencies concerning
the suitability of Federal lands for intensive agri-

culture. This work would be an extension of the
kind of research being conducted on a routine basis
by the state agricultural experiment stations and the

programs of the Federal Extension and Soil Conservation Services. This process will not make the
land available for agricultural entry; it would only
constitute a first step in determining whether or
not disposal for agricultural use would be ordered.
While generally the final decision must remain with

the Federal Government, the states are significantly
1243 U.S.C. § 315 et seq. (1964).
143 U.S.C. § 141 l-1418 (1964).

This abandoned Oklahoma homestead testifies that not all West-bound pioneers were successful.

The Oklahoma land rushes have long been remembered as the dramatic era in Americas homesteading history.
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affected by these decisions. Allocation of water rights,

is the one state in which agricultural entries under

and social costs resulting from farm failures,

the Homestead Act" can be made anywhere on

ex-

emplify the varied interests a state can have. In most

unappropriated, unreserved public domain lands.

regulatory agencies to allocate scarce water rights
and have assigned priorities for water use among
domestic and municipal uses, agricultural uses, and
industrial uses. These priorities generally become
part of a state's economic development plan. Thus, a
state government, through its state water engineer or
another agency, should have the power to deter-

cessful in Alaska. We note that only one-third of the
claims went to patent and less than 6 percent of the
patented land is now cultivated. To an even greater
extent than in other areas, homesteading was used
as a means of acquiring public lands by people who

of the West, state governments have established

The Homestead Act has been generally unsuc-

were interested in settlement, but not necessarily
in farming."1

mine if water rights are available and should be

The lack of control over the location of home-

committed to Federal lands for irrigated agriculture.

It is particularly important that the state be given

steads has caused a substantial expenditure of public
funds to provide schools, roads, and other services

the opportunity to determine the effect of water transfers, especially if changes in points of diversion are

to remote areas. Because, as indicated above, the
Taylor Act does not apply in Alaska, there is no

involved and existing return flows and subsequent

machinery for screening homestead entries on a case

appropriations are disturbed.

by case basis. This lack of control by either the

As in other parts of this report, the Commission
endorses the concept embodied in the Public Land
Sale Act of 1964, which contains a provision that
lands should not be disposed of until zoning regulations have been enacted by the appropriate local
authority." It is not likely that state or local governments will object to the establishment of most farm
enterprises; but since they will be required to pro-

Federal or the state government would be rectified by
our proposal.

vide whatever additional social services may be needed

The State of Alaska has already selected most of
the suitable agricultural land. Any Federal approach
to making lands available for agricultural use on an
indiscriminate basis without fullest consultation with
the state would only succeed in encouraging fraudulent use of the Federal laws and in frustrating state
efforts to plan land uses statewide.

for the new enterprise, it is appropriate to give them
the opportunity to determine whether allocation to
intensive agriculture would be consistent with overall
state and local development plans. If they fail to

Consideration of Restraints
Recommendation 71: The allocation of public

lands to agricultural use should not be burdened by artificial and obsolete restraints
such as acreage limitations on individual
holdings, farm residency requirements, and
the exclusion of corporations as eligible

utilize the opportunity, and water is available, the
Federal Government should be able to proceed with
disposal.
Future agricultural development in Alaska should
be based entirely on lands selected by the state under
the statehood grant. Direct participation of the state

applicants.

in the whole process of making lands available for
development is especially important in Alaska because of the relative Jack of development and the
high cost of making governmental services available

restrictions designed for the settlement objectives of

to remote locations. The statehood grant of over
100 million acres, however, gives Alaska an op-

and the ban in some cases against corporate farming.

portunity to exert control over agricultural development in the state.
At the present time, there is no statutory authority
for classification of public lands in Alaska other than
that provided under the temporary Classification and
Multiple Use Act of 1964." The kind of classification under the Taylor Grazing Act 10 that controls
agricultural entries on public lands in the lower 48
states does not apply to Alaska, which is excluded
from the provisions of the Taylor Act. Thus, Alaska
"43 U.S.C. § 1422 (1964).
43 U.S.C. § 1421-1427, as amended, (Supp. IV,

1969).
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The agricultural land laws contain a number of
those laws. The principal limitations deal with individual acreage holdings, residency requirements,

We can understand the reasons that led to the
use of such restraints in the agricultural land Jaws.
But our review has convinced us that the continued
imposition of limitations that were designed for an
earlier era is not wise and that great care must be
taken in imposing new limitations. The great speed
with which changes in technology and the organization of agriculture take place today can make policies

that appear to be modern obsolete within a few
years.
17

11

U.S.C. § 31Sf (1964).

,

supra.

University of Wisconsin, Federal Land Laws and

Policies in Alaska, Ch. V. PLLRC Study Report, 1970.

Acreage Limitations

One common feature of all agricultural settlement

laws is some form of statutory limitation on the
acreage any one person can acquire. The maximum
acreage an individual may obtain ranges from 160
under the general homestead laws to a combination of
desert land and enlarged homestead entries of up to
480 acres.
In the Reclamation Act of 1902,19 Congress set a
maximum limitation of 160 irrigabie acres of land for

a farm unit established on public land within a reclamation project, but the Secretary of the Interior
was given authority to limit the individual public
land farm unit to a lesser amount. The size of the
farm unit is based upon the sufllciency of each unit

to support a family and repay to the reclamation
fund the charges apportioned to the land.

The contractor study prepared for the Comniission provides data concerning the changes which have

taken place in the size of farms in the 17 western
states since about 1935, and the picture that emerges

is not at all consistent with the restrictions in the
land laws that limit the acreages made available to an

entryman. Between 1935 and 1964, the percentage

increase in farm size ranged from 71 percent in
Nebraska to 742 percent in Arizona. Farm size
doubled in virtually all of the 17 states studied, and
the increase in four states was about threefold.2°
In 1964 Oklahoma had the smallest average farm,
407 acres, followed by Washington with 418 acres

and California with 458. In all other states the
average farm totaled at least 500 acres, and in six
of the 17 states the average was more than 1,000
acres. Moreover, the average size of irrigated farms
demonstrated the same characteristics. Although, as
a general rule, only a small part of irrigated farms

was actually irrigated, 10 of the 17 western states
had irrigated farms averaging more than 1,000 acres,
ranging up to 4,706 acres in Arizona.
The sizes of these farm enterprises are consistent
with agricultural technology today but will probably
be too small in the near future. Modern labor-saving

machinery is costly and must be applied to larger
acreages in order to achieve reductions in unit costs.
A substantial increase in the size of the farm and a
significant decline in the number of farms are the
inevitable results of improvements in technology.

The Commission recognizes the desirability of
permitting relatively small farmers and potential
farmers access to Federal lands. But this objective

requires more imaginative solutions than simply
limiting the total amount of acreage that can be
20

n. 4. supra.
University of South Dakota, Federal Public Land Laws

and Policies Relating to intensive Agriculture, Vol. UI.
PLLRC Study Report, 1969.

owned by a single person or firm. The amount of
land transferred for intensive agricultural use should

not be sub ject to such restrictions. However, this
recommendation is conditioned by two important
qualifications:

Federal lands, if suitable for allocation to agricul-

tural use, should be sold in units small enough to
allow relatively small farmers entrepreneurs and potential farmers to compete
them on a meaningful
basis. If Federal land disposal policy for lands potentially useful for intensive agriculture is designed

so as to avoid excluding smaller enterprises, then
lands must be offered in units that will permit bidding

by others besides large firms and wealthy persons,
but will still be large enough for efficient operations.
Because the minimum farm size necessary for efficient operation will vary from region to region, the
final determination of optimal size offerings should
be made regionally. In some situations, disposal units

of 80 acres might be appropriate; in other cases,
because of the physical and hydrological characteristics of the region, 640 acres might be the optimal
size of land offerings.
To assure that the limitations imposed in each area
are consistent with the realities of farming, we suggest

that state and perhaps local governmental institutions
be involved in the determinations. The agricultural
experiment stations of the land grant universities
would be particularly useful, as would the extension
agents located in each county.
Secondly, the amount of land acquired by a single

buyer in a single sale of Federal lands should be
limited to an appropriate percentage of the total
oflered. The objective of allowing small enterprise to

acquire some of these Federal lands could still be
frustrated if an affluent buyer simply outbid all

others. Consequently, there should be a limitation
on the number of acres a single buyer or consortium
of buyers could purchase at a single sale.
Residency Requirements

Residence on farms should not be a prescribed
condition for intensive agricultural use of Federal
lands. The homestead laws require that the entryman

construct a habitable house upon the land, establish residence within six months, and, except for
certain circumstances, maintain his residence there
for at least seven months out of each of the next
three years. Desert land entrymen must have established a residence in the state in which the desired
desert land is located.
Because settlement objectives, as noted previously,

can no longer be of malor importance to public
land agricultural policy, residence as a condition of
eligibility to acquire agricultural lands is anachro183

fistic and loses significance. But more importantly,
residence requirements can restrict the operation of

enterprise have substantial financial backing. It sim-

public land agricultural policy in a way that will

today to start farming without both financing and
technical capability. But, we do not believe that the
investment needs are so great that it is necessary or
desirable for the Federal Government to so qualify
those to whom land will be made available.21 The

lead to inefficient farming. We see no reason why,

for example, Federal lands in a state should not
be made available equally to a resident of the state
and to a nonresident who desires to establish a farm
in the state. Neither do we see, in this day and age,
when many farmers live in towns and commute to
work on their farms, why Federal land should be
made available only to those who promise to live
on the land.
Corporate Farming

The corporate form of business organization
should not be excluded from participation in the
distribution of Federal lands for intensive agricultural
uses.

Under the homestead laws and the Desert Land
Act, corporations are not permitted to acquire agricultural land. But there appears to be no compelling
reason to continue to discriminate against the corporate form of business organization in disposing of
Federal lands for intensive agriculture. Not only is
such discrimination inequitable, it also risks gross
inefficiencies by ignoring the technology and size
requirements of modern agriculture and the fact that
many small farms are now operated by family corporations in order to secure advantages under tax
and inheritance laws.

Similarly, prescribed fiiwncial requirements and
capacity should not be a condition of access to Federal lands for intensive agricultural use, While the
general homestead laws do not require any indication
of financial capability, the reclamation homesteader
must pay 5 percent of the construction charge fixed
for the farm unit he has chosen before the required
certificate of qualification will be issued.

We recognize that modern agriculture, with its
demands for investment for machinery, irrigation
facilities, and land, requires that a potential farm
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ply is not possible in most areas of the country

fact that land is to be sold at its market value together
with our next recommendation will tend to eliminate
those who are not in a position to bid competitively
for public land suitable for intensive agriculture.
We recommend that cultivation requirements be
used for a limited period of time to minimize speculation on lands disposed of for agricultural use. We
generally oppose restrictions on land use after title
passes from the Federal Government to a purchaser

who pays market value for the land. However, in
some instances, including the disposal of land for
agricultural purposes, we believe it is desirable to
assure the dedication of the land to agricultural use
for a prescribed limited period.
Agriculture is a low value use in most areas when

compared with residential or commercial develop-

ment. Throughout the country, the possibility of
making a speculative windfall gain on farmland has

caused problems for local zoning boards and has
created instability in local land markets. The Federal

Government should not add to the problem by
making public lands available in a way that will
encourage speculation, particularly in farming areas
where local zoning, if any, may be weak.

Requiring that market value be paid in disposing
of lands for intensive agricultural use will go a long

way to minimize speculation. Rut this should be
accompanied by a cultivation or development requirement, with provision for the possibility of rever-

sion of the land title for noncompliance. We do not
believe that this constraint should be indefinite, but
rather that it should expire automatically after a
reasonable period of time has passed.
21 Where invesLiiients are to be very heavy, and other uses
will be precluded, we recognize the need to have a financial
standard for qualification. See Chapter Thirteen on Occupancy Uses.

CHAPTER ELEVEN

The Outer
Continental
Shelf
CONTINENTAL SHELF is an extension
of the continental land mass that is overlain by
water. The water and its resources above the
Shelf are not considered a part of it and are governed

THE

almost entirely by a legal regime that is separate

Since the Shelf lands, which are under the jurisdiction and control of the Federal Government, are
outside the territorial limits of any state, they and
their resources differ, in that respect, from the public
lands onshore which lie within state borders, They

and distinct from that of the Shelf. However, the exploitation of the mineral resources of the Shell
does have an interrelationship with other values in
the water and on the sea floor, and the Commission,

may be more nearly equated legally with the federally

in carrying out its statutory responsibility to consider the "disposition or restriction on disposition
of the mineral resources . . in the Outer Continental Shelf," has taken those values and relation-

Outer Continental Shelf Lands Act to provide a
system to govern the issuance and maintenance of

ships into account in this study.

given limited but discretionary authority to regulate
mineral leasing on the Shelf: (a) without prejudice

.

The United States, by Presidential proclamation
in 1945,1 asserted jurisdiction over natural resources

of the subsoil and seabed of the Continental Shelf
adjacent to our shores. In 1947, the Supreme Court
ruled that the United States was possessed of paramount rights over the Outer Continental Shelf sea-

ward of the ordinary low water mark along its
coast.2 Following that decision, Congress passed the
Submerged Lands Act of l953, granting the coastal
states title to the submerged lands seaward from their
coasts to a distance of 3 geographical miles and, in
the case of Florida and Texas, up to 3 marine leagues

in the Gulf of Mexico. Since then, there has been
protracted litigation to determine the exact coast-

lines of these states from which to measure the
grant.
Pres. Proc. No. 2667, Sept. 28, 1945, 59 stat. 884; Exec.
Order No. 9633, Sept. 28, 1945, 3 C.F.R. 1943-1948 Comp.
P 437.

The term "Outer Continental Shelf" means that portion
of the Continental Shelf which is under the jurisdiction of
the Federal Government as opposed to that portion which is
under the jurisdiction of any State.
2 U. S. v. California, 332 U. S. 19 (1947).
243 U.S.C. §11301-1303, 1311-1315 (1964).

owned lands within a territory prior to statehood.
However, the public land laws are inapplicable to
the Shelf, and in August 1953, Congress enacted the
mineral leases on the Shelf.

Under the Act, the Secretary of the Interior is
to independent as well as major operators; (b) in
such a way as to obtain a fair return for the United
States; and (c) so as to insure the fullest recovery
of the resource under sound conservation practices.
The Act requires that oil and gas leases be issued
on a competitive basis, either by cash bonus with a

fixed royalty of not less than 12½ percent of the
value of production, or on a royalty basis with a
fixed cash bonus. With respect to sulphur and other
minerals, the Act provides for competitive cash

bonus bidding only, and sulphur leases are required
to carry a royalty of not less than 5 percent of the
value of production.

In the case of other minera's, the Secretary of
the Interior has been granted wide discretionary
authority. However, no regulations for the leasing
of those minerals have yet been issued. Only one
such lease (for phosphates) has ever been issued,
and it was cancelled and the bonus and rentals
refunded when it was determined that unexploded
naval ordnance on the seabed would prohibit mining
operations.
'43 U.S.C. 11 1331-1343 (1964).
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Oil, gas, and natural gas liquids comprise the
greatest current production of all Shelf minerals.
Proved reserves are 2.9 billion barrels of oil and
natural gas liquids and 30.3 billion cubic feet of
gas. There is no satisfactory basis for determining
undiscovered recoverable resources, but estimates

has been recognized by treaties, Presidential proclamation, congressional action, and judicial decision.

suggest a range of 34 to 220 billion barrels of

provisions of state civil and criminal laws are incorporated by reference and made applicable to the

liquids and 170 to 1,100 trillion cubic feet of natural
gas. Although only oil, gas, natural gas liquids, and
sulphur are presently being produced from the Federal portion of the Continental Shelf, a wide range of

other minerals of varying quality and quantity are
also known to exist on the Shelf, Currently, however, there is no significant demand for those deposits, and required supplies of such minerals are
being furnished by onshore sources of foreign
markets.

Adjacent states have no authority to enforce their
civil or criminal laws on the Shelf beyond the 3-mile

or 3-league limit. To the extent that they are not
inconsistent with Federal statutes or regulations, the
Shelf as though they were Federal law, The effect of
this assimilation is that the enforcement of these state
laws is entirely a Federal matter. The Commission
finds no valid reason for extension of state jurisdic-

tion to the Shelf, since to do so would be contrary
to the national character of the Continental Shelf
lands and to the established position and obligations
of the United States in international law and treaties.
The administration of the Outer Continental Shelf

Continental Shelf have already contributed substantially to the national Treasury. Receipts as of
June 30, 1968, from the sale of leases on the Shelf

Lands Act has not been free of problems. But the
Act itself, as an authority for leasing, has worked
well, and the leasing procedures adopted to implement the Act have been relatively free of major

and from rentals and royalties totaled over $2.7

problems.

In terms of dollar value, the resources of the

billion.

Questions concerning the extent of the jurisdiction
over the Shelf of the Federal Government, vis-a-vis
the states and other nations are important. However,
the Organic Art of the Commission limits its study
in this area to "lands defined by appropriate statute,
treaty, or judicial determination as being under the
control of the United States in the Outer Continental
Shelf."

Therefore, the Commission has confined its detailed policy examination and its recommendations
to the administration of the mineral resources of the
Outer Continental Shelf which belong to the United
States, whatever the extent of national jurisdiction.

72:

Complete

authority

over air activities on the Outer Continental
Shelf should continue to be vested by statute

in the Federal Government. Moreover, all
Federal functions pertaining to that authority, including navigational safety, safety on or
about structures and islands used for mineral
activities, pollution control and supervision,

mapping and charting, oceanographic and
other scientific research, preservation and
protection of the living resources of the sea,
and occupancy uses of the Outer Continental
Shelf,

should be consolidated within the

Government to the greatest possible degree.

The exclusivity of Federal jurisdiction over the
seabed and subsoil of the Outer Continental Shelf
See specifically 43 U.S.C. § 1400(g) (1964).
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Although the Commission is not concerned with
techniques of production control, it recognizes that
one of the most important methods of attaining the
maximum recovery from an oil reservoir is the limita-

tion of the rate of production. Production control,
therefore, is an integral part of mineral production
management.

The Outer Continental Shelf Lands Act gives the

Secretary of the Interior unrestricted authority to
regulate and conserve the production of mineral
resources from the Outer Continental Shelf. He may,
if he chooses, institute a system of production con-

trols for oil which would depart from the system

Authority Over the Shelf
Recommendation

Conservation Regulations

used by adjoining states. However, the Act specifically authorizes the Secretary to cooperate with the
adjacent states in their conservation efforts.
A number of states administer programs to proration the amounts of crude oil that can be produced
from fields within their boundaries.7 Prorationing
43 U.C. § 1334 (1964).

Proration has been defined as the rules and procedures
by which a regulatory agency determines total crude oil production for a state and allocates the total among the various
reservoirs arid to the producers in each reservoir. The maxi-

mum "allowable" production from each well is fixed for a
given period of time. Production in excess of the allowable
is prohibited.

Prorationing measures were adopted in order to regulate
the rate at which the owners of overlying lands could with-

draw oil from a common reservoir. Some prorationing
states establish allowables on the basis of the "maximum

efficient rate" of proluction (MER) that will conserve field
pressures and accomplish the maximum primary recovery
of oil in each pool or reservoir. Other states also apply a

of production has frequently been attacked because
it is allegedly a system of price fixing by the state.
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on the ground that they serve a legitimate conservation purpose, even though they may have an incidental effect on prices.9 Furthermore, recognition of
prorationing as a conservation system has been

given by Congress in its consent to the Interstate

/

5.

Oil Compact to Conserve Oil and Gas, first approved
in 1935 and extended 10 times, and in the Connally
Act which prohibits the interstate transportation
of oil produced in excess of allowables fixed by state
regulation.

Among the coastal states, Louisiana and Texas,
dominant domestic oil-producing states, both have
market demand prorationing systems. Most, if not
all, of the producing states regulate well spacing as
a conservation measure, and the Federal Government
also regulates the spacing of wells on the Shelf. This

type of regulation does have an effect on the rate

of production from a given reservoir, although
neither as direct nor as limiting as that of prorationing.

In 1956, the Federal Government and the State of

Louisiana entered into an agreement to permit oil
and gas exploration and production offshore Loui-

Crude oil from the Outer Contnenta Shelf
is contributing an increasing proportion of
total U. S. production.

siana during the pendency of litigation over the state's

coastal boundary. At the same time, a tacit agreement was reached under which the Federal lessees off

Louisiana are required to comply with state conservation regulations. Similar procedures have been
applied to areas off the coast of Texas.

Consistent with our basic recommendation that
complete authority of all activities of the Outer Continental Shelf should continue to be vested by
statute in the Federal Government, we recommend
that, in the interest of conservation, the Federal Government promulgate and administer its own rules for
controlling the rate of production from Outer Continental Shelf oil and gas fields. In this connection,

we note that in January J967, the Secretary of the
Interior announced his intention to promulgate rules

Coordination with the States
Throughout cur deliberations, there was a strong
sense of need for coordination between the Federal
Governrncnt and the affected states. This concern
is reiterated in many parts of this report. While asserting the need for Federal conservation control
of the Outer Continental Shelf, we recognize that
there must be close coordination between the Federal
Government and the adjacent states.
Any limitations proposed by adjacent states should

be taken into consideration by the Federal Government in determining the amount of production allowable from wells on Federal leases. But, state produc-

regulations have been developed from data

for the regulation of oil and gas production from

tion

the Shelf, including independent prorationing.'° The
announcement has never been implemented, and the

related to dry land and shallow tidewater operations.
As Outer Continental Shelf production moves into
deeper waters, economic arid technical comparability
between state production, which is in shallow waters
or on dry land, and deep water production becomes
more remote.
At some point, it becomes doubtful that it will be
in the interest of the Federal Government or the lessee
to require compliance with state allowables. Therefore, the Federal Government should have an inde-

Commission urges that it be done.
market demand factor which restricts the allowable production to a level equal to the estimated demand at the prevailirig price. The theory supporting this system is that a stable
market will encourage orderly production of oil and avoid
economic pressures to maximize production over the short
term.

See Champlin Refining Co. v. Corporation Commission
of Oklahoma, 286 U. S. 210 (1932).
' 15 U.S.C. §1 715-715L (1964), as amended, (Supp. V.
1970).
10

32 Fed. Reg. 95.

pendent, flexible system of allowables to meet the
variety of conditions which may be experienced.
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Administration

It is recognized that the areas of the Outer Con-

tinental Shelf, the surface and subsurface of the
seabed, the water column above it, and the air above
the water, are subject to a variety of uses and controls by different agencies of the United States. The

Commission was astounded, in fact, to find that
currently 10 major departments and agencies, ranging

from the Corps of Engineers to Interior's Fish and
Wildlife Service, have jurisdiction or responsibility
for various activities on the Outer Continental Shelf
or the super-adjacent waters and air space. Within
these departments and agencies, jurisdiction and
responsibility is further fragmented.

In practice, this has nieant that lease contracts
have not always contained all the terms and con-

Since a lessee can complain that the contract
given him by the leasing agency did not allow for
certain conditions that were later imposed upon him
by other agencies, a continuation of present practices
could be harmful. The orderly development of leased
areas could be affected if lessees surrendered their
leases rather than assume the additional costs. More
importantly, there is a danger under the present sys-

tem of fragmented jurisdiction that some resource
values might not be adequately protected due to
lack of coordination within the bureaucracy.
We do not believe that there is any sound reason
to perpetuate divided administration. Quite the contrary, recent history indicates that it is essential
that responsibility and authority for administration
be consolidated not only for the benefit of the public,
represented by the government, but also in fairness

to those operating on the Shelf. We recognize that
national sccurity considerations may necessitate placing some responsibility in the Secretary of Defense.
If so, we recommend that a more formal cooperative
understanding be arrited at between the leasing
agency and the Department of Defense so that, to the

extent possible, conditions required by national security be contained in the lease sale notice and the
lease.

In the interim, during the period before this recommendation to centralize administration in one place
is implemented, we believe that some remedial steps
should be taken administratively. We recommend, to
the extent that more than one department continues
to have functions on the Outer Continental Shelf,
consolidation within each department should be accomplished to the mcuimum extent feasible.

Resources of the Continental Shelf already
have contributed nearly three billion dollars
to the National Treasury.

ditions which the lessees have eventually had to
meet. At the time of the Santa Barbara oil lease
sale, for example, the leases in some areas did not
contain certain "hold harmless" and "evacuation"
clauses which had been recommended by the Department of Defense because of its activities at
Vandenberg Air Force Base. However, the Department of Defense eventually succeeded in imposing
the conditions through the permits that the lessees
had to secure from the Corps of Engineers to erect
their drilling platforms.
The Corps of Engineers, charged by the Outer Continental Shelf Lands Act with preventing obstruction to
navigation of artificial structures on the Shelf, issues drilling
platform permits. 43 U_S.C. § 1333f (1964). Similarly, cer-

tain conditions can be added to drilling permits by other
190

Protection and Enhancement of the Environment
Recommendation 73: Protection of the environment from adverse effects of activities
on the Federal Outer Continental Shelf is a
matter of-national concern and is a responsibility of the Federal Government. The Com-

mission's recommendations concerning improved protection and enhancement of the
environment generally require separate recognition in connection with activities on the
Shelf, and agencies having resource management responsibility on the Shelf should

be required by statute to review practices
periodically and consider recommendations
from all interested sources, including the
Council on Environmental Quality.

In addition, there must be a continuing
statutory liability upon lessees for the cleanup of oil spills occasioned from drilling or
agencies like the
Geological Survey.

Fish and Wildlife

Service

and the

production activities on Federal Outer Con-

leasing on the Shelf and not deny the United States

tinental Shelf leases.

this vital source of domestic supply.

Use of the sea, its waters, the seabed, and what
lies under it, offers one of the most promising frontiers of opportunity. But the development of mineral
resources from the Outer Continental Shelf must be
considered in relation to navigation, commercial and
sport

fishing,

scientific

and

research

Notices and Public Hearings
Recommendation

74:

Proposals to

open

areas of the Outer Continental Shelf to leas-

ing, incIudng both the call for nomnatior
of tracts and the invitation to bid, as well

activities,

as operational orders and waivers of order
requirements should be published in at least

bottom-dwelling marine life, recreation, defense installations and projects, and aesthetic values.
By treaty, by law, and by regulation, the United

one newspaper of general circulation in each
state adacent to the area proposed for leas-

States has attempted to protect the Outer Continental
Shelf environment and the adjacent waters and shores.

ing or for which orders are promulgated.
Where a state, on the recommendation of
local interests or otherwise, believes that
Outer Continental Shelf leasing may create
environmental hazards, or that necessary

But recent massive oil leaks and spills in the Santa
Barbara Channel and in the Gulf of Mexico indicate
that administrative actions have not, in. fact, been
adequate to minimize or prevent damage to other
uses and values.'2 13 To avoid repetitions of these
incidents with their resultant damage to beaches,
marine property, and marine life, administrative
procedures arid actions, as recommended elsewhere
in this report, must be improved and tightened.
During this Commission's review, we were encouraged, first, by the promulgation of regulations

precautionary measures may not be provided,

or that natural preservation of an area is in
the best interest of the public, then, at the
state's request, a public hearing should be
held and specific findings issued concerning
the objections raised.

and, subsequently, by the passage by Congress of an

Existing regulations neither require public hear-

act imposing absolute liability upon the lessee for

ings, nor do they provide for any pub]ic notice which
would prompt a request for such a hearing, other than
a call for nominations of tracts to be leased14 The

cleanup of oil spills occasioned by drilling or production operations. In order to assure continuity coupled
with a certainty of minimizing damage, to the extent
possible,

we favor statutory definition of a lessee's

liability.
While placing liability on the lessee will assure
correction of the damage, it is far more important

call for nominations is the procedure by which the

Department of the Interior seeks to identify the
tracts that should be offered for lease at a particular
time. In past practice, the operating industry has had
the gieatest influence by indicating its interest in

take whatever action the Government can to
minimize, if not eliminate, the possibility of pollution or other adverse impacts on the environment.

certain tracts \vhich it would like to see offered for

Elsewhere in this report, we make specific recommendations relative to the enhancement or maintenance of the environment on public lands generally.

designation of tracts for lease, even though others,
such as the Bureau of Commercial Fisheries in the
Fish and Wildlife Service, would appear to have a
direct interest. Parenthetically, therefore, this underlines a need for our earlier recommendation to centralize Federal authority over the activities on the

to

However, the impact from a leak on Outer Continental Shelf operations is so great that we urge
accelerated action to implement all the recommendations contained in this chapter as part of the process
of the increased vigilance that is necessary to guard

against future incidents involving oil spills on the
Outer Continental Shelf. With such increased vigilance, we believe it is possible to continue oil and gas
In this connection, the Commission notes that there is
a parallel and sometimes greater threat to the environment
by reason of spills caused from accidents incurred by the
tankers currently being used to transport oil.

Rocky Mountain Center on Environment, Environmental Problem on the Public Land, Pt. II, case study No. 11.
PLLRC Study Report, 1970, contains a detailed description
of the Santa Barbara oil spill and its environmental consequences.

one reason or another. We also note that of all
the concerned Federal agencies, only the Department
of Defense has asserted considerable influence in the

Shelf.

We do not imply that greater surveillance by
Federal agencies over tracts to be offered for lease
will fill the existing gap. Presently, the call for
nominations is published in the Federal Register
which is seen by relatively few people. A press release

issued by the Department of the Interior generally
results in publicity only in the trade press. These
notices, while ample for the purpose of notifying
the oil and gas industry, are insufficient notice to the
public that a sale may be held.
14 See 43 C.F.R. Pt. 33S0 (1969).
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Notice of intent to offer leases describing in gen-

terest of conservation, the Secretary may permit a

eral terms the area subject to nomination should
be published in newspapers in the state or states
adjacent to the proposed sales area and elsewhere
as may be appropriate. This notice should be pub-

reduction of royalties if the lease cannot be operated
successfully at the statutory minimum of 12½ percent.'5 No application for this discretionary relief has
been filed since leasing activity began in 1954.

lished coincidentally with the call for nominations

Our contractor study report arid other studies

or upon the receipt of nominations if made independ-

show that a fixed royalty causes the operator to shut
down when the margin of revenues over costs fails
to cover the fixed royalty, thus resulting in a Toss of
revenue to the lessor and failure to make maximum
recovery of the resource.' There is some indication,
also, that the fixed royalty-cash bonus bid system
prevents smaller operating companies from competing for leases. The Commission sees a need for the
granting of authority to the Secretary for more

ently of a call, arid should set forth the conditions
which will require a public hearing.

Because of the public's concern over possible
adverse effects of Outer Continental Shelf operations,
Outer Continental Shelf operational orders should be
given even more publicity than the regulations them-

selves. Such orders, as well as the granting of any
waivers of order requirements, should be published
in newspapers of general circulation in the states
adjacent to the offshore area which they affect, and if

objections arise, public hearings, at the state's request, should be held, and findings issued concerning
the objections.
We recognize that newspapers in the area may, at
any particular time, have other items that they con-

sider to be of greater news so that the information
may not be published in the news columns even
though offered to the press. Likewise, we recognize
that publication in the "legal notices" section of a
newspaper would not provide the dissemination of
information we believe necessary. We, therefore,
recommend that when information concerning (1)
a call for nomination of tracts, (2) invitation for
bids, and (3) details of operational orders or waivers
of order requirements are not published as news in
the news columns, the operating agency should place
a display advertisement in at least one newspaper of
general circulation in the area.
Modification of Leasing Practices

Recommendation 75: The Outer Continental
Shelf Lands Act should be amended to give

the Secretary of the Interior authority for
utilizing flexible methods of competitive sale.
Flexible methods of pricing should be en

couraged, rather than the present exclusive

reliance on bonus bidding plus a

fixed

royalty. In addition, the timing and size of
lease sales, both of which are presently irregular, should be regularized. Furthermore,
while discretion to reject bids should remain
with the Secretary, this authority should be
qualified to require that he state his reasons
for rejection.

To date, all Outer Continental Shelf leases have
been issued with a fixed royalty of 16½ percent and
have been awarded on cash bonus bids. In the in192

flexible methods of pricing.
In addition, sales held on pre-announced schedules

would enable the industry to adjust its own planning
to the sale schedule. Offering a relatively small number of leases at frequent fixed intervals would also
afford smaller companies an opportunity to marshal
their resources well in advance of sales and, thereby,
compete more effectively. It would, furthermore, give

both industry and the Government an opportunity
to evaluate more effectively the potential of the area
to be leased. Of equal importance is the fact that it
would give other interested Federal agencies and
user groups more lead time to consider the effects on
nonmineral resource values.

In the exercise of the discretion conferred upon
him by statute, the Secretary has by regulation
reserved the right to "reject any and all bids" for
mineral leases on the Shelf.'1 The exercise of that
right has been a cause of concern. Approximately
5 percent of high bids htave been rejected, although

the ratio of rejections to acceptances of bids has
been increasing in recent sales. The Secretary has
rejected demands that he state the specific grounds
for bid rejection. While the practice of not giving a
reason for rejection does not conflict with contract
law, the magnitude of the undertaking in explora-

tory work and the expense incurred by bidders
in preparing for a lease sale reinforces the traditional
admonition against arbitrariness in government.

We recommend that the decision to reject bids
should be subject to judicial review only if it cnn be
shown to be arbitTary and an abuse of discretion.

Finally, the Commission does not believe that a
case has been made for extending the primary term
of oil and gas leases on the Shelf, and recommends
that it remain 5 years, as now provided.
1543 U.S.C. § 1334(a)(1) (1964).
Nossaman, Waters, Scott, Krueger & Riordan, Outer
Continental Shelf Lands of the United States, Cli. 11. PLLRC
Study Report, 1969.
17 43 C.F.R. § 3382,5.

Federal Responsibility to the States
Recommendation 76: To the extent that adja-

cent states can prove net burdens resulting
from onshore or offshore operations, in connection with Federal mineral leases on the
Outer Continental Shelf, compensatory ml-

pact payments should be authorized and
negotiated.

have, nevertheless, continued to assert a claim to a
share of Shelf revenue on the grounds that Shelf development activity has placed burdens of education,
roads, and public safety upon the states and their
subdivisions, and that the states provide certain direct
services, including radiation control and wildlife and
fishery protection, to the Federal Government and its

lessees through formal and informal cooperative
agreements.

Revenue from mineral leasing on the Outer Continental Shelf is deposited to the credit of the Gen-

eral Fund in the Treasury of the United States.
From the time of the enactment of the Outer Continental Shelf Lands Act, coastal states adjacent to
mineral-producing areas of the Shelf have sought a
share of the revenues. The legislative history of the
Act, however, makes it clear that Congress considered

that the Submerged Lands Act grant to states had
satisfied adjacent state equities.8 With this, the Commission agrees.

It may be that states can prove a net burden. But
proof should lie with the states and the local units of
government having jurisdiction over the area which
is burdened.

The Commission rejects the suggestion that the
states or their subdivisions be permitted to tax a pos-

sessory interest in facilities located on the Outer
Continental Shelf as not being consistent with maintaining exclusive Federal jurisdiction.
Research and Resource Development

Because Outer Continental Shelf lands do not lie
within the borders of any state, they do not represent any limitation on the property tax potential of
a state. In this respect, they are unlike the onshore
public lands. The considerations which prompt this

Recommendation 77: The Federal Government should undertake an expanded offshore
program of collection and dissemination of
basic geological and geophysical data.
As part of that program, information developed under exploration permits should be
fully disclosed to the Government in advance
of Outer Continental Shelf lease sales. How
ever, industry evaluations of raw data should
be treated as proprietary and excluded from

Commission to recommend elsewhere a payments-in-

lieu-of-taxes system for onshore public lands are,
therefore, inapplicable to the Outer Continental
Shelf.

However, the rationale by which we arrived at the
conclusion that revenues generated by resource sales

onshore should not be shared with the states

mandatory disclosure.

is

equally applicable here. That rationale is based pnmanly on the fact that a percentage of uncertain revenue is in no way related to the burdens imposed by
the Federal presence. We, therefore, conclude that
adjacent states should not share in the revenues from

Federal mineral leases on the Outer Continental
Shelf.

No evidence has been developed in the studies performed for us, or presented to the Commission by any

coastal state, which demonstrates that there is a net
burden to the states as a result of activities on the
Federal Outer Continental Shelf.
Shore installations supporting Shelf activities are
subject to state taxation. People who work offshore,
live onshore. Therefore, just like people who work in
Federal buildings or installations but live "in town,"
they and their properties are subject to state and local
taxation.

The coastal states, and Louisiana in particular,
18 The Submerged Lands Act limited the area to 3 miles
from the coastline of the states. Although the Act provided
that states might establish entitlement to a larger area, the
Supreme Court has found that only Florida and Texas have
that entitlement. U.S. v. Florida, 363 U. S. 121 (1960); U. S.
v. Louisiana, 363 U. S. 1 (1960),

Most of the information now available to the
Federal Government concerning the value of leased
and prospective leasing areas of the Shelf is derived
from data gathered by industry. Exploration permits
and leases have had provisions requiring the disclosure of certain geological information on a confidential basis. However, the existing disclosure requirements pertain to geological rather than geophysical
information.

Geophysical surveying does not require physical

penetration or sampling of the crust of the earth
through well holes as do geological surveys. Consequently, it is less expensive and more extensively employed for pre-lease evaluation.
Because little Federal geological exploration is
conducted, and because, even under the most recent
regulations, the information required by the Government is obtained primarily from wells being drilled
for production,19 such information can have only
limited use for pre-lease evaluations, although the
data will enhance the total knowledge of Shelf geol-

ogy. Furthermore, since industry activities relate
19

See 30 C.F.R. 250.38.
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knowledge of the geology of the Shelf would be help-

neither statutory guidelines nor general regulations
concerning the terms and conditions of leases exist
for them as they do for oil, gas, and sulphur. Accordingly, we have not developed the viable domestic
ocean mining industry that may one day be essential
to meet United States' mineral requirements.
It is premature to recommend a long-range policy
governing the development of these other minerals.
Instead, it is suggested that Congress authorize the
Secretary of the Interior to undertake experimental
bidding and leasing arrangements, assuring mining
companies of leases for a definite period, perhaps

ful in relating the mineral development program to

10 years.

other resources and values, as well as permitting more
precise evaluations of lease proposals. Consequently,

In recommending flexible leasing arrangements,
we have taken into consideration the recommendation that the location and patent system be extended
to the Shelf. Although we recommend elsewhere in
this report continuance of a modified location and
patent system applicable to public lands generally,
we do not believe it fepsible to extend this system to
the Outer Continental Shelf. However, we endorse
the suggestion of the Commission on Marine Science, Engineering, and Resources that, in encouraging exploration of the Shelf, "The system's primary

almost exclusively to oil, gas, and sulphur, informa-

tion supplied by industry has resulted in minimal
knowledge concerning other minerals.

Both the present and potential income from Shelf
minerals warrant an expanded Federal program for
the development of knowledge about the geology of
the Shelf, equal at least to the prevailing policy of
information acquisition for onshore minerals. At the
present time, Federal activity in this respect is not
commensurate with onshore programs.

An expanded program for the development of

the Federal Government should undertake such an
expanded program, but should not include location
and evaluation of specific mineral deposits which are
properly roles of the private sector. The level of activity should be comparable to that on upland areas.
In addition, information developed by industry under exploration permits should be fully disclosed to
the Government in advance of lease sales. The interpretation of geophysical data is in the nature of a
prime trade secret of the company gathering the data,
and its release to the Government, even on a confidential basis, would create competitive problems.
There is, however, no valid reason for not requiring

the disclosure of raw data. These data and their
interpretation will be valuable in determining the
resource potential of areas nominated for lease, in
evaluating bids for leases, and in developing the need
to include special requirements in leases and permits

for the protection of the environment and of other
uses of the Shelf.

The Exploitation of Other Minerals

The Commission recommends that the Government ofier preferential rights 01 definite term to private industry to explore, develop, and produce minerals other than oil, gas, and sulphur from the Shelf.

The Commission believes that no additional incentives are presently needed to encourage oil, gas,
and sulphur development. Since the leasing system

was inaugurated in 1954, over 1,200 leases have
been issued for these minerals. Industry has invested
large amounts in research and development, and current production from the Shelf, together with increasing potentials for the production of oil, gas, and sulphur, indicate that the economic production in itself
is a sufficient incentive for needed exploration.
A ditlerent situation, however, exists with regard to
other minerals. Although the Outer Continental Shelf
Lands Act authorizes leasing for such minerals,2c
2043 U.S.C. § 1337(e) (1964).
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Development ol minerals other than oil and
gas is in its infancy on the shelf. Here, an
undersea research vehicle probes the ocean
floor with manipulator arms.

objective should not be to maximize near-term Fed-

eral income from rents, royalties, or bonuses but
rather the aggregate net economic return to the Nation from ocean mining activity." 21
In the interim system that we recommend, we further endorse the recommendation of the Marine Science Commission that the flexibility given to the
Secretary of the Interior should include waiver of
21 Commission on Marine Science, Engineering and Resources. Our Nation ansi the Sea.

competitive bidding subject, however, to the principle we enunciate in other parts of this report to the
effect

that, where competition is known to exist,

competitive bidding procedures should be utilized.
The statute authorizing the system we recommend
should require the Secretary of the Interior to report
to the Congress after a specified trial period indicating the results of the program. Congress could then
evaluate the results and determine the framework for
permanent legislation.
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CHAPTER TWELVE

OuLioor
Recreation
REPORT of the Outdoor Recreation Re-

sources Review Commission (ORRRC) in

THE
1962 laid the foundation for a comprehensive

space and developing recreation areas in and
around metropolitan and other urban areas.

Individual

initiative

and

private enterprise

work of that Commission, and believe that its recommendations should be fully implemented with regard

should continue to be the most important force
in outdoor recreation, providing many and
varied opportunities for a vast number o people, as well as the goods and services used by
people in their recreation activities. Government
should encourage the work of nonprofit groups
wherever possible. It should also stimulate de
sirable commercial development, which can be
particularly effective in providing facilities and
services where demand is sufficient to return a

to the public lands, we here reiterate the essential

proPt.

national outdoor recreation policy.1 The Commission
suggested a policy framework based primarily on a
division of responsibilities among local government,
the states, and the Federal Government for supporting and furnishing the vast increases in various outdoor recreation opportunities sought by the American people.

Since we have built on, but not duplicated, the

points of the ORRC recommendations regarding the
assignment of intergovernmental functions and responsibilities.

The Federal Government should be responsible
for the preservation of scenic areas, natural
wonders, primitive areas, and historic sites of
national significance, for cooperation with the
states through technical and financial assistance;
in the promotion of interstate arrangements, including Federal participation where necessary;
for the assumption of vigorous, cooperative
leadership in a nationwide effort; and for management of Federal lands for the broadest rec-

reation benefit consistent with other essential
uses.

The states should play a pivotal role in making
outdoor recreation opportunities available by

The policies and programs that have since emerged

at all levels of government have been designed to
implement generally those recommendations. The
Federal Government, through expansion of the Open
Space Act,2 the creation of the Bureau of Outdoor

Recreation, and the establishment of the Land and
Water Conservation Fund,3 has implemented its
major new role in this area, namely of assisting the
states and local governments financially and with
technical services.

The Federal role in the preservation of nationally
significant scenic, natural, primitive, and historic
areas has since been more extensively fuifllJed
through the creation of many new national parks and

monuments and the establishment of the National
Wilderness Preservation System,4 and the National
Trails and Wild and Scenic Rivets Systems.6 A Federal role has also emerged in the provision of regional

the acquisition of land, the development of sites,
and the provision and maintenance of facilities

recreation opportunities through the creation of national recreation areas and national seashores.

of state or regional significance; by assistance
to local governments; and by the provision of

States and their political subdivisions have assumed the primary role as the major governmental

leadership and planning.

42 U.S.C. § 1500ISGUe, (1964) as amended, (Supp.
IV, 1969).

Local governments should expand their efforts
to provide outdoor recreation opportunities,
with particular emphasis upon securing open
Outdoor Recreation Resources Review Commission.
Outdoor Recreation for America (1962).

16 U.S.C. li 4601-11 (1964), as amended, (Supp. V.

1970).
16 U.S.C. §t 1131-1136 (1964).

16 U.S.C. §11241-1249 (Supp. V, 1970).
C 16tJ.S.C. §11271-1287 (Supp.V, 1970).
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direct supplier of most forms of outdoor recreation
opportunity. Comprehensive statewide recreation
plans have been developed by all 50 states, and some
are undergoing third and fourth revision. Since 1965,

states and local governments have added in the aggregate approximately 1.5 million acres of newly
acquired land to their park systems and public recreation areas, bringing the total area in such systems to
36.5 million acres in the 50 states. Of the total national participation in outdoor recreation activity,

based on data for the last year (1965) for which
statistics are available, it is indicated that there were
five times as many visits to areas administered by
state and local governments as there were to areas
administered by agencies of the Federal Government.
This is readily understood since, as we have noted
before, Federal public lands are seldom convenient
to population centers while state and local facilities
are.

State and local entities throughout the Nation have
incurred substantial levels of indebtedness through
bond issues and borrowings to finance expanded park
and recreation area programs. State financial assist-

ance programs to local government have been developed in many states in support of these expanded
program efforts, and state and local expenditures for
outdoor recreation land acquisition and facilities
development have exceeded Federal Land and Water
Conservation Fund and Open Space grants by many
times over.

As indicated earlier in this report, there are a
variety of types of public lands, ranging from desert
and open prairies, with fragile soils, to heavily timbered and mountainous areas. Some of these lands
have been set aside for specific forms of recreation,
both passive and active, extensive and intensive. The
bulk of the lands, however, have been managed under
principles of multiple use, including outdoor recreation, and their suitability for such continued use is
apparent.

Among those lands that have been set aside for
specific recreation uses are national parks, national
seashores, wilderness areas, scenic trai[s, and scenic
and wild iivers, all of which implement the Federal
role of supplying land for areas of national significance. While national forests were not established
primarily for recreation purposes, some of the best

recreation areasparticularly for skiingare found
on the national forests, and many recent acquisitions
of specific parcels of land by the Forest Service have
been for recreation.

The Commission's principal efforts have been devoted to an examination of the policies and practices
related to the newly emerged intergovernmental division of responsibility for outdoor recreation. Generally, the public lands with which we are concerned
fall into two categories in this respect.

The public lands in national parks, monuments,
seashores, scenic and wild rivers, and wilderness
areas appear to be within the defined Federal role
category suggested by ORRRC. These are the lands
of truly national significance that have unique scenic
or natural conditions, and for which only the Federal
Government can, as a practical matter, be directly
responsible for protection and management. These
lands make up 33.3 million acres of the 755.3 million
acres of Federal public lands with which we have
been concerned generally. Our efforts with respect to
these kinds of lands were directed at examining
management policies and associated issues.
The remaining 722 million acres of public lands

are in the national forests, the wildlife refuge and
game range system, and in unappropriated, unreserved areas administered by the Bureau of Land
Management, Although specific recreation development policies for these lands are not well defined by
statute, many administrative policies and on-going
programs provide for their recreation development
and use. It is this class of Federal public lands that
the Commission has examined in the intergovernmental framework of national policy.

We believe it is especially important to define
carefully governmental roles and responsibilities in
the area of outdoor recreation. Because people from
the beginning of our Nation have had free access
to land, they traditionally have not paid for that use
when it is nonconsurnptive.

Therefore, private landowners have not generally
made their lands available for public outdoor recreation purposes, and government has continued to act

as the major supplier. The roles of each level of
government should be explicit if duplication of effort
is to be avoided and widespread public benefits are
to be achieved.
Inventory of Unique Areas

Recommendation 78: An immediate effort
should be undertaken to identify and protect
those unique areas of national significance
that exist on the public lands.

The density of use varies widely among these
different categories, and within categories. Wilderness areas, by definition, are intended to have limited
use; some national parks and forests are subjected
to bumper-to-bumper traffic and large numbers of
people, while others have low rates of visitation.
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There are areas in the National Forest System and

on Bureau of Land Management lands that may
quaJify under existing standards for national parks,
monuments, historic sites, wilderness areas, scenic
and wild rivers, and national trails. They have not all

been inventoried or formally identified and proposed
for designation. A number of such areas were brought

wilderness system of any key wild areas of public
domain or national forest lands that qualily under

to the Commission's attention through our study

standards recommended in this report.

program and other sources.7

We believe a comprehensive inventory of these
public lands, to identify all such areas, should be
conducted as soon as possible, and that they should
be assigned a priority for protection pending desig-

nation under established procedures. Because, in
most cases, the procedure involves statutory designation, temporary withdrawals for limited periods will
be necessary to protect values while awaiting formal
designation.
The Commission believes it is particularly important to identify truly unique areas that would qualify
as nationally significant on the public lands in Alaska.
In view of the importance of completing the Alaska

state land grant selection program, those remaining
limited areas that are to be kept in Federal ownership
indefinitely because of their truly national importance

should be identified and withdrawn as soon as possible. However, this program should not interfere
in any way with the regular continuation of the state
selection program. In any event lands suitable for
state park or recreation use must remain available
for selection by the State of Alaska.
The identification of new areas for inclusion in the
National Wilderness Preservation System, is continuing under the schedule established by the Wilderness
Act of 1964.8 According to the time limits set by that
Act, the review of primitive areas of national forests
and roadless areas of national parks and the National
Wildlife Refuge System must be completed by 1974.
We believe that this timetable should be maintained
and, further, that priority should continue to be given
to review of those areas required by the Wilderness
Act.
There is nothing in the Wilderness Act to preclude

additions to the National Wilderness Preservation
System of lands not previously identified for review.
Accordingly, while maintaining the priority for review of the areas designated in the Wilderness Act,

we believe that the initial inventory and review of
other areas should be started as soon as possible.
In this way it will be feasible for the public land
management agencies to make recommendations to
the Department heads for consideration, and for
possible Executive recommendation to Congress on
an orderly basis after 1974 for the inclusion in the
' The Nevada Outdoor Recreation Association, Inc., a
private organization, has, for example, compiled the results
of an intensive survey of scenic, naturaj, historical, and
recreational resources on the public lands in Nevada. Some
350 sites and areas were included in this survey, which concentrated on little-known or previously unknown phenomena.
This survey identified many locations deserving of protection.

$n. 4, supra.

State and Local Needs
Recommendation 79: Recreation policies and

programs on those public lands of less than
national significance should be designed to
meet needs identified by statewide recreation
plans.

The states are engaged in a sustained effort to
meet the needs of their citizens for sufficient outdoor

recreation opportunity. We believe those Federal
lands that are available for outdoor recreation use
should be taken into account by the states and by
local governments when they develop plans for
supplying outdoor recreation opportunity.
We believe that state and local governments should

generally be responsible for the development and
management of areas required for intensive recreation

use to serve community needs. Subsequent recommendations set forth our proposals to implement this
conclusion. However, even where there is a local
need for recreation use, the Federal Government
should remain responsible if the lands involved have
been designated for another dominant or primary

use. We also recognize that there may be other
instances where it would be appropriate for the
Federal Government to be responsible for the recreation area or to participate in the financing, development, and management.
In some instances, the state or local government
may not be able to finance development and management by itself. In others, a state may not be willing to
assume all of the responsibility to develop and manage a regional recreation area on public land because
many potential users reside outside of the state. In
the circumstances, we believe it would be appropriate
for the Federal Government, through the land administering agency, to participate directly. We emphasize
the necessity to share equitably in the costs of such
joint undertakings. We believe it is undesirable for the

Federal Government unilaterally to plan, develop,
and manage intensive use recreation facilities installed primarily to meet state and local needs unless
the states demonstrate an unwillingness to cooperate.

However, where the states undertake the task, the
use of Federal funds should not be precluded.
Public land areas of less than national significance

identified by a statewide recreation plan as being
necessary to satisfy state or local intensive recreation

needs should be leased or transferred to the appropriate level of government for such purposes, unless
overriding resource values require that they be re199

tamed and used for other than recreation purposes.
Except in those instances where joint Federal-state
or local administration of intensively developed
public land areas is justified, such areas should be
transferred to state or local jurisdiction either by
deed or by lease. This policy will permit state and
local governments to spend funds and make improvernents on such lands with tenure assured.
Federal Management of Local Recreation Areas

Parenthetically, we note our recognition above that
state and local government units may not always be
able to undertake the necessary development. Frequently, the public will be using the lands despite the
absence of planned development and management.

Protection of the area will require some Federal
action and we do not intend to imply that the Federal
Government should abandon its responsibilities.
The degree of Federal management will and must
depend on several factors, of which the most signifi-

cant is whether development is included in the approved statewide recreation plan. In those instances
where state and local governments cannot or will not

accept a transfer or lease of the recreation area, we
recommend that Federal land management agencies
develop and manage intensive use oriented recreation
opportunities, even though primarily of local, state, or
regional significance, on public lands administered
under general multiple-use policy if: (1) such
developmenl is called for by a preexisting statewide
plan; and (2) as a general rule, the State or a local
unit of government shares in the cost of development
and administration of the area on an equitable basis.
However, as indicated above, there will be instances
where public use will require, and we recommend,
installation at Federal expense of those minimal

facilities needed to protect the area and regularize
use even if local and stale governments do not share
in the cost.

Our basic recommendation to transfer or lease
lands to units of state and local government is consistent with the existing Recreation and Public Purposes Act. We recommend that this basic policy be
applicable to all classes of federally owned land,
including lands in the National Forest System, both
public domain and acquired, and to lands declared
surplus to the needs of the United States, whether

L

I

I

Our public lands support a wide variety of outdoor recreation use. Better guidelines will assure the continued enjoyment
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they are acquired or public domain lands. This policy

would not be applicable to any lands set aside for
Federal management because of their national
significance.

The Recreation and Public Purposes Act now
limits conveyances for recreation in any calendar
year to 6,400 acres to the states and 640 acres to a
political subdivision. Although we believe these
artificial limitations are too restrictive, an area managed for multiple use should not be transferred out
of Federal ownership until it has been classified in

accordance with the program we recommend for
classifying or identifying areas of recreation value.
Since classifications are not immutable, changing
conditions will permit the Federal Government to

withhold from transfer lands for which it has an
overriding need,

accomplished only when a definite program of land
use has been developed and adequate financing has
been assured. The type of recreation development

proposed, the size of population to be served, the
location of the lands, and the topography, relief,
access, and other physical characteristics of the area
will determine the most appropriate amount of land
required in each case.
Lease or transfer of public lands to states or local
governments in conformance with an approved
statewide recreation plan should be at a price reason.able for the public recreation purposes the lands are
to serve, which would be less than fair-market value.
We believe that making Federal public lands available
to state and local governments to assist them in meeting their outdoor recreation responsibilities is clearly
in support of a governmental purpose and a strength-

We believe that the specific acreage to be leased
or transferred should be negotiated in each instance
between the Federal Government and the state or the
unit of local government that is to assume the management responsibility. The statutory authority there-

ened federalism.

for should provide that lease or transfer can be

tions in each case in determining, through negotiation,

943 U.S.C. l.869-S69-.4 (1964).

We are not endorsing a single price for all such
transfers, nor do we recommend a merely nominal
price policy. The Commission believes the administering agencies should consider the specific condi-

the extent to which the price should be reduced
below the fair-market value of the land.

To implement this policy, we recommend that
Congress provide guidelines that will require the
following factors to be among those considered in
arriving at the price: The amount of land being
leased or transferred; the manner in which the United
States acquired the property; the planned use of the
property; and the necessary development costs; the
relative financial capability of the governmental
unit receiving the land; and the number of people to
be served by the recreation opportunities that will be
offered.

Lands tran.sf erred for recreation use should be
subject, during a limited period, to a Federal right to
require return of the land if it is used for a purpose
other than that for which it was transferred. This is
consistent with our general recommendation of such
condition whenever land is transferred at less than full
value.'0

Reversionary provisions are employed now in
transfers made under the Recreation and Public

Purposes Act,'1 but the reversionary condition imposed is rigid and perpetual. We believe a more flexible arrangement should be adopted that will

terminate Federal control over future use of the land
after the basic policy objective has been substantially
satisfied. Perhaps 25 years would be appropriate for
this type of use. During this 25-year period, Federal
administrators, under congressional guidelines, could

either require the return of the land or waive the
10 See Chapter Eighteen, Disposals, Acquisitions and Ex-

of this priceless heritage in future years.

change, Rec. No. 116.
11 n. 9, supra.
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reversion if the state or local government wished to
use the land for another purpose. Consistent with our
general recommendations concerning disposals, upon

of recreation activity it supports are compatible with

such waiver payment should be made equal to the

use management, extensive recreation uses can be
integrated well with timber land management and
harvesting programs, watershed management, livestock grazing, some occupancy uses, and mineral

difference between fair-market value of the property
at the time the land was transferred, and the lower
price actually paid.
Public lands administered under general policies of
multiple use should be made available at nominal cost
to private, nonprofit groups for outdoor recreation
purposes. Public lands in the National Forest System
and those administered by the Bureau of Land Man-

agement have in the past been made available on
either a long-term basis or by transfer of title at
nominal cost to private, nonprofit or quasi-public
organizations for various outdoor recreation uses.
Boy Scout and Girl Scout, Campfire Girls, boys clubs,

and other youth or welfare activities sponsored by
church, civic, and fraternal organizations have been
permitted to use and develop at their own expense
public land areas for organization camp programs.
This is a desirable policy and should be continued.

Generally, we believe this type of use should be
provided for on a long-term lease basis rather than
by transfer of title. Lease rates should be at less than
fair-market value and should be determined on the

same basis as rates for lease of areas to state and
local government.

As a general rule, we believe that, when there is a
conflict, development and use of a public land recrea-

tion area for general public use should take priority
over allocation of the area to a quasi-public group.
Likewise, public lands set aside primarily for their
unique national significance should not be available
for group use on a long-term, semiexclusive basis.
We would, therefore, exclude national parks, wilderness areas, and similar categories of public lands from
this policy.

Emphasis on the Federal recreation management

of tiwse public lands not classified as nationally
significant should be placed on dispersed types of
outdoor recreation requiring only minimum land

the other resource uses that will continue to occur
on these lands. With proper planning and appropriate

development.

We believe this kind of recreation management
and resource administration should be financed and
administered by the Federal Government through the
land managing agencies. Such development and use
must be integrated with management of the land for
other uses and values.

Direct Federal participation in meeting regional,
interstate outdoor recreation needs should be on a
joint venture basis with the states. National recreation
areas, at least 10 of which have been established by

the Federal Government are designed primarily to
meet regional recreation requirements. They are being

administered by Federal agencies and may contain
land purchased with Federal funds or set aside from
land already in Federal ownership, such as a national
forest or Federal rangeland administered by the
Bureau of Land Management.

We recognize the need for the creation of regional

recreation areas that serve multistate populations,
but believe that the states should participate in providing such areas. Some states may face legal difficulties in working together in a formal relationship,
and particularly in spending their funds in other
states. But we believe that the Federal Government
should participate with the states in overcoming these
difficulties and in meeting regional recreation needs.
In particular, the Federal Government should participate by providing assistance in financing land acquisition and development costs.

We favor much more direct involvement by the
states in location and development planning, and in
assuming direct responsibility for the administration,
operation, and management of these areas. We believe

development and supervision, and few facilities. We
believe recreation management and development on
these retained Federal lands should be primarily of

this form of cooperative policy produces a better

the kind which supports more extensive types of

operating and maintenance policies by the regional

activity such as hiking, back-country camping, nature

public directly benefitted by these areas.

balance between equity to the national taxpayer who

now pays the entire cost, and more control over

study, bird watching, riding, cycling, hunting, and
fishing.

The Federal multiple-use lands offer one of our
best opportunities to supply large, extensive, and
relatively undeveloped areas to accommodate these
activities. This will require the construction and
maintenance of more extensive trail systems, trail

camping shelters and water supplies, and backcountry campsites and sanitary facilities.

Most of this kind of development and the types
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Bureau of Outdoor Recreation
Recommendation 80: The Bureau of Outdoor
Recreation should be directed to review, and
empowered to disapprove, recreation pro-

posals for public rands administered under
general multiple-use policy if they are not in
general conformity with statewide recreation
plans.

The Bureau of Outdoor Recreation was created in
1962 to provide both a focal point within the Federal
Government for the administration of Federal intergovernmental programs in outdoor recreation, and to

coordinate the activities of other Federal agencies
with the objectives of these intergovernmental efforts.

Although the Bureau has made progress in improving intergovernmental working relationships in Outdoor recreation, we believe its efforts to bring other

Federal programs into phase with the approved
roles of the states, local governments, and the private
sector have not been effective.
There are a number of reasons for this ineffective-

ness, but we believe the principal one is BOR's
relatively weak location in the executive branch

for the privilege of doing so. Although the public,
at one time, expected free access to the public lands
for recreation use, that attitude has been changing,
and we believe that participation in outdoor recreation of any kind should no longer be considered a
free use of public land.
Even in areas where no intensive development has
taken place by the installation of recreation facilities,

such as tent and trailer camp sites, boat launching
ramps with mechanical or hydraulic equipment or
for swimming and similar activities, there are substantial Federal investments in multipurpose roads,
hiking-trail systems, and sanitation systems. In

addition to the capital investments, there are increasingly large annual costs for maintenanceof

structure. As just another bureau on an equal plane
with many others in the Department of the Interior,
it is questionable whether BOR can successfully

both the physical improvement and of the environmentand for litter collection and trash removal.
A general use fee wou'd help defray these Costs

coordinate even the policies and programs of

and simultaneously assure equitable treatment among
all those having access to the public ]ands. Further,
we submit that those who pay to enter or use recreation facilities will recognize the stake they have in the
protection of the areas and make greater efforts, not
only to take better care themselves, but also to make
certain that others are more careful in their visits to

its

own sister bureaus.

We have considered suggesting the repositioning
of BOR',s Federal coordinating responsibilities to a

location in the executive branch where that work
could be accomplished with more decisiveness. The
Council on Environmental Quality should give a high
priority to reviewing and recommending to the

President the most advantageous organizational location for the coordinating functions now vested in
the Bureau of Outdoor Recreation. Alternatively, we
also suggest that BOR's statutory requirements and
authority to effect better coordination of Federal land

the areas and their use of facilities. In addition, a
general use fee would also assure equity to the
operators of any competing private outdoor recreation area.
Because of the widespread nature of recreation use

of most wild land areas, and the general lack of

be strengthened.
Because this strengthened authority would, in many
respects, be a substitute for a more effective organizational placement in the executive branch, we recom-

control of access to such lands, it is impractical and

mend that such new and strengthened statutory

collected through the sale of annual licenses or per-

coordinating authority be vested directly in the Di-

mits.

rector of the Bureau of Outdoor Recreation. The
Bureau's relationship to any cabinet department
would then be essentially independent, with the
Department of the Interior providing only admin-

through sources such as the post offices similar to the
manner in which duck stamps are sold, while at the

istrative support services. This veto authority would
not apply to Federal recreation programs in areas of
national importance.

In the absence of a government-wide single annual
fee for general usc, the alternative wou]d be admission or user fees for each individual c]ass or type of
recreation area. This would result in a higher total
cost to persons visiting different classes of land,
thereby penalizing those who can least afford the
increased charge, such as retired persons living on a
fixed income whose value is constantly being eroded
through inflation. We recommend that general use
fees should not be designed to recover all costs of
providing outdoor recreation opportunities on the
pub/ic lands. The general land use fee should, at the
outset, be minimal ($1 ,00-$3.00) to assure that it is
not discriminatory and to simplify its administration.

administering functions should

General Use Fee

Recommendation 81: A general recreation
land use fee, collected through sale of annual
permits, should be required of all public land

recreation users and, where feasible, addi-

tional fees should be charged for use of
facilities constructed at Federal expense.

Public lands, which are administered and maintained at Federal expense, should be available for
outdoor recreation use only if those using them pay

too costly to levy and collect a fee only for entrance to

areas either generally or for each use occasion. We

believe a general use fee can be most efficiently

Sales can be made effectively and simply

same time permitting sale at entrances to national
parks, for example, where personnel are stationed.

We believe the revenue from such a modest fee would

greatly exceed that under the present Golden Eagle
203

All recreation users of the public lands should pay a general land use fee. This can be accomplished through
sale of annual public land outdoor recreation permits.

Program. Children under 12, welfare recipients, and

be discontinued when the annual outdoor recreation

persons over 65 years of age should be exempted

use permit is a4opted. Even though personnel on

from the payment of any fee.

duty may sell the permit we recommend, the cost of
retaining personnel to collect entrance fees should be

In Chapter Nine, we recommend a Federal land
use fee for hunting and fishing on the public lands.
As stated in that chapter: "It is particularly appropriate that those who use the public lands to hunt
and fish should pay an additional nominal fee for this
special privilege."
The charging of entrance and road use fees should
204

eliminated. No charge should be imposed merely

for driving through Federal land areas on main
transportation routes, The public has already paid
for most main highway construction through the
public lands from general taxes and from special
taxes on gasoline, tires, and automobiles.

We recommend further that in addition to the

All nonconforming uses in national parks, monu-

general use lee, fees should be collected for the use of

ments, and historic sites should be prohibited by

developed recreation areas constructed at Federal
cost. The Outdoor Recreation Resources Review

statute. Mining, togging, overhead power line con-

Commission recommended such a system of fees, and
generally they are being collected. The vast majority

of the states make charges for the use of campsites
and various other facilities.

Fees for the use of facilities should be varied
according to the quality offered, conditions of use,
and comparability with charges for non-Federal
recreation facilities, if any, in the vicinity. However,
we do not believe that any fees of this nature should
be levied on the basis of "what the market will bear"
so as to bar the use of any facilities to those who
cannot afford a high fee.

The Commission is further convinced that the
public generally is basically honest and will pay both

general use and facility user fees if they know that
such fees are required. It is not necessary to have a
large policing force. For the majority widespread
dissemination of information concerning the program
for the collection of fees will suffice; for the remainder

it will be sufficient to know that as in the case of
a fishing license or motor vehicle operator's permit
if you are stopped by an official the failure to have it
on your person will subject you to a penalty. We
recommend that a penalty be imposed for failure of a
recreation user to have the permit in his possession
on the public lands.

struction, high speed highways, industrial plants, dam
construction, and other land uses that would alter or

destroy the unique values for which these federally
administered areas are created are generally prohibited by the statute establishing each area, or by the
basic authority for the establishment and management

of the system. There are exceptions for some types
of areas in the National Park System, specifically
Glacier Bay, Death Valley, and Organ Pipe Cactus
national monuments, and McKinley National Park,
where mining is authorized by statute.12 Although
attempts to mine in most of these areas appear to be
quiescent, the standing statutory provision for such
use is an open invitation to conflict. We recommend
that these provisions be repealed, and that Congress
enact a general statute enumerating the types of uses

and activities prohibited in all such areas now in
existence or to be created in the future. With respect
to outstanding rights, Congress should authorize an
active program to acquire such interests upon payment of just compensation to the owners, The Commission believes this action will contribute significantly to reducing conflicts and controversy over the
use and administration of these kinds of areas.
Areas requiring intensive development and high

rates of capital investment should be designated
recreation dominant use zones. We believe a standard

of this kind is particularly needed for recreation
Conflicts Over Uses

Recommendation 82: Statutory guidelines
should be established for resolving and minimizing conflicts among recreation uses and
between outdoor recreation and other uses of
public lands.

Some of the sharpest public policy issues in recent
years have arisen as a result of real or alleged con-

flicts between various recreation values and other
uses of public lands, or between one and another
type of recreation use. Most of those conflicts appear
to fall in one of two categories: (1) conflict between

the complete preservation of a relatively large area
of land primarily for the purpose of maintaining the
environmental status quo, and any type of use or
development that disturbs, or would change, that
environment; and (2) conflicts between recreation
and other uses, or among different types of recreation, on lands where total preservation of a large
environment is not the objective.

We believe that the statutory promulgation of
meaningful guidelines for handling those conflicts or

preventing them is essential to a more orderly and
intensive administration of public lands in the future.

areas on lands administered under general multiple
use policies. It covers a variety of outdoor recreation
activities, but the primary criteria would be intensity
of development and associated rates of capital investment. Ski slopes with advanced tow systems and
associated public service facilities, high density resort
developments, marinas, trailer courts, and full facility

campgrounds are some of the developments that
would be given dominant use classification under
this policy.

Where other potential resource uses arise in these
locations, recreation values would be given preference
whenever conflicts occur. The extent to which other

uses are permitted in the area would be determined
by their compatibility with the recreation facility
uses.

Congress should authorize and provide guidelines
for the restricted use zoning of multiple use public
lands to protect scenic values. This is in harmony with
our general recommendations in Chapter Three. The
enjoyment of scenery accounts for a significant
amount of current recreation use in the public land
areas of the United States.
Herman D. Ruth and Associates, Outdoor Recrc'ation
Use of the Public Lands, App. 11, pp. II B-2 and 3. PLLRC
Study Report, 1969.
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Land management agencies have employed roadside and lakeside zoning to preserve greenbelt strips
and to control development and use for this purpose,
but the practice has no statutory recognition. It holds

much promise as a design tool for more effective
environmental management, Al! uses are not precluded by such zoning, but are controlled to preserve
the visual qualities of the near and distant landscape.
Public land sites with high quality outdoor recreation potential should be inventoried and classified in

advance of development. Recreation use values
should be given primary consideration in permitting
future uses of the site resources and the nearby area.
The Commission believes an inventory and classification of public land recreation Site values will contribute much toward establishing a basis for minimizing conflicts.

Field examination of the public land base for
unique natural, archeological, and geological features
that do not qualify for national recognition or status

should be another consideration in such classifications. Coordination with state and local recreation
planning agencies to anticipate future needs for high
density recreation should precede any zoning of these
sites to restrict other uses.

A policy of recreation site relocation should be
adopted to permit more flexibility in the resolution of
conflicts between recreation and other resource uses.
Land uses of a given site for various purposes fre-

quently take place on different time schedules. It
takes from 30 to 150 years to produce a harvestable
stand of timber under good management for various
tree species at different locations on the public lands.
Even though these sites may be administered pri-

marily for timber production, many of them are
capable of supporting recreation facilities and use
during most of the growing period up to the time of
harvest. The same is true for mineral production and

livestock grazing. With some land uses, the time
phasing need only be seasonal.

We believe the adoption of recreation operating
systems that provide for shifts in site use on both a
long and a short-term basis will permit the accommodation of greater recreation use of public lands,
with a minimum of conflict involving other resource
values. A policy closely related to the concept of
relocation can also be employed to reduce opportunities for conflict. Generally, alternative sites in the

vicinity should be considered before proceeding to
select a recreation site that would compel serious
restriction or the elimination of other uses in the
area.

Regulation of Recreation Use

The values for which national parks and wilderness areas have been set aside should not be destroyed
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by an overuse for intensive outdoor recreation purposes. The existing authorities for administration of
the national parks provide similar status to both the
preservation of the natural environment for the future

and the current use and enjoyment of the parks.
Likewise, the Wilderness Act directs administration
of wilderness areas for "the use and enjoyment of the
American people in such manner as will leave them
unimpaired for future use and enjoyment as wilderness." 13 In order to protect national park and wilderness area values, action must be taken now.
Recreation use should be regulated to minimize
conflicts with the natural conditions and with other
uses of public lands. The values for which national
parks and wilderness areas have been set aside should
not be destroyed by an overuse for intensive outdoor
recreation purposes. The problem of deterioration
of both the environment and the recreation experience
due to overcrowding has reached crisis proportions
in many national parks, and is likely to occur more
frequently in wilderness areas in the future. Annual

visits to Yosemite National Park have risen from
640,000 in 1946 to 2.3 million in 1969. On Memorial
Day weekend in 1969, over 70,000 visitors and their
vehicles entered the 7 square miles of the Yosemite
16 U.S.C. § 1131 (1964).

Off-road vehicle use is becoming a threat to the physical environment in many public land areas.

Valley floor. This kind of pressure destroys natural
environment and reduces thequality of a park visit

for most of the people caught in the traffic jams.
Similarly, the impact of concentrated uses, careless-

ness, and littering are destroying the undisturbed
character and the fragile ecosystems of some portions of units in the Wilderness System.
Current attempts to reduce use pressures by adopting a policy of relocating accommodations and concession facilities outside the national parks may hold

some promise for reducing the overcrowding, but
increasing rates of national outdoor recreation activity, combined with population growth, may overwhelm these areas in spite of the accommodations
relocation policies.

Problems of a similar nature occur on public land
areas that do not have national significance. Although

the threat is not to a unique area, the seriousness of
deterioration of the resource is merely a matter of
degree. In a sense the regulation and control of users
is a greater problem on multiple-use lands because the
Forest Service and the Bureau of Land Management
do not have adequate staffing and funding to control
the activities of the increasing number of people who

use the public lands. The need to regulate authorized
use of the public lands underscores our recommendation in Chapter Seventeen to provide land management agencies generally with police authority in order
to control unauthorized use.
In the absence of trained personnel such as those

employed by the National Park Service, increased
use of public lands places disproportionate burdens
on local police authorities. When the Federal Government, through the development of recreation
facilities attracts additional people to an area, it
should assume the responsibility of regulating and
controlling them.

A fair and equitable rationing ys1em, in line with
the carrying capacity of parks and wilderness areas,
should be adopted now to assure adequate controls
over visitor use. Pricing should not be employed as a
rationing method because that type of pricing would
exclude all those unable to pay high fees. Parks and
wilderness areas must be kept available to people
regardless of their ability to pay. We prefer a firstcome, first-serve reservation system administered by
mail. Although this may appear to be an extreme and
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Motorcycle racing can grind a desert range

to pulp.

unwieldy measure, we believe its use is necessary to
the survival of these areas as we know them.
Public Accommodations

Recommendation 83: The Federal role in
assuming responsibility for public accommodations in areas of national significance
should be expanded. The Federal Government

should, in some instances, finance and construct adequate facilities with operation and
maintenance left to concessioners. The security of investment afforded National Park
Service concessioners by the Coricessioner
Act of 1965 14 should be extended to concessioners operating under comparable conditions elsewhere on the Federal public lands.
14 16 U.S.C. § 20-20g (Supp. V, 1970).
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In areas of national significance administered by
the National Park Service, the Federal Government

customarily has sought to assure that adequate
accommodations are available to the public. The
typical device used to carry out this responsibility
has been a concession agreement with a private
enterprise. Among the types of facilities and services

made available by concessions have been hotels,
motels, food service, laundries, guide services, beach
and bathhouse operations, and boat rentals. The concession system ordinarily includes the regulation of
the quality of service offered and the prices charged
for these services.

In other Federal land areas, public accommodations are generally made available under special-use

permits, and are treated as occupancy uses of the
lands involved. In these areas, the Federal Government's relationship to the operator is comparable to

Trail riding is a favorite of wilderness lovers.

that of any other landlord and tenant. The types of
facilities to be installed are usually controlled in order

to assure compatibility with the environment arid
with other permissible public land uses in the area.
However, it is not customary for a Federal agency
to regulate the quality of service offered by the per-

corporations
and services
of visitors."

.

.

.

-

to provide and operate facilities
desirable for the accommodation

mittee or the prices he may charge the public.

We approve the principle of the 1965 Act and
believe that Congress should extend it so that it is
applicable to other Federal areas where Congress
finds that the Government should assume a greater

Concession Policies

responsibility for providing public accommodations.
The use of private capital and expertise in opera-

In the Concessioner Act of 1965,15 which applies
only to the National Park Service, Congress declared

that it was the responsibility of the Federal Gov-

ernment "to take such action as may be appropriate to encourage and enable private persons and
15 16 U.S.C. § 20a (Supp. V, 1970).

tions such as hotels and restaurant management
should be utilized wherever the character of the area
and the density of use is attractive to private enterprise. However, we do believe that existing concessiori operations could be modified in certain respects
to improve the services offered to the public.

A range of services should be available to the
public. While we insist that quality standards should
209

Overuse of some areas
has reached crisis proportions. Both views are of
Yosemite National Park.

be maintained in providing public accommodations,
we have observed that the kinds and costs of over-

night accommodations and food services in these
areas are too costly and too limited in choice for
many prospective users. In order that various income
levels within the public may be served, greater variety
should be available in concession operations. Where
it proves impossible to provide an adequate range of
facilities and services through private enterprise, the

Federal Government should furnish these services
directly.
The Federal Government should finance and build

public accommodations in areas that do not attract

private capital and lease them to private concessioners. Federal agencies already contribute substantially to making concession operations attractive
to private enterprise. As a general rule, they assume
the Costs of street preparation and utility services of
various kinds. In the typical National Park Service
area these represent about half of the capital Costs.
Nevertheless, there are areas of national importance which are so remote that private enterprise will

not assume the business risks of the use facilities
without additional assistance.'6 Where it can be
clearly demonstrated that positive efforts have failed
to

solicit the participation of private capital, we

believe it would be entirely appropriate for Federal
agencies to construct the needed facilities and have
them operated by qualified concessioners.
Increased emphasis and special attention should

be directed to the credit requirements of Federal

we understand that the Iational

ark Service does
not recognize such an interest where the concessioner
improves or adds to government-built facilities.

Since all such concessioner improvements become
the legal pioperty of the United Ptates, we see no
reason for any such distinction and believe that the
concesioners in such cases should be recognized as
having a compensable interest.
Concession privileges should be priced so that rates

charged the public for concession services can be
kept at a reasonable level, and quality service to the
public can be sustained. Current practices in setting
nayment by the concessioner to the agency for the
lease or concession privilege appear at times to
reflect a primary Federal objective of revenue production. The Commission believes that revenue
production should be subordinate to maintaining a
nigh quality of service at reasonable prices for the
public. [fit is necesary to reduce the ederal return
from the concessioner to permit him to maintain a
viable operation and still keep service quality hign
and prices reasonable, that is the course that should
ye followod.

We believe it is necessary, however to charge a
concession fee sufficient to avoid giving public land
concessioners undue economic advantage over prvate commercial interests operating similar facilities
in the vicinity. Application of this guideline will tend

to preserve a healthy climate for expansion of the
services and facilities available in the vicinity. whiUi
the 2am mission believes is a desirable objective.

concessioners. Concession enterprises have experienced difficulty in obtaining needed financing because

of the high risk and low profit nature of their operations. The Commission believes that the Small
Business Administration should make its direct loan

programs more readily available to these concessioners.

Many concessioners require substantial amounts

of long-term credit. In these cases, we believe it
would be appropriate for the Federal Government to
guarantee loans. This would be a reasonable extension of the Federal responsibility to assure adequate
public accommodations in areas of national importance.

The security of investment offered under the
Concessioners' Act of 1965 should be extended. The
1965 Act recognizes a possessory interest in facilities
constructed by concessioners and provides for cornpen.sation for their values upon termination of the
concession agreement. We believe that this policy is
sound and should be uniformly applicable. However,
For example, the National Park Service constructed
accommodations at Glacier Bay National Monument in
Alaska in 1966 and leased them to a concessioner. These
were the first overnight accommodations at this relatively
remote location.

Development in viultiple Use Areas
84: private enterprise
should be encouraged to play a greater .'ole
in the development and management of in.
tensive recreation use areas on those public
lands not designated by statute for conces-

Recommendation

sioner development.

I Ithough there should be control over prices
charged users to assure that they are reasonable, and
construction standards should be set to assure that
facilities are adequate, we believe more initiative

should be directed to obtaining the development and
operation by non- -federal entities of facilities for
intensive use in areas designated for recreation as a

dominant or secondary use. such areas would ae
ones that the ederal .2overnment should not dispose
of but which are not made eligible for facility devel-

opment under the Concessioners' let of 1965

is

discussed above.

.iisewhere in this chapter, we 'ecommen that
public lands needed for intensive recreation develop21
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believe the Congress should require a full study and
report on this matter from the National Park Service
as a basis for assisting it in evaluating future park
proposals.
There is continuing controversy over the question
of what conditions constitute qualification of an area
for inclusion in the wilderness system. This is

particularly true for national forest primitive areas
that are being reviewed under the schedule established by the Wilderness Act for additions to the
system. Disputes most frequently arise over whether
"wildness" alone constitutes qualification, regardless
of whether the area has other use potential, or
whether some combination of "wildness" and
"uniqueness" is the better measure of an area's
worthiness to be given statutory protection as wilderness. We believe the latter is a better standard, subjective as the condition "unique" may be.

The Bureau of Outdoor Recreation should be
required to develop and submit to Congress within 2
years standards for evaluating and investing in outdoor recreation development on public lands. We
believe there is an urgent need to bring more reason
and order to investment planning and subsequent
budgeting for outdoor recreation development on
public lands.

There have been numerous attempts to develop
consistent and rational approaches to analyzing

alternative recreation investments. While these have
not been wholly successful, we believe they provide
a basis from which the Bureau of Outdoor Recreation can develop acceptable standards. We are concerned that standards be provided as soon as possible
to replace the current concept of meeting "projected
demands" for recreation developments. Since recreation on public lands has been treated as a "free good"

in the past, the demand for it tends to expand indefinitely as long as more developments are provided.

This is not a good basis for allocating scarce tax
dollars to alternative uses of the public lands.

Factors that should be considered in Federal
recreation investments should include as a minimum:

expected use rates, investment and administrative
costs per unit of expected use, expected net impact
on regional economies, the opportunity cost of other
uses of the land that will be foregone, impacts on

the environment and comparisons with alternative
developments.
Access

Recommendation 86: Congress should authorize a program for acquiring and developing reasonable rights-of-way across private
lands to provide a more extensive system of
access for outdoor recreation and other uses
of the public lands.
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Our studies show that about 90 percent of the
land area and nearly all of the streams and lakes
on public lands are, as a matter of policy, open or
available to the public for outdoor recreation of one
kind or another. Yet, in many instances, the public
is not able to gain entry to large areas of the public

[and. This is caused in part by the lack of clearly
visible identification of public land boundaries; in
part by the physical remoteness of public lands from
established roads and highways; and in part by the
control of access and entry to public lands by private
landowners.

Where fences are located on Federal land, the
public tends to assume that the lands are private if
they are not otherwise marked. We urge the administering agencies to expand their recent efforts to

identify the public lands, and we support larger
appropriations for this purpose.
All of the agencies have provided some access into
at least the major units of their holdings. In many instances, however, there are great distances along the
perimeters of large blocks of public lands where there
is no method or means of entry.
We believe that Congress should provide the legal

authority and budgetary support for the acquisition
of public rights-of-way across private lands. This

would be followed by appropriate forms of construction or development to provide the physical
means of using the rights-of-way. The construction

of improved roads would not be necessary in

all

cases; the provision of foot trails or jeep roads may
be sufficient in many circumstances.
Some states have engaged in similar efforts to provide public access to land and water for hunting and

fishing purposes in recent years. The mutuality of

Federal and state interest in the field of outdoor
recreation, and the importance of treating the private
property rights involved with sensitivity, requires an
effort that we believe can best be carried out cooperatively.

The Congress should consider the possibility of
leaving the actual acquisition of rights-of-way with
the states. The Federal Government would then work
closely in planning the route selection, participating
in

the financing of the cost of rights-of-way ac-

quisition, and financing the necessary development
of the access, once the rights-of-way have been
obtained.

Land administering agencies should have stalutor)
authority to require that public land lessees and
permittees grant reciprocal public right-of-way across
private land under certain circumstances. The Commission has been advised that there have been instances where the owners of adjacent or intermingled

lands hold privileges to use the public lands, but
block public entry through control of the only existing access routes.

ment, if specified in a statewide recreation plan to
provide recreation opportunities in the comm-unity,

should be transferred or leased to state or local
governments. Whether it is because the land is not
designated in a. statewide plan or for some other
reason that the state arid local government cannot
accomplish transfer or lease, we recommend as a

corollary policy, slate a.nd local government should be
afforded 'a priority- in the award of concession con-

tracts for - commercial-type intensive recreation developments of all types On multiple-use public lands

Some state governments have already entered the
resort management field in a direct effort-to encourage tourism, provide variably priced accommodations, and protnote local economic growth.
Within the controlling policy favoring develop-

mertt and administration by state or local government, we believe there is opportunity to encOurage
private capital to undertake construction of facilities
and their operation.
Classification System

Recommendation 85 Congress should provide guidelines for developing and manag-

ing the public land resources for outdoor
recreation. The system of recreation rand
classification recommended by. the Outdoor
Recreation Resources Review Commission
should be refined and adopted asa statutory
guide-to beapplied to all public lands.

PubJic lands can and do support a wide variety

vironment and current use and enjoyment. Accordingly, even though it is clear that some development
should take place, it is not an easy task to determine
where to locate campgrounds, how large each one
should be, and how much of the area of each park
should be taken up with toads, overnight accommodations, food service facilities, hiking trails, and backcountry campsites;

The problem is much more complex for national
forests and the lands administered by the Bureau
of Land Management, because the lands are susceptible to management for all kinds of uses Some
kinds of recreation uses require no specialized development, and land can be used-in its wild condition
for these purposes. Other.types of recreation -activities
require facilities near water-or roads.

Several of the policies we have recommended
earlier in this chapter will, we believe, provide better
guidelines than now exist for. determining the kind,
amount, and-location of different recreation opportunities that shotild- be furnished - on public lands.
Relating some classes of public land availability.- to
statewide and local needs, as we have recommended;
will provide some guidance that is not now applied.

The Commission believes that a great- deal of
additional work needs to be done to develop better
working standards for this purpose.
The - standard system J recreation land- classification. recommended. by -the Outdoor Recreation R&
-

sources Review Commission . should be- improved
and formally ado pred by Con gre ss - for application to
alt -public.lands. -The-Outdoor Recreation Resources
Revie-w Commission proposed a -recreation land use

of outdoor recreation uses. Activities that take place
on the public lands range from wilderness backpaôk
camping and white-water canoeing, through a vacation stay at a national park lodge, to car camping in
a modern national forest campground or picnicking
at a roadside rest area along the highway that passes

classification system which the--Bureau of-:Oütdoor
Recreation has attempted to apply to all Federal lands
with only limited success. -The- major difficulty -lies
with the -inadequacy of the. definition of recreation
developments and uses associated with Class. III of
that classification - systemNatural Environment
Areas. Nearly 300 million acres- of the lands under

district.
Policy standards for deciding how much money to
spend on which kinds of recreation development on
these lands, where the development should be located,

study by this -Commission are rated -as Class III

through a Bureau of Land Management grazing

how much of each kind of recreation opportunity to

lands. The other 5 -classes of areas used in the classification - system appear to be adequately defined and
usable.
We believe that improvement of the existing -classi-

provide, and when to furnish it, are not well developed. Such standards are required for national

used, and its use for - planning recreation -use -on

parks, monuments, and recreation areas as well as
for other classes of public lands, including those
where recreation is not designated as the dominant
use.

In the section of this chapter addressed to resolving
and minimizing conflicts among recreation uses -and
between outdoor recreation and other. uses of public
lands, we note a dual objective in the establishment
of national parks for preservation of the natural enUnique areas need to be so classified.

-

-

-

--

fication system, a statutory requirement -that it be
public lands will provide an improved basis-for deter-

mining investment needs on the different classes of
land identified in the system.

Standards that qualify an area for a national park
or a wilderness area should be refined. Standards that

have been in -use for a long time by the- National
Park Service as to what constitutes an area qualified
for national- park or national monument status are
objective to the extent which they can be, but subjectivity in their application is difficult to - avoid. We
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We have considered carefully whether the Federal
Government should use its power to grant or withdraw land use privileges to require, as a condition
of the lease or permit, that the lessees give rights-ofway and permit public entry through their property

of this policy would substantially reduce the current
level of Federal expenditures from Land and Water
Conservation Fund allocations, and this expenditure
would be shifted to support joint Federal-state

to the public lands.

We have recommended that Federal public lands
generally administered under multiple-use policy be
made available to state, local governments, or private
concessioners for intensive use types of development;
administering agencies should develop such lands for
extensive, resource oriented recreation. We recommend that additions to these multiple-use kinds by
direct acquisition for recreation use should be con-

The Commission has concluded that such a r'equirement should not be a mandatory condition of
all leases and permits issued. It is unnecessary in
most cases and is undesirable as a matter of principle. Congress should, however, provide general
authority to the administrator to require that such
rights-of-way be made available as a condition of
extending, renewing, or initially obtaining a lease or
permit in circumstances where, because of topography, relief, or geographic conditions, the land-

efforts.

fined

10

inholdings or boundary adjustments to

facilitate resource oriented recreation use of the Federal public lands.

owner controls key access to significant areas of pub-

lic land and willfully blocks an important access
route.

Such authority would be exercised with careful
discretion and with consideration of the rights arid

Land and Water Conservation Fund

Recommendation 88: The Land and Water
Conservation Fund Act 17 should be amended

privileges of the landowner. Compensation should be

to improve financing of public land outdoor

afforded in the form of reduced charges for public
land use or otherwise. Provisions would be made for
appropriate control of the public entering and cross-

period until the recreation land use fee we

recreation

programs. During the interim

recommend is adopted, the Golden Eagle Pro-

tenance of the road or trail made available.

gram should be continued. After essential
acquisitions have been completed, the Land

Land Acquisitions

able for development of Federal public land
areas.

ing the property, and for public financing and main-

Recommendation 87: The direct Federal acquisition of land for recreation purposes
should be restricted primarily to support the
Federal role in acquiring and preserving areas
of unique national significance; acquisitions
of additions to Federal multiple use lands for
recreation purposes should be limited to inholdings only.

The Com.missjon believes that the Federal role as

a direct supplier of recreation land suggested by

and Water Conservation Fund should be avail-

The Land and Water Conservation Fund was
created in 1965 to assure a more certain method of
financing both Federal grants of monies to states for
recreation, and various Federal recreation programs. The premise of this law is that the fund would

be continuously replenished by revenues from fees
paid by the users of federally administered recreation
areas, and from certain other sources. These replenishment arrangements have not worked well. Income
from user fees and charges is running about 10 per-

ORRRC, which we endorse, be reflected in its land
acquisition policies for recreation purposes. Federal
purchases of land should be limited to new national

cent of total annual outlays from the fund, which

parks, additions to the wilderness system when neces-

taxes, etc.) has been inadequate to finance the

sary to round out or protect a unit, additions to the
system of national trails and wild and scenic rivers,
and of other areas designated as being of national

balance, and, as a result, the fund has operated iii
debt by borrowing from the United States Treasury

significance, e.g., national seashores.

We have suggested earlier that the states participate more actively and directly in a program to
meet regional, interstate recreation needs, and that
the current role of the Federal Government in this
program be modified to provide financial aid in land
acquisition and development. We believe the states
should acquire and manage these areas. Adoption

was budgeted at $124 million in fiscal 1970. Income

to the fund from other sources (motor boat fuel

since its inception.

We believe that, in the period for which it was
established, the Land and Water Conservation Fund
should be retained as the principal mechanism for

financing both Federal-state aid and Federal land
recreation programs. A more reliable means of
replenish ing the fund to assure its solvency must
be adopted. In 1968, Congress amended the L&WCF
'Tn. 3, supra.
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Act to provide that revenues from Outer Continental

Sheif mineral leasing programs could be used to
guarantee an annual level of $200 million to the
fund.18 This provision ends in 1973.

We endorse current legislative efforts to assure
that the Land and Water Conservation Fund is maintained at a proper level. The backlog of authorizations
for recreation projects makes this mandatory.

We are, however, opposed in principle to the
earmarking of Federal receipts and, therefore, do

not recommend that the Land and Water Conservation Fund become a permanent vehicle for the

financing of public land outdoor recreation programs. It is our belief that, through an accelerated
program of funding, the United States can keep its
18 16 U.s.c. § 4601-5(c) (Supp. V, 1970).

216

commitments to its citizens for the establishment and
development of recreation areas and then rely on the
normal appropriation process.
Once acquisition of new sites has been completed,

the fund can and should be used for development
purposes. The development of facilities on recreation
areas fulfills the Government's promise to the people
that the areas will be made available.

Finally, we recommend that access to the Land
and Water Coiiservation Fund should not be limited
to particular land mwwgement agencies having responsibility for outdoor recreation activities. Specifically, for example, we recomriwnd that Bureau of

Land Management outdOor recreation programs
should be considered eligible on the same basis as
other recreation programs for participation in the
Land and Water Conservation Fund.
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LANDS are used in a great many ways
solely for their location or site values, with no
PUBLIC
relation to the utilization or extraction of resources. Among such nonresource uses axe rights-ofway for transportation, utility, and commercial

facilities. Others are residential, commercial, and

-J
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Occup no'!'
Jses
land, and some only to lands administered by particular Federal agencies. They also vary according to

the types of uses and their relation to each other.
Perhaps even more disturbing is the fact that some
even overlap and provide for vastly difierent tenures,
terms, and conditions for the same type of use on the

industrial in character, or are for governmental servicesFederal, state, or local. Such uses are provided
for either by disposal or, in the case of retained lands,
by permit, lease, license, or other formal document.
From the earliest days of the Republic, canals and
roads were significant uses of the public lands. Rail-

same land, with the choice of alternative left

road uses became important well before the Civil
War. Settlement and revenues were the principal
objectives of public land policy, and to those ends
the public sale of Federal land was made easy and

porated into such uniform legislation.

minimum prices were kept low. Occasionally, special
sales of

townsite lands were authorized, where

unusual demand was experienced.

Customarily, occupancy uses were handled on a
case-by-case basis. When more general legislation
was enacted in later years, it was narrow in scope, was

often inconsistent, provided few if any legislative
standards, and left the terms and conditions of use
largely to administrative discretion. Even the types
of tenure available have varied widely. Under one

to

the public land agency involved.

It seems clear to the Commission that these laws
should be simplffied and codified with greater uniformity among lands, agencies, and uses. Most of the
recommendations in this chapter should be incor-

Some poblic lands should be excluded from certain kinds of occupancy uses. Certain types of occupancy uses of public land are incompatible with the
primary purpose for which the lands have been set
aside. Restrictions by statute on occupancy uses of
certain retained lands, particularly special purpose
areas, have also been con.mon where such uses would

be detrimental to the primary purposes for which
those lands were set aside. For example, by statute,
roads are not permitted in wilderness areas; hydroelectric projects may not be licensed by the Federal
Power Commission in national parks; and highways
may not intrude on wildlife refuges and parks unless

law, fee title would be provided, while under another,
revocable permits were authorized for the same kinds

other routing alternatives are not feasible.
The Commission believes that the exclusion of all

of uses. Many of the existing laws are no longer

occupancy uses which would be detrimental to the
primary use should be by statute, rather than left to

timely and should be revised.

the administrative discretion of the controlling agency.

Needfor Uniform Legislation

Recommendation 89: Congress should con-

solidate and clarify in a single statute the
policies relating to the occupancy purposes
for which public lands may be made available.

At present there are a great number of disparate
laws making various provisions for occupancy uses.
Some of them only relate to specific classes of public

Classification of Lands for Occupancy Uses
Recommendation 90: Where practicable,
planning and advanced classification of public lands for specific occupancy uses should
be required.

Some occupancy needs for public lands can be
predicted and planned well in advance of actual use.
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Classification has been useful in many instances to
establish the pattern of land use and development
which will make the best integrated use of the land
and achieve the greatest land value and stability.
The Commission believes that lands should be
classified for occupancy uses for which the lands
appear best suited as early as such prospective uses
can be identified. This would provide the basis for
sound long range planning for these uses on both
public and related land, and would help assure interim

uses that are consistent with the probable ultimate
occupancy use.

In many instances, classification in the broad
category of urban use for the expansion of existing
communities would be appropriate as a first step.
More specific classifications within such areas would
then be practical and beneficial as it becomes clearer
what the form of development should be. This would
include the designation of lands which are intended
to be available to non-Federal entities for public uses
like parks, schools, and utilities, and of lands where
industrial use should be excluded or anticipated.

Many of the statutes regarding occupancy uses are

silent or unclear about the qualifications of applicants for the rights or privileges that they provide.
This has resulted in gaps and uncertainties which
have been dealt with by administrative action, not
always in a consistent and comprehensive fashion.
The Commission could find no sound reason to
exclude any individual or entity from any authorized
occupancy use of public lands.
Occupancy uses involving heavy investments are

generally of an exclusive nature which preempts
other productive uses that could be made of the
area. Committing public land resources to ventures
that are unlikely to be successful poses a risk of wast-

ing such resources. Failure can also lead to serious
economic setbacks for the affected regional public,
as well as the purchaser.

The Commission believes that where lands are
disposed of for occupancy uses, public and publicly
oriented entities which intend to provide continued

public use of the land should be given preference
over other applicants. The preference we recommend

is a right of first refusal. Long range planning by
Unavailability of Suitable Private Land
Recommendation 91: Public land should be
allocated to occupancy uses only where

equally suitable private land

is

not abun-

dantly available.

We do not believe it is advisable to attract a
disproportionate use of public lands for transmission
lines, industrial sites, pipelines, canals, roads, sewage
disposal plants, and refuse dumps and remove them

from other productive uses, while equally suitable
private lands stand idle. Disposal of public lands
for occupancy uses where equally suitable private
lands are readily available also can lead to an undue
depression of private land values.

Apolicants for Occupancy Uses
Recommendation 92: All individuals and entities generally empowered under state law
to exercise an authorized occupancy privilege

should be eligible applicants for occupancy
uses, although a showing of financial and
administrative capability should be required
where large investments are involved.
Lands generally should be allocated competitively where there is more than one quali-

fied private applicant, but preference should
be given to state and local governments and

nonprofit organizations to obtain land for
public purposes and to REA cooperatives
where incidental to regular REA operations.
220

these entities would be facilitated by providing them

with greater assurance that they can secure land
when needed for public purposes.
At the same time, the Commission is of the opinion

that as a general rule, where there is more than one
qualified applicant for land for an occupancy use,
competitive bid is the most equitable method of
allocation. This method results in the greatest monetary return to the Government arid generally, also,

in the employment of the land for its highest and
best use.

We recognize that social considerations might
justify exceptions in certain circumstances. Also,
there might be situations where environmental or
other concerns are so important that the plan of
use is of equal or greater importance than the
revenue that would be derived. For example, under
the Federal Power Act, hydroelectric projects are
licensed to the applicant whose proposed project is
"best adapted to develop, conserve, and utilize in the
public interest the water resources of the region."
Such a principle might also apply in selecting a developer interested in purchasing public land for a
new city, since the best overall plan might weigh more
heavily than land price considerations. Any such exceptions should be expressly authorized by Congress.
Disposal Rather Than Lease or Permit
Recommendation 93: In general, disposal

should be the preferred policy in meeting
the need for occupancy uses that require substantial investment, materially alter the land,
16 U.S.C. § 800 (1964).

and are comparatively permanent in charac-

pricing, we recommend that tran.rfers arid leases be

ter, except where such uses are nonexctusive.

at market value. We believe the principle of fair
market value pricing treats equitably the various

The Commission finds that there are no explicit
guidelines or criteria set forth in existing laws and
regulations regarding the nature of occupancy uses
for which land will generally be disposed of rather

interests involved, including the general taxpaying
public and prospective users competing for the land.
Furthermore, it generally encourages the highest and

than retained and managed.
No reason is apparent to the Commission for the

retention of public lands that are needed for occupancy uses which require long-term private investment, materially alter the land and virtually exclude
other use of the land surface. Examples of this type
of use are schools, electric substations, canals, reservoirs, industrial Sites, and commercial building sites.
The limited tenure provided by leases or permits for
such use results in uncertainty and risk for the user,
and creates problems in financing new developments
or improvements.
The retention of such land is also an unnecessary
continuing burden and cost to the Government. The

Commission believes it is in the public interest to
dispose of such lands, and recommends that statutory
authority for such disposal be explicitly provided.

However, many occupancy uses which require a
large investment and are relatively permanent do not

require exclusive use of the surface. Other uses
compatible with the occupancy use are often possible.

In such cases, the land should be retained so that
other types of users may benefit and the Government
may continue to manage the land for the compatible
uses.

Typical nonexciusive types of uses which the Commission believes do not generally justify disposal of
public lands include electric transmission lines, communication lines, pipelines, and access roads.
Many of these nonexciusive uses lend themselves
to application of the corridor concept on public lands,
under which the joint use of facilities arid the maximum concentration of similar facilities in a single
area are encouraged. This would reduce the acreage
of public land needed to accommodate these uses,
minimize the environmental impact, and reduce con-

best use of the land.

Leases and permits granted for less than market
value in some instances acquired a value which has
been captured by the user upon sale of the privately
owned improvements. This has been particularly evident in the charges made for vacation summer homes,
where the supply is very limited and permits have
been transferred to the new owner upon sale of the
improvements. Land managing agencies should develop consistent means of applying the market value
basis in leases and permits for occupancy uses.
However, transfers or leases to other governmental

entities for public purposes should be made at less
than market value, with appropriate limitations.

Existing law provides for the disposal or use of
certain public lands to non-Federal entities for public
use at less than market value in certain situations.2

The Commission believes than any conveyance of
public land for a public purpose to a state or local
government for less than market value should provide

for a possibility of reverter, in accordance with our
general recommendation on this point in Chapter
Eighteen.

Tenure
Recommendation 94: Where occupancy uses

are authorized on retained lands by permit,
lease, or otherwise, (a) the term and size of
permits shou!d be adequate to accommodate
the protect and the required investment: (b)
compensation should be paid when the use is
terminated by Federal action prior to expira-

tion of the prescribed term; nd (c) a preference right to purchase shou'd be accorded
to such users dependent on the lands if they
are later offered for disposal.

flicts with other resource uses.

A corridor policy would mean lower clearing,
construction and maintenance costs, and lower utility
rates to the rate-paying public. However, where pub-

lic land on which a term lease or permit exists is
disposed of, the new owner would control the
charges, terms, and conditions of renewals. This
problem would be avoided if Congress would provide

by statute for the granting of perpetual easements
for nonexclusive uses which involve heavy investment and where it is anticipated that the use will
continue indefinitely.

Consistent with our general recommendations on

Concern has been expressed to the Commission
over current limitations on the length of permits or
leascs in some cases. Existing law provides for leases

of up to 50 years for some uses and much shorter
leases, term permits, or annual permits for many
other uses. Often the term for which a permit or
lease can be given is shorter than that needed to
amortize the capital investment on, or dependent
upon the use of the land. In such situations the user
2 Daniel, Mal2n, Johnson & Mendenhall, Federal Public
Land Laws and Policies Relating to Use and Occupancy, Ch.
III, pts. II D, II E. PLLRC Study Report, 1970.
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must place full reliance and faith in the administrator

to renew periodically the authorizing instrument,
interjecting an unnecessary risk and uncertainty into
the user's plans and operations. Such insecurity may

make it difficult for users to obtain financing for
development or improvement.
In many situations, even where substantial invest-

ments will be made, Federal agencies have made a

practice of permitting occupancy uses under an
annual permit system in which the permits are
generally renewed every year. The permittees frequently have come to treat the rights to use the land
as virtually perpetual, so long as conditions of the
permit are met. This practice results in the permit
taking on a value which is included in the price upon

any sale of the privately owned improvements.

Government attempts to retrieve the property by
nonrenewal of annual permits are plagued with con-

troversy and claims for compensation which the
permittees believe is due them.
The Commission recommends that legislation be
enacted to provide statutory authority for all Federal
land managing agencies to issue permits and leases

for terms which will assure a reasonable time lot
amortization of the related investments, and that the
Federal agencies should be encouraged to fix terms
adequate for each purpose.
The Commission has also found that certain existing acreage authorizations are not adequate to accommodate some occupancy uses on public lands. For
example, the 80-acre limitation on occupancies authorized under term permit on national forest land
are unrealistic and inadequate to encompass ski slopes
and other areas directly related to a single integrated
operation. Existing law should be revised to make
the agencies' authority more flexible or eliminate the
acreage limitations altogether. However, Congress
may wish to provide that where a proposed project
exceeds a specified dollar or acreage amount, or the
proposed term exceeds a specified length of time, it

should be referred to Congress for approval. This
would permit Congress to consider each phase of a
particularly large project, such as the Mineral King
project in Sequoia National Forest, in order to protect environmental values.

Where a permit, lease, or other interest is terminated for the Government's convenience before
the expiration date, compensation should be provided. This issue is illustrated by the controversy over
whether compensation should be paid when vacation
home permits are terminated.

Consideration must be given to the distinction
between "term" and "annual" permits.
We consider that a term permit is in effect a lease,

in that it is a right to use land for a stated period
l6 U.S.C. §497 (1964).
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of time, after which the property is fully recovered
by the lessor. Consequently, the permittee should

amortize the cost of his improvements over the
period of his term permit.

The Forest Service has followed a policy of compensating for the termination of recreation residence
term permits at the full appraised value. With respect
to the nonrenewal of annual permits, however, the
Forest Service, which issues virtually all such permits,
cannot under existing law compensate for improve-

ments. Permittees have been offered term permits
which would qualify them for compensation if they
were terminated. Many persons have accepted, but
many also have refused, believing that the annual
permit which has been renewed from year to year
gives them a more permanent tenure than would a
term permit.

The Commission believes that it is equitable to
provide compensation when a term permit is terminated before its expiration date for the convenience

of the Government. However, because it would be
unfair to the national public, as taxpayers, we do
not favor compensation at full appraised value.
Rather, we think such compensation should be adjusted in proportion to the time remaining in the
permit period.

Occupants using public lands under permit or

lease, and who a-re dependent on such lands, should

be given preference to purchase the land if it is
offered for sale. The Townsite Laws and the Small

Tract Act give varying kinds of preference purchase rights to current occupants.4
The nature of the occupancy use made of the land

varies greatly in the level of investment, the length
of time the land is needed by the user, and the im443 U.S.C. §1711-731, 682a-682e (1964).

I

portance of the land as an integral part of the
permittee's operating unit. It appears reasonable to
give preference to the lessee or permittee if his use
has required a substantial investment which must be
amortized over a long period of time. Such investment might be either on the Federal land or in an
operation of which the Federal land is an integral
part and essential to its economic viability.

The sale of a tract to a third party, while it is
still authorized for an occupancy use, could sub-

stantially disrupt a valuable land use such as a
powerline, pipeline, or telecommunications facility.
Without a preference, a lessee or permittee may be
forced to pay an exhorbitant price in order to avoid
the uncertainties of tenure beyond the current lease
period.
Vacation Homesites

Recommendation 95; Public lands should
not hereafter be made available under lease
or permit for private residential and vacation
purposes, and such existing uses should be
phased out.

The Commission recognizes a large demand for
vacation homesites throughout the Nation. A special

survey of second homes conducted by the Bureau
of the Census estimates that there are about

1,550,000 second homes in the United States. Since

some of the second homes are jointly owned, an
estimated 1,700,000 households out of the 59 million in the entire United States have a direct interest
in a second home. Available data show that the number of vacation and seasonal homes almost doubled

Classification of public lands for rights.ofway
corridors wou'd reduce the area taken out of
other productive uses and result in better
management or environmental values.

nationally between 1950 and 1960. The demand is
expected to increase.

The nearly 20,000 vacation homes on Federal
lands currently account for about 1,2 percent of the
total. In view of the location of the public lands in
relation to population centers, it is apparent that
Federal lands could never fulfill the major share of
the national demand for vacation homes.

The principal statutory authority used by the
Department of the Interior to lease public lands for
residential or recreational purposes in nonurban

areas has been the Small Tract Act." It has been
that Department's policy, however, to dispose of
lands which are found best suited for residential use,
rather than to retain and lease them.

Under the Act of March 4, 19l5, the Secretary
of Agriculture is authorized to permit the use and
occupancy of suitable land within the national forests
for periods not exceeding 30 years for the purpose of
constructing or maintaining summer homes.
The National Park Service has been authorized to

permit use and occupancy of national park lands,
but may not permit seasonal homes unless designated for such purposes prior to 1964." Although
villages and subdivisions are permitted in some national parks, in general, residences are allowed by
permit only where they are required to house persons
"43 U.S.C. § 682a-682e (1964).

'n. 2 supra.

National Park Service Administrative Policies for Recre-

ation Areas § 1(1968).
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engaged in onsite public services or in the protection
of national park property.

Virtually all of the vacation home use on the
public lands is on the national forests. In 1967, there
were 19,155 permits in effect in the national forests,
while the National Park Service had only 169.
It has been found in general that locations which

are suitable and desirable for vacation homes are
also likely to be suitable and desirable for present
or future public recreation sites, As the demand for
public recreation sites has increased, the Federal
agencies have sought to cancel permits, or allow permits to expire where the land was needed for public
use. The Forest Service terminated 233 permits from
1952 to 1967.
In some instances, tracts on national forests occupied by vacation homes have been disposed of by
exchange under authority of the General Exchange

Act of 1922, where the use and character of the
area has changed, through development, into a permanerit type of community which affords the necessary services for yearlong occupancy.
The Commission finds that a relatively small portion of the total demand for vacation homes has been

served, or can be expected to be served, on public
lands without serious conflict with public recreation
use on public lands. Moreover, all members of the
public do not have an equal opportunity to acquire a
vacation home. Since current and proposed policies
do not contemplate opening new areas for these uses,
permits generally may be acquired only by one who is

immediately for public use within the three-year
priod, permittees whose permits are not renewed
should be treated the same as those who were afforded the privilege of converting to term permits.
At the expiration of the transitional period, permittees still holding annual permits by their own
choice would not be entitled to compensation for
failure to renew them.
It is not intended to interfere with proper dis-

posals under existing or proposed law. Indeed, it is
our view that sites, currently under permit, for vacation homes, which are not needed for public recreation use and are not incompatible with the planned
use of the general area within which they are situated,

should be disposed of, provided approval is given by

the local government which would be obligated to
provide necessary public services.

Reciprocity
Recommendation

96:

Land

management

agencies should have authority to require a
reciprocal right.of-way on equitable terms as
a condition of a grant of a right-of-way across
public rand.
There are large areas of public land intermingled

with private land over which access is needed to
reach the public land. Without public access to
public lands, intervening private owners can turn

modated. We recommend that there should be no

public values into private gain. For example, if private landowners are able to bar access to public timber lands, the competition for any saleable timber
which must come over their land is reduced, leaving
them in a position to purchase the timber at a lower
price than otherwise possible. Control over access
has also enabled some favorably situated owners in
the guide business to have the advantages of exclu-

additional tracts opened for vacation home use under

sive use.

willing and able to pay to the existing permittee a
premium price for the existing improvements.

In view of the rapidly accelerating demand for
public outdoor recreation, and the limited land suitable for intensive development, the Commission believes that public uses should not be preempted for
vacation homesites by the few who could be accom-

permit or lease, and that as sites presently used

The right to require reciprocity was the subject

under permit are needed for public recreation pur-

of heated controversy in the early I 96Q's in relation
to national forest access. This culminated in an opin-

poses the permits should be terminated.

While the Commission recognizes that vacation
home use under annual permits could be rapidly
phased out by refusing to renew the permits without
compensation, it believes this approach would be
harsh. To provide for an orderly phase-out of vacation home use now under annual permit, it would appear reasonable, where immediate use of the site by
the Government is not needed, that annual permits be
converted to term permits. This should be accomplished within a three-year period.
Where the sites under annual permits are needed
8

Dane1, Mann, Johnson & Mendenhall, n. 2 supra. at Ch.

XLII.
'

16 U.S.C. §485 (1964).
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ion by the Attorney General in 1962, which held
that the Secretary of Agriculture has the discretionary authority to require that the applicant for a
road right-of-way across national forest lands grant

a similar right to the United States to cross his
property.'0
The Commission believes the requirement that an

applicant agree to the grant of a right-of-way across

his lands, as a condition for a right-of-way across
public land, is appropriate if it is reasonable and
closely related to the proper management of publi.c
lands. We recommend that Congress extend such
1042 Op. Atty. Gen. 1 (Feb. 1, 1962).

-

More than 19,000 vaca
tion home permits on
Nalional Forest and Na-

tional Park lands are in
effect. These lands may
be valuable for public
outdoor
recreation
or

other types of land use
in the future.
L

k

authority to all Federal land maiwging agencies for

several decacks. These demands are likely to be

all types of rights-of-way.

satis5ed both by the expansion of existing commuiiities and the creation of wholly new towns and cities.'2
The primary authorizations under which land has
site Laws " which provide for withdrawal, location,
use and disposal of public lands for townsites. However, most of these are older laws that have become

Urban Expansion and New Cities
Recommendation 97: A new statutory framework should be enacted to make public lands
available for the expansion of existing com-

munities and for the development of new
cities and towns.

The Nation's population is expected to increase
by nearly 100 million persons by the year 2000. By
far the largest part of the increase will occur in the
urban areas.11

obsolete, as evidenced by the fact that under them
less than 600 acres were disposed of during the 19581967 period.
Congress has enacted two more recent laws which
make land available for conirnunity expansion. Na-

tional forest land is available for townsites under
the Act of July 31, 195g,1t to countries, cities, or

With the prospect of this rapid growth of our

other local government subdivisions upon satisfactory

population, the Commission has considered the role
the public lands might play in meeting the increasing

An analysis, made from several viewpointa, of the posible future roic of public lands in the establishment of new
citiS is contained in Daniel W. Cook and Urban America,

demands for land for urban uses over the next
11 Robert R. Nathan Asgoc.iates, Projections of the Conrumption of Commodities Producible on the Public Lands
of the Uni'ed Stales 1980-2000, Ch. IT. PLLRC Study
Report, 1970.

Inc., Probable Future Demands on the Public Lands for
New Cities and Urban Expansion. PLLRC Study Report,
1970.

'43 U.S.C.

1416 U.S.C.

7l1-73t (1964).
7Ra (1964).

PUBLIC LANDS ARE NEEDED FOR THE EXPANSION OF SOME
COMMUNIITIES AND TOWNS
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showing of need. Lots are sold to the highest bidder.
To date, the law has never been used.'5

The temporary Public Land Sale Act of 1964,'
which will expire on December 31, 1970, authorizes
the Secretary of the Interior to sell public lands that
have been classified for disposal after a determination
that (a) the lands are required for the orderly growth
and development of a community, or (b) the lands
are chiefly valuable for residential, commercial, agricultural (exclusive of lands chiefly valuable for
grazing, and raising forage crops), industrial, or public uses or development. Sales may be in tracts not
greater than 5,120 acres each to state or local government agencies at (1) the appraised fair market value,

or (2) negotiated market value. During its 5-year
existence, this law has accounted for the disposal of
a few thousand acres, only a small portion of which
was for urban expansion.
Other authorities which have been used to a very
limited extent for disposal of public land for urban
purposes by the Department of the Interior are the

Small Tract Act and the Recreation and Public

on policy aspects of using public lands for new cities
in the future.
However, before making any public lands available

for a new city, there must be an evaluation of the
need for the development. We have confidence that
the public land management agencies can and will

properly classify land as being suitable for urban
use. This alone would not demonstrate that there is
a requirement in that area. It is recommended thai
the land management agency obtain evaluations as
to the need for public land to be used for a new city
from the Department of Housing and Urban Develop-

ment as the Federal unit charged with the general
responsibility for urban programs, from an appropriate state planning agency, and from a recognized
land planner from outside government. The evaluations should accompany the recommendation on the
proposed project when transmitted from the executive branch to the Congress.
The following points should also be considered by

the Congress in making public lands available for
new cities: (a) the classes of lands, e.g., parks,

Purposes Act.'° The Department of Agriculture can
also make national forest land available for disposal
for community purposes through the various laws

wilderness areas, etc., that will not be made available;

some public land available for a prototype "new

existing communities are inadequate. They were

city" on an experimental basis to provide information

enacted at a time when the methods of development

maximum size of units to be made available;
whether or not land will be made available at a
low or nominal price; (d) whether payment to the
providing for exchanges of national forest lands.17
Federal Government should be deferred; (e) whether
each unit will have a time schedule for completion;
Establishment of New Cities
(f) whether restrictions should be placed on use of
the land; (g) who would he eligible as grantees
Proposals which have been advanced by advocates
(e.g., private developers, state governments, local
of a new cities policy contemplate that as many as
governments, federally chartered development cor100 cities of 100,000 population each and 10 cities
porations); (h) whether state approval should be a
of about a million population each must be estabrequirement; and (i) provision for staged developlished nationwide during tile next 30 years. Each
ment of the project to assure balanced growth and
project obviously would be an enormous undertaking.
minimize risks, particularly as to possible adverse
At present, there is no national policy for such a new
impact on the environment, associated with such a
cities program, but the Department of Housing and
novel program thereby permitting reevaluation before
Urban Development has the matter under study, as
each successive stage is approved.
do committees of Congress.
Even after the prototype project has been initiated,
It is recognized that the major aspects of such a
because the concept of building entirely new large
program (including long-term capital, tax credits,
viable cities is so complex and costly, Congress
insurance of loans, provisions for schools, parks,
should, until more experience is gained with them,
freeways, and other public facilities, etc.) will not
approve them on a case-by-case basis, in very much
involve public land policy. Nevertheless, one of the
the same manner as authorizations for power or
critical problems in the development of new cities is
reclamation projects.
that of the initial assembly of a large block of land.
In this respect, public land might play an important
Expansion of Existing Communities
role, for such blocks can be more readily assembled
on public than on private lands.
The Commission believes the present Jaws proCongress, therefore, should as the first step make
viding for disposal of public land for expansion of

1543 U.S.C. § 1421-1427 (1964), as amended, (Supp.
IV, 1969).
1643 U.S.C. § 682a-682e, 869-869-3 (1964).
17 E.g., 16 U.S.C. §1 485, 516 (1964).

and the needs of the Nation were quite different
from what they are today. The numerous laws which
have grown up, the variety of restrictions as to quali-

fications of purchaser and type of use, the acreage
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Special use permits are necessary when public lands offer the only suitable Pocation for certain structures. At
left is a gas compressor station. The tower at right is a microwave relay station.

limitations and limitations on the number of tracts,

lands that must be kept in Federal ownership in

combine to make it difficult to dispose of public lands

order to protect other values. Consideration should

to meet urban development needs. In addition, the
practice of disposal of national forest land by exchange has made disposal of these lands for urban

be given to proposals that the Forest Service be
allowed to use sale proceeds to acquire suitable

uses cumbersome and the target of criticism.
Although the Public Land Sale Act of 1964 is an
improvement over previous laws, it is only temporary

legislation and is also inadequate in several other
respects, one of which is that it is not applicable to
the national forests.

With respect to national forest land that has been
needed for expansion of existing communities has
been provided almost entirely through exchange under authority of the General Exchange Act of 1922)
Some 32,000 acres were exchanged in the 195 8-67
period for urban purposes. This procedure first requires the exchange proponent to acquire other land
that is wanted by the Forest Service and is of equal
or greater value than the federally owned land for
which it is to be exchanged. Often the tract or tracts
of land wanted by the Forest Service must be pur-

chased by the proponent at considerable cost and
effort.

The Commission recommends that legislation be

enacted providing authority for direct sale of national forest land for urban use other than as townsites and that it be the preferred method of transferring land for this purpose. The Forest Service
should always have discretion to withhold from sale
n. 15, sUpra.
'-
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16 TJS.C. 1485 (1964).

replacement land. Experience has established that the
acreages required for urban expansion are relatively

small but vital to the typical community in public
land areas.
State and local governments should have a flexible
method available under which they can acquire and
resell land for urban expansion. To make this possi-

ble, Congress should authorize Federal agencies to
sell public land classified for urban uses to qualified
local governmental agencies under a definite term
contract of sale permitting payment to the Federal
Government to be delayed until the lands have been
transferred to private ownership. Such a contract of
sale could be limited to a definite period, after which

the state or local government could be given the
option of paying the agreed upon price or returning
the land to the Federal Government. However, no
such contract should be authorized unless there is an
adequate development plan in existence. As in the
case of proposed new cities, the land management
agencies should obtain advice from Federal, State,
and private sources as to the need for the land.
We believe such a measure would facilitate planning and more orderly urban growth, get public lands

needed for development onto the tax rolls more
quickly, return a fair value to the U.S. Treasury,
and reduce the administrative cost of disposal to the
Federal Government.

Objectives Unrelated to Public Land Values
Recommendation 98: Whenever the Federal
Government utilizes its position as landowner to accomplish, indirectly, public policy
objectives unrelated to protection or develop-

ment of the public lands, the purpose to be
achieved and the authority therefor should
be provided expressly by statute.

One of the most controversial executive actions
involving the imposition of conditions on the granting
of public land privileges reaching beyond public land

uses and values was the issuance of regulations in
1963 by the Secretaries of Jnterior and Agriculture
providing governing rights-of-way for electric facilities across public lands administered by those agencies.1°

Under these regulations, grants of rights-of-way
for a facility to generate electricity, or to transmit or
distribute electric power of 33 or more kiovolts, are
authorized only if the Secretary of the Interior or
Agriculture determines that the proposed structure
will not conflict with the "power-marketing program
of the United States," or where plans for it can be
modified to eliminate such conifict. The Secretaries
also reserve the right to determine, or to invoke arbitration to determine, whether the applicant's transmission or other facilities have "surplus capacity"
(Le., transmission capacity in excess of that needed
by the grantee for his operations). The regulations
provide that the Government may use such surplus
capacity or increase the capacity of the facility at its
expense to create surplus capacity to transmit federally generated electric power to statutory preferenc.e

customers, other than those receiving service from
the grantee on the date he applied for the grant.

These regulations are not based on any specific
statutory language other than the general authority
for granting easements and rights-of-way across pub-

lic lands for the transmission of electrical energy
found in the acts of February 15, 1901, and March 4,
1911.21

There is no provision for reciprocal wheeling by
the Federal Government, and application of these
regulations may be waived by the Department of the

Interior where they are superseded by a specific
contract between the utility and the power marketing
agency.

Another example of the use of public land law
authority to achieve unrelated program objectives
occurred in 1967. The Secretary of the Interior was
able to block the proposed construction of a highvoltage. powerline near the Antietam battlefield be20See 43 C.F.R. 2234A-1(c)(5) (1969).
21 43 U.S.C. §1959, 961 (1964).

cause the Potomac Edison Company required his
permission for the line to cross the Chesapeake and
Ohio Canal National Monument, some distance from

the battlefield. He would have been unable to act
except for the accident that the line would be required to cross Federal property. In this case the
objective was not merely to remove the powerline
from an area near the battlefield, but to eliminate
the line, at substantial additional cost to the company,
from the envisioned Potomac River National Landscape, which has not been approved by Congress.
The Secretary's action did give the State of Maryland
time to amend its law and provide for adequate consideration of esthetic values in such situations.
We take no position on the merits of the objectives
in each of these actions. However, we are concerned
that they were undertaken without clear guidelines or

direction from Congress. Every constitutional tool
available to the Federal Government should be used
to accomplish public policy goals, but the decision to
utilize indirect approaches to promote such objectives

should be made by Congress. Authority to impose
conditions unrelated to public land values should be
expressly provided by statute where appropriate.
This would remove present uncertainty and controversy and promote sound planning and development.

In our chapter on Public Land Policy and the Environment we point out how useful and necessary this
tool is.

Administration

Recommendation 99: While control and administration of occupancy uses should remain with the agencies managing the lands,
assistance should be obtained from agencies
having technical competence in connection
with specific programs.

The Commission considered placing the control

over the granting of a broad class of public land
occupancy uses in a single agency or in a number
of agencies that have expertise in those particular
uses. Such uses would include rights-of-way for transmission lines, pipelines, highways, sites for radio and
television transmission facilities, airports, and perhaps urban or community uses, but would not neces-

sarily include such privileges as individual vacation

homes, ski slopes or other recreation sites, and
individual industrial or commercial sites that are not
located in urban communities.
The Commission rejected the idea because it
believed that many of the occupancy uses are closely

related to, or have considerable impact on, other
resource uses which must be carefully considered in
the decisions of the responsible land management
229

holding defective titles from railroads to
right-of-way lands should be confirmed in
their uses by the Federal Covernment and the
affected railroads.

Prior to 1875 special legislation provided right-ofway grants to each railroad. These grants varied in
width and in other respects as well. Along with the
right-of-way, Congress made other land grants to
assist the railroad in defraying its costs of construction.

Special grants of rights-of-way came to a close
with the passage of the General Railroad Right-ofWay Act in 1875,23 which effected a sharp change

in congressional policy. This Act made no land
grants, but granted a right-of-way for 100 feet on
each side of the center line of the road. It also
granted the right to take from the bordering public
lands buildings materials necessary for the contemplated construction, as well as adjacent rights-of-way

for station buildings, depots, etc., not to exceed 20
acres for each station, to the extent of one station for
each 10 miles of road.

In many instances, railroad rights-of-way have

It is now well established that: (1) the railroads
have a right in perpetuity to the exclusive use and
possession for railroad purposes of the surface of

been used for non-railroad purposes, giving
rise to questions of land title. This photo was
taken at Coeur D'Alene, Idaho.

poses; (2) such grants were made on the implied
condition of reverter in the event the railroad com-

the lands granted for easement and right-of-way pur-

panies cease to use or retain the land for the purpose

agency. It is inadvisable to divide control between
two agencies and separate the decisionmaking for
some of the occupancy uses from those who are con-

cerned with other resource values. More importantly, it is essential to provide the land management

agencies with authority to control certain kinds of
heavy impact occupancy uses that now may be
initiated and related construction may take place
without prior agency approval or meaningful regulation of their environmental impacts, such as highways over the unreserved public lands.22

However, since the specialized knowledge and
expertise necessary for wise decisions concerning the
best design and layout of many occupancy uses is
often most highly developed in certain other agencies,

e.g., the Bureau of Public Roads, the Commission
believes that their assistance should be obtained by
the land management agencies that do not Jiave the

granted; and (3) minerals in right-of-way lands
belong to the United States. The only conveyance
under existing law which the railroads can make
without authority of Congress is to states, countries,
and municipalities for highway and street purposes.
Over the years railroad rights-of-way have been
occupied and used with and without the permission

of the railroads for a great variety of uses and
purposes. These include agricultural uses where
farmers and ranchers moved their activities up to
the railroads' fences which were often placed near
the railroad tracks and not on the boundary line of
the right-of-way; commercial activities pursuant to
leases with the railroads for grain elevators, feed,
fuel and building supply dealers, warehouses, and
other commercial enterprises which regularly receive
and ship commodities by rail; and such nonrailroad
purposes as municipal buildings and motels. There

expertise within their own organizations.

are also numerous pipelines and wirelines, private
roads, irrigating ditches, and the like crossing or

Railroad Rights-Of-Way

even longitudinally located along such rights-of-way

Recommendation 100: The Secretary of the

Interior should be authorized to approve
other uses of railroad rights-of-way with the
consent of the affected railroad, and persons
2243 U.S.C. §932 (1964).
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by utilities.

The railroads, in order to protect their perpetual
right to use the right-of-way for railroad purposes,
have often issued leases, licenses, and permits for in2343 U.S.C. §934-939 (1964).

I-

definite periods, which may be terminated on 30 days'

notice by either party. Generally they provide for
the removal of the improvements by or at the cost
of the lessee, licensee, or the permittee. The leases
for all practicai purposes continue in effect indefinitely. In the event a railroad were challenged as

to the propriety of any uses made pursuant to a
lease, license, or permit, the railroad would rely

To meet residential demands of a growing
population, the use of public lands for new
cities should be provided for by statute.

upon its clause and immediately clear the land in
order to make the questioned use moot.
Since it appears that there may be considerable use
of raihoad rights-of-way for nonrailroad purposes,
and there are many acres of land on such rights-of231

way that could be used for a variety of purposes,
their use should be authorized by a statutory directive to that effect. Obviously, it is economically
wasteful for usable lands to lie idle when they might
be put to productive use, and it is not expedient to
permit the present confusion as to the limits of the

rights of the railroads and the United States to
continue.

However, there should be a provision requiring
that railroad rights-of-way never be diminished to
the extent that adequate public service cannot be
maintained. Available evidence indicates that a width
of 50 feet on each side of the centerline is ordinarily

adequate, and such a minimum

width probably

should be prescribed.

There are innumerable situations in which railroads have purported to pass title to right-of-way
occupants. Since these lands are not needed for
railroad purposes, it appears just and reasonabLe to
provide a procedure for confirmation of their titles,
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with the consent of the railroads and of the United
States. Inasmuch as the railroads never owned an
interest in the minerals, the confirmed titles should
carry an express reservation of mineral interests to
the United States.
Generally, those seeking confirmation of their

titles should be required to pay no more than the
administrative expenses of the Federal Government
and the railroads. The reverter interest of the United
States is ordinarily valueless because, in a 1922 Act,27
Congress provided that forfeiture interests in railroad

rights-of-way would pass either to the owners of
adjacent lands or to municipalities under certain circurn stances, However, in the unlikely event that the
Federal interest may prove to be valuable in some
situations, the Secretary of the Interior should take
appropriate steps in those cases to charge the f airmarket value of the interest to be conveyed.
24

43 U.S.C. 1912 (1964).
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