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. BACKGROUND

On June 27, 2000, the Nationa Marine Fisheries Service (NMFS) received a biologica assessment
(BA) and request from the Federa Highway Adminigtration (FHWA) for Endangered Species Act
(ESA) section 7 formal consultation for a bridge replacement project over Butte Creek dong Oregon
Highway 211 (Woodburn to Estacada Highway) in Marion County, Oregon. NMFS reviewed the BA
and requested additiond information. The additiona information was recelved from Oregon
Department of Transportation (ODOT) on August 11, 2000, and arequest for extending the in-water
work period was received on September 25 and October 2, 2000. The FHWA is partidly funding the
action and isthe lead Federd agency for the consultation. The ODOT has designed the project and
will adminigter the congtruction contract. ODOT has dso prepared the BA. This biologica opinion
(Opinion) is basad on the information presented in the BA and during the consultation process.

FHWA/ODQT is proposing to replace the bridge beginning in 2001. Construction would last
goproximately one year. Butte Creek isatributary to the Pudding River within the Willamette River
basin. The new two-lane bridge will be built dong the same dignment as the old bridge, with a detour
bridge required to carry traffic during congtruction. The detour bridge will have a series of pilings
driven into the creek’ sfloodplain. Approximately 445 cubic yards of riprap will be used below the
two-year flood elevation to stabilize the banks under the bridge.

The effects determination was made using the methods described in Making ESA Determinations of
Effect for Individual or Grouped Actions at the Watershed Scale (NMFS 1996). The
FHWA/ODOT determined that the proposed action was likely to adversdy affect Upper Willamette
River (UW) steelhead (Oncor hynchus mykiss) Evolutionarily Significant Unit (ESU) and UW chinook
sdmon (O. tshawytscha) ESU. The UW steelhead was listed as threatened under the ESA on March
25, 1999 (64 FR 14517) and the UW chinook salmon were listed as threatened on March 24, 1999
(64 FR 14308). Ciritical habitat was designated for both ESUs on February 16, 2000 (65 FR 7764)
and protective regulations were issued under section 4(d) of the ESA on July 10, 2000 (65 FR 42423).

This Opinion is based on the information presented in the biological assessment (BA) and the result of
the consultation process. The consultation process has involved a Site vist, and correspondence and
communications to obtain additiona information and clarify the BA. As appropriate, modificationsto
the proposa to reduce impacts to the indicated species were discussed and enacted. This has included
revisonsto the origind design, including a reduction in the amount of riprap proposed, more plantings,
and leaving alarge tree on the streambed.

The objective of this Opinion is to determine whether the action to replace the bridge at Butte Creek is
likely to jeopardize the continued existence of the UW steelhead or UW chinook salmon, or destroy or
adversdy modify criticd habitat.



II. PROPOSED ACTION

The ODOT is proposing to replace the Butte Creek bridge along Oregon Highway 211 (Woodburn to
Estacada Highway) in Marion County, Oregon. Butte Creek Bridgeis located approximately 1.9 miles
upstream of the Pudding River. Congtruction will begin in 2001 and take gpproximately one year to
complete,

Congtruction of the New Bridge

The new bridge will be built dong the same dignment asthe old bridge. The current bridge is 194 ft
long and 26 ft wide. The new bridge will be 200 ft long and 48 ft wide, including 8-ft shoulders. The
bridge design has abox girder configuration with three bents. The bridge will have two 100-ft spans
with one centra pier and two end abutments. Approximately 1200 s yds of new right-of-way is
needed to build the project, and approximately 445 cu yds of riprap will be used below the two-year
floodplain. A riprap toe trench will be placed at bents 1 and 3. Placement of the centrd pier will not
be in the active creek channd, but will be in the two-year floodplain. A temporary access road under
the bridge may be needed to build central bent #2. The design of the central bent will be eight Sde by
dde 16-in diameter pilesto for the centra pier (web wal). The use of this type of congtruction will
minimize the need for footing excavation within the two-year floodplain.

Inwater work within the two-year flood eevation will be required to build this project. The Oregon
Department of Fish and Wildlife (ODFW) in-water work timing for this stream reach is between July
15" and September 30™. To complete the project within one year, ODOT has requested an extension
to thistiming. ODOT proposes beginning construction of the detour bridge May 1%, and upon
completion of the detour, alow work on the new bridge to continue below the two-year flood eevation
of 34.71 m. Thiswould include pile driving, construction of the detour bridge, concrete placement for
the new bridge, and demalition of the exigting bridge onto the dry floodplain. All work prior to July
15" will take place outside of the flow channdl and in the dry. If the floodplain isinundated prior to the
inrwater work window, congtruction will not commence. In addition, ODOT proposes to remove the
detour bridge in October.

Work within the active flowing stream will be done within the July 15" to September 30" window,
including congtruction of the centra bent of the new bridge, the congtruction and remova of the
temporary piles associated with the detour bridge, and the congtruction of the toe trench and placement

of riprap.

Congruction of the Detour Bridge

A two-lane detour bridge will be required to carry traffic during congtruction. The detour bridge will be
located directly north of the existing bridge. The detour will have a series of wooden piles that will be
driven in the creek’ sfloodplain. The detour bridge' s central span will clear-span the active channd,

and will not require work within the water to congtruct or remove.




Bridge Demdlition

Both the exigting bridge and the detour bridge will be removed. All effortswill be made to prevent
debris from entering Butte Creek. Any materid that fals into the water will be removed. The bridge
itself will not be dropped into the creek.

Saging
Staging areas will be located above the two-year floodplain.

Temporary Water Rights
No temporary water rights have been proposed as part of this action.

Site Remediation

ODOT proposes to revegetate and seed disturbed areas. Any excavated organic topsoils are to be
stockpiled above the two-year floodplain and used in the find landscaping. Approximately 148 shrubs
will be planted in disturbed riparian areas and within the riprap.

[Il. BIOLOGICAL INFORMATION AND CRITICAL HABITAT

Although there are currently limited data to assess population numbers or trends, NMFS believes that
steelhead stocks comprising the UW steelhead ESU are depressed relative to past dbundance. The
gtatus and relevant biological information concerning UW steelhead are well described in the proposed
and find rules from the Federa Register (63 FR 11798, March 10, 1998; and 64 FR 14517, March
25, 1999, respectively), and Busby et al. (1995,1996).

UW gedhead are alate-run winter sedlhead. Hatchery fish are widespread throughout the region.
Both summer steelhead and early-run winter steelhead have been introduced to the basin and escape to
spawn naturaly in substantial numbers. Winter seelhead are in steep decline after exhibiting wildly
fluctuating abundance. Recent average adult abundance has been estimated at 3,000 fish. Naturd fish
adult returnsin 1995 were the lowest in 30 years. Declines have been recorded in dmogt al naturd
populaions. Natura stedhead integrity isat risk from introduced summer steelhead.

Upstream spawning migration of winter stedhead primarily beginsin March and April, and pesk
spawning occurs from April through June. Suitable spawning habitat is found in the Pudding sub-basin,
including Buitte Creek.

Critical habitat for UW stedhead includes dl river reaches accessible to steelhead upstream of
Willamette Fals to the Caapooia River. Freshwater critical habitat includes the stream, stream bottom,
and riparian zone. Riparian areas include areas adjacent to a stream that provide the following
functions: shade, sediment, nutrient or chemica regulation, streambank stability, and input of large
woody materid (LWM) or organic matter. The proposed action would occur in designated critical
habitat for UW stedhead.

Detailed information for the UW chinook sdmon ESU is provided in the status review of West Coast



chinook salmon prepared by Myers et d. (1998). The UW chinook ESU is defined as“dl naturaly
spawned populations of spring-run chinook salmon residing below impassable naturd barriers’ (64 FR
14308).

Adult UW chinook enter the Columbia River in late winter through early spring (i.e., February through
April), and enter the lower Willamette River beginning in February. The run pesksin April, with
passage through the Willamette River above Willamette Fals occurring primarily from late April through
July (Myerset d. 1998; Williset d. 1995). Mainstem areas of large Willamette River tributaries (e.g.,
McKenzie, Santiam, Clackamas Rivers) where UW chinook reproduce naturdly in the Willamette
Basin are very important for rearing habitat. The upper maingem of the Willamette River itsdf may aso
be important for rearing (Willis et . 1995). Murtagh et d. (1992) notes that juvenile UW chinook in
the Clackamas River do not appear to use the tributaries as rearing areas. Studies by Everest et dl.
(1987) in Fish Creek, as an example, showed that most fry emigrate to the Clackamas River soon after
emergence. Zakd and Reed (1984) observed the same type of behavior among UW chinook juveniles
in the McKenzie River.

The combined historic annua run size of spring chinook sdmon in the Willamette and Sandy Basins
(i.e., Upper Willamette ESU plus part of Lower Columbia ESU) is estimated to have been severd
hundred thousand adults (ODFW 1995). Total abundance of the UW chinook salmon has been
relaively stable at approximately 20,000 to 30,000 fish; however, recent natura escapement isless
than 5,000 fish and has been declining sharply (Myers et d. 1998). Furthermore, it is estimated that
about two-thirds of the natural spawners are first-generation hatchery fish, suggesting thet the natura
population isfdling far short of replacing itsdlf.

Criticd habitat is designated to include dl river reaches accessible to listed chinook sdmon in the
Clackamas River and the Willamette River and its tributaries above Willamette Fals. Also included are
adjacent riparian zones, aswdll asriver reaches and estuarine areas in the Columbia River from a
graight line connecting the west end of the Clatsop jetty (south jetty, Oregon side) and the west end of
the Peacock jetty (north jetty, Washington Sde) upstream to and including the Willamette River in
Oregon. Excluded are tribal lands and areas above specific dams or above longstanding, naturally
impassable barriers (i.e,, natural waterfalsin existence for at least several hundred years).

V. EVALUATING PROPOSED ACTIONS

The standards for determining jeopardy are set forth in section 7(a)(2) of the ESA as defined by 50
CFR Part 402 (the consultation regulations). NMFS must determine whether the action is likely to
jeopardize the listed species and/or whether the action is likely to destroy, or adversdly modify, critical
habitat. Thisandyssinvolvestheinitia steps of (1) defining the biologica requirements and current
datus of the listed species, and (2) evauating the relevance of the environmental basdine to the species
current status.

Subsequently, NMFS eva uates whether the action is likely to jeopardize the listed species by



determining if the species can be expected to survive with an adequate potentia for recovery. In
meaking this determination, NMFS must consder the estimated level of mortdity attributable to: (1)
Collective effects of the proposed or continuing action, (2) the environmenta basdine, and (3) any
cumulative effects. This evauation must take into account measures for surviva and recovery specific
to the listed sdlmon’ s life stages that occur beyond the action area. If NMFSfinds that the action is
likely to jeopardize, NMFS must identify reasonable and prudent aternatives for the action.

Furthermore, NMFS evduates whether the action, directly or indirectly, islikely to destroy or
adversely modify the listed species designated critical habitat. The NMFS must determine whether
habitat modifications appreciably diminish the vaue of critica habitat for both surviva and recovery of
the listed species. The NMFS identifies those effects of the action that impair the function of any
essential element of critical habitat. The NMFS then considers whether such impairment gppreciably
diminishes the habitat’ s vaue for the species surviva and recovery. If NMFES concludes that the
action will destroy or adversely modify critica habitat it must identify any reasonable and prudent
measures available.

For the proposed action, NMFS' jeopardy andlys's considers direct or indirect mortality of fish
attributable to the action. NMFS' critical habitat analys's consders the extent to which the proposed
action impairs the function of essentid elements necessary for juvenile and adult migration, spawning
and rearing of UW stedhead and UW chinook salmon within the action area under the existing
environmenta basdine.

A. Biological Requirements

The firgt step in the methods NMFS uses for gpplying the ESA section 7(8)(2) to listed sdlmonisto
define the species biologica requirements that are most relevant to each consultation. NMFS aso
consders the current status of the listed species taking into account population Size, trends, distribution
and genetic diversty. To assessthe current status of the listed species, NMFS gtarts with the
determinations madein its decison to list the ESUs for ESA protection and also consders new data
avalable that is relevant to the determination.

The relevant biological requirements are those necessary for UW stedlhead and UW chinook salmon to
survive and recover to naturdly reproducing population levels a which protection under the ESA would
become unnecessary. Adequate population levels must safeguard the genetic diversity of the listed
stock, enhance their capacity to adapt to various environmenta conditions, and dlow them to become
sdf-sugtaning in the natura environmentd.

For this consultation, the biological requirements are improved habitat characterigtics that function to
support successful adult and juvenile migration, and spawning and rearing. The current status of UW
stedlhead and UW chinook salmon, based upon their risk of extinction, has not significantly improved
snce the species was listed and, in some cases, their status may have worsened.



B. Environmental Basdine

The current range-wide satus of the identified ESUs may be found in Busby et d. (1995, 1996) and
Myerset d. (1998). The identified action will occur within the range of UW stedhead and UW
chinook salmon. The defined action areaisthe areathat is directly and indirectly affected by the action.
The direct effects occur at the project site and may extend upstream or downstream based on the
potentia for impairing fish passage, hydraulics, sediment discharge, fish handling, and the extent of
riparian habitat modifications. Indirect affects may occur throughout the watershed, where actions
described in this Opinion lead to additiond activities, or affect ecologica functions, contributing to
stream degradation. As such, the action areafor the proposed activities includes the immediate
watershed containing the project and those areas upstream and downstream that may reasonably be
affected, temporarily or in the long term. For the purposes of this Opinion, the action areais defined as
the streambed and riparian habitat of Butte Creek, extending upstream to the edge of disturbance and
extending 100 feet downstream of the bridge. The action areaiincludes the 2-year floodplain. Other
aress of the watershed are not expected to be directly or indirectly impacted.

The action areais within the Willamette VValey physiographic province. Thisregion is characterized by
atemperate climate, which is moderated by the rain shadow effect of the Coast Mountains to the west.
Winters are wet and mild, and summers are hot and dry with annua precipitation in the project vicinity
being gpproximatdy 3 feet/year faling mainly as winter and spring rain.

The overstory vegetation in the action areais confined to the riparian zone and includes cottonwood,
willow, Oregon ash, and red dder. Understory vegetation is composed of reed canary grass,

Hima ayan blackberry, mock-orange and snowberry. Fragmentation by agriculturd fields and roadsis
common. Poor habitat quality dominated the lower Butte Creek basin. Butte Creek islisted as
essential salmonid habitat by the Oregon Divison of State Lands. This creek in not listed on Oregon
Department of Environmentad Qudity’s 303(d) list of water qudity limited streams.

Chinook salmon, coho salmon and steelhead are found in Butte Creek. The ODFW has identified
Butte Creek as suitable spawning and rearing habitat for chinook salmon and steelhead, dthough the
subdtrate at the Steis primarily slt which is not suitable for sdmonid spawning. Adult chinook sdmon
migrate through the project area during November and December and spawn from November through
April. Emergenceisgenerdly in March and April, with rearing occurring throughout the year, and smolt
migration from March through May. For steelhead, adults migrate from October through May and
gpawn from December through May. They emerge from May through July, and rear at the Ste
throughout the year. Juvenile stedhead outmigrate from March through May.

Based on the best available information on the current status of UW steelhead and UW chinook salmon
range-wide; the population status, trends, and genetics, and the poor environmenta basdline conditions
within the action area, NMFS concludes that the biologica requirements of the identified ESUs within
the action area are not currently being met. Numbers of the listed sdimon and steelhead are
subgtantidly below historic numbers. Long-term trends are decreasing. Droughts and change in ocean
productivity during the 1990s have probably contributed to the reduced run szes. In addition, river



basins throughout the ESUs display degraded habitat conditions resulting from agricultural and forestry
practices, water diversons, urbanization, and mining. The following habitat indicators are either a risk
or not properly functioning within the action areac Water temperatures, turbidity/sediment, chemica
contamination/nutrients, physical barriers, substrate, large woody debris, pool frequency and qudity,
off-channd habitat, refugia, streambank condition, floodplain connnectivity, pesk/base flows, drainage
network, road density and location, disturbance history, and riparian reserves. Actions that do not
maintain or restore properly functioning aquatic habitat conditions would be likely to jeopardize the
continued existence of UW steelhead and UW chinook salmon.

V. ANALYS SOF EFFECTS
A. Effectsof Proposed Action

The effects determination in this Opinion was made using a method for evaluating current aguatic
conditions, the environmenta basdline, and predicting effects of actions on them. This processis
described in the document Making ESA Deter minations of Effect for Individual or Grouped
Actions at the Watershed Scale (NMFS 1996). The effects of actions are expressed in terms of the
expected effect - restore, maintain, or degrade - on aquatic habitat factors in the project area.

The proposed action has the potentid to impact to UW steelhead and UW chinook salmon, or critica
habitat. Letha and non-letha impacts could occur during the in-water work including the killing or,
more likely, displacement of fish during in-water work. A toe trench will be excavated in the stream
and riprap will dso be placed in the stream.  These activities have the potentid to directly harass, harm,
wound or kill juvenile steehead or chinook rearing a the dte. By working during the low flow time of
year, the impact is decreased because less work is occurring in the wetted channel. 1solating the work
areaand fish remova from the isolation area by an experienced fish biologist will dso reduce the
magnitude of thetake. By limiting these activities to the in-water work window of July 15" to
September 15" when fish will not be migrating through the project area, impacts will be limited to those
fish rearing in the reach. While project activities will occur outside of the work window, none of these
activities will occur in the flowing stream, o the risk of direct impactsis reduced.

Direct impactsto habitat will occur aswell. Accessto the bridge, and the construction and demolition
of the detour bridge will result in the remova of riparian vegetation. Riprap placement under the bridge
will replace low quality vegetation under the bridge. The loss of vegetation will affect riparian habitat
features such as shading and organic matter inputs to the stream.  Although new vegetation will be
planted, it will take five to ten years before some function is redlized.

Project activities will increase turbidity in the stream. Thisimpact will be temporary and limited to the
duration of the project. Juvenile steelhead are visud predators, and low water clarity decreases
foraging success. If stedhead are present, the increased turbidity will decrease feeding activity and
likely displace fish from the project area. Eroson control measures implemented as part of the
proposed action are intended to minimize turbidity incresses.



The riprap placed aong the streambank of Butte Creek reduces the potential quality of riparian habitat
available. Herbaceous growth at the site will be reduced, aswill habitat complexity. The riprap bank
will reduce foraging and holding opportunities compared to a properly functioning streambank. This
impact will be reduced by staggering the toe of the boulders to create flow refuges and planting shrubs
among the boulders to increase shade and organic inputs. The irregular toe and vegetation will add
complexity to the reach, thus creating low velocity areas for steelhead and provide cover. Thetrees
and shrubs will shade the stream during warm summer months and increase organic input to the stream.

The NMFS expects the effects of the proposed action are likely to maintain or restore each of the
habitat elements over the long term, greater than five years, based on the current condition of the site.

In the short term, atemporary increase in sediment production and turbidity, and disturbance of riparian
habitat is expected. UW steelhead and UW chinook sdlmon may be killed, or more likely, temporarily
displaced by the in-water work at Butte Creek.

B. Effectson Critical Habitat

NMFS designates critica habitat based on physical and biologica features that are essentid to the
listed species. Essentia features for designated critica habitat include subgtrate, water quality, water
quantity, water temperature, food, riparian vegetation, access, water velocity, Space and safe passage.
Criticd habitat for UW stedlhead and UW chinook salmon consigts of al waterways below naturaly
impassable barriersincluding the project area. The adjacent riparian zoneis dso included in the
desgnation. This zone is defined as the area that provides the following functions: Shade, sediment,
nutrient or chemicd regulation, streambank stability, and input of large woody debris or organic métter.

The proposed actions will affect critica habitat. In the short term, atemporary increase of sediments
and turbidity and disturbance of riparian habitat is expected. In the long term, adow recovery process
will occur asthe plants mature. The NMFS does not expect that these actions will diminish the vaue of
the habitat for surviva of UW steelhead or UW chinook salmon.

C. Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as "those effects of future State or private activities,
not involving Federa activities, that are reasonably certain to occur within the action area of the Federa
action subject to consultation.” The action areais defined as the streambed and riparian habitat of
Butte Creek, extending upstream to the edge of disturbance, and extending 100 ft downstream of the
bridge. A wide variety of actions occur within the Upper Willamette watershed and the Pudding River
sub-basin as defined within the Opinion. NMFS s not aware of any significant change in non-Federa
activitiesthat are reasonably certain to occur within the action area. NMFS assumes that future private
and State actions will continue at Smilar intengties asin recent years. Future FHWA/ODOT
trangportation projects are planned in the affected watersheds. Each of these projects will be reviewed
through separate section 7 consultation processes, or through programmetic assessments, and are not
consdered cumulative effects.



VI. CONCLUSION

NMFS has determined based on the available information, that the proposed action is expected to
maintain properly functioning stream habitat conditions within the action area. Consequently, the
proposed action covered in this Opinion is not likely to jeopardize the continued existence of action
areais defined as the streambed and riparian habitat of Butte Creek. NMFS used the best available
scientific and commercia datato apply its jeopardy andyss, when anayzing the effects of the proposed
action on the biologicd requirements of the species rdative to the environmenta basdine, together with
cumulative effects. NMFS applied its evaluation methodology (NMFS 1996) to the proposed action
and found that it would cause minor, short-term adverse effects to sdmonid habitats due to in-water
work. Direct mortaity from this project is possible but will be limited in duration to the in-water work
window of 2001.

VII. REINITIATION OF CONSULTATION

Consultation must be reinitiated if: The amount or extent of taking specified in the Incidental Take
Statement is exceeded, or is expected to be exceeded; new information reved s effects of the action
may affect listed speciesin away not previoudy considered; the action is modified in away that causes
an effect on listed pecies that was not previoudy considered; or, anew speciesislisted or critica
habitat is designated that may be affected by the action (50 CFR 402.16). To re-initiate consultation,
FHWA should contact the Habitat Conservation Divison (Oregon Branch Office) of NMFS.
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IX. INCIDENTAL TAKE STATEMENT

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, collect, or attempt to engage in any such conduct) of listed species without a specific
permit or exemption. Harm is further defined to include significant habitat modification or degradation
that results in death or injury to listed species by significantly impairing behaviord patterns such as
breeding, feeding, and shdltering. Harass is defined as actions that cregte the likelihood of injuring listed
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gpecies to such an extent as to Sgnificantly dter norma behavior patterns which include, but are not
limited to, breeding, feeding, and sheltering. Incidenta take istake of listed anima species that results
from, but is not the purpose of, the Federal agency or the gpplicant carrying out an otherwise lawful
activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidenta to, and not
intended as part of, the agency action is not consdered prohibited taking provided that such taking isin
compliance with the terms and conditions of thisincidenta take Statement.

Anincidenta take statement specifies the impact of any incidental taking of endangered or threatened
gpecies. It dso provides reasonable and prudent measures that are necessary to minimize impacts and
setsforth terms and conditions with which the action agency must comply in order to implement the
reasonable and prudent measures.

A. Amount or Extent of the Take

The NMFS anticipates that the action covered by this Opinion has more than a negligible likelihood of
resulting in incidenta take of UW steelhead and UW chinook salmon because of detrimental effects
from increased sediment leves (non-lethd) and the potentid for direct incidentd take during the
excavation of the toe trench and placement of riprap, congtruction of the centra bent, driving and
remova of temporary piles (lethd and non-lethd). Thereis dso the potentid for harm because of
sgnificant habitat modification. Effects of actions such as these are largely unquantifiable in the short-
term, and are not expected to be measurable as long-term effects on coho habitat or population levels.
Therefore, even though NMFS expects some low level incidentd take to occur due to the actions
covered by this Opinion, the best scientific and commercid data avallable are not sufficient to enable
NMFS to estimate a specific amount of incidental take to the speciesitsdf. In instances such asthese,
the NMFS designates the expected leve of take as "unquantifiable” Based on the information in the
biologica report, NMFS anticipates that an unquantifiable amount of incidental take could occur asa
result of the actions covered by this Opinion. The extent of the take is limited to the reach of Butte
Creek immediately adjacent to project activities and extending 100 feet downstream.

B. Reasonable and Prudent M easures

The NMFS believes that the following reasonable and prudent measures are necessary and appropriate
to minimizing take of the above species. Minimizing the amount and extent of take is essentid to avoid
jeopardy to the listed species.

1. To minimize the amount and extent of incidenta take from project activities within and adjacent
to Butte Creek, mesasures shal be taken to limit the duration and extent of in-water work
including excavation of the toe trench and riprap placement, and to schedule such work when
the fewest number of fish are expected to be present.

2. To minimize the amount and extent of incidenta take from congtruction activities near the cregk,

effective eroson and pollution control measures shdl be developed and implemented to
minimize the movement of soils and sediment both into and within the river, and to sabilize bare
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s0il over both the short-term and long-term.

To minimize the amount and extent of take from loss of ingtream habitat and to minimize impacts
to critical habitat, measures shal be taken to avoid impacts to riparian and instream habitat, or
where impacts are unavoidable, to replace lost riparian and instream function.

To ensure effectiveness of implementation of the reasonable and prudent measures, dl eroson
control measures and plantings for Site restoration shal be monitored and evauated both during
and following congtruction.

C. Termsand Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, FHWA must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. Theseterms and conditions are non-discretionary.

1.

To Implement Reasonable and Prudent Measure #1 (in-water work), above, the FHWA shall
ensure that:

a All work within the wetted channel of Butte Creek will be done during the ODFW in-
water work window of July 15" to September 30™. Thisindudes driving and remova
of piles, excavation of toe trench and placement of rock, and congtruction activities a
the central bent.

b. Work within the two-year floodplain but outside the wetted channd may occur from
May 1% to October 31%. If flow rises and inundates awork during thistime but outside
the in-water work window, then the associated activities must cease and dl equipment
removed from the wetted area. If aweather pattern is predicted that could raise the
elevation of the creek to the work area, then activities must cease in the affected area

C. Rock will be placed individualy and not end dumped. Placement will be performed in
the dry as much as possible, and from the top of the bank where possible.

d. When concrete is poured to congtruct the central bent, work must be conducted within
acoffer dam (or smilar structure) so that if the water levd rises, the pH of the water is
not affected through contact with “green” concrete.

To Implement Reasonable and Prudent Measure #2 (congtruction activities), above, the
FHWA shdl ensure that dl erosion control and pollution control measures included in the June
2000, BA are included as terms and conditions of this consultation. Based on prior project
evauations, the NMFS requires FHWA to give particular attention to the following measures.

a Vehicle maintenance, re-fueling of vehicles and storage of fud shdl be done at leest
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150 feet from the 2-year flood devation or within an adequate fueling containment area.

At the end of each work shift, vehicles shdl be stored greater than 150 feet (horizonta
distance) from the 2-year flood elevation, or in an area gpproved by the ODOT
Engineer.

All eroson control devices will be ingpected daily during project activities to ensure that
they are working adequately. Work crews will be mobilized to make immediate repairs
to the erosion controls, or to ingtal erosion controls during working and off-hours.
Should a control measure not function effectively, the control measure will be
immediately repaired or replaced. Additiona controlswill be installed as necessary.

If soil erosion and sediment resulting from congtruction activities are not effectively
controlled, the ODOT Engineer will limit the amount of disturbed areato that which can
be adequately controlled.

To Implement Reasonable and Prudent Measure #3 (critical habitat), above, the FHWA shall
ensure that:

a

1)

If an access road is required, it must be constructed out of clean open rock on top of
fabric so that dl materids can be removed at the end of the project.

Bridge demoalition must be done using gppropriate containment systems, both over the
water and two-year floodplain. The structure should be removed in as large pieces as
possble. Pieces of the bridge will not be dropped into the water. Soils should not be
disturbed during the demoalition of the bridge, including the remova of the concrete from
the floodplain. Thiswill likely require some sort of barrier (e.g. plywood) over the soils.

Boundaries of the clearing limits will be flagged by the ODOT Project Ingpector.
Ground will not be disturbed beyond the flagged boundary.

Alteration of native vegetation will be minimized.

Riparian plantings will be completed as described in the June, 2000 biologica
assessment.

To Implement Reasonable and Prudent Measure #4 (monitoring), above, the FHWA shdl
ensure that:

a

All sgnificant riparian replant areas will be monitored for aminimum 3-year period to
insure the following:

I. Finished grade dopes and devations will perform the gppropriate role for which
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they were designed.
i. Plantings are performing correctly and have an adequate successrate. An
adequate success rate is 80% survival.

b. Failed plantings and structures will be replaced, if replacement would potentialy
succeed. If not, plantings at another appropriate location will be done during the next
available planting season.

C. By December 31 of each year, ODOT shal submit to NMFS a monitoring report that
addresses the success of erosion control measures and of the plantings. At a minimum,
the monitoring report must include photographs of the eroson control measures and
plantings, with a short narrative that addresses riparian function. Monitoring reports will
be submitted to:

Oregon Branch Chief

National Marine Fisheries Service
525 NE Oregon Street, #500
Portland, Oregon 97232-2737

d. If adead, sick or injured Stedlhead is located, initid notification must be made to Nancy
Munn, Ph.D., NMFS, telephone: (503) 231-6269. Care will be taken in handling sick
or injured specimens to ensure effective trestment and care or the handling of dead
pecimens to preserve biologica materia in the best possible state for later andysis of
cause of death. In conjunction with the care of sick or injured species or preservation
of biologicd materid from a dead animd, the finder has the respongibility to carry out
ingruction provided by Dr. Munn to ensure that evidence intringic to the specimen is not
unnecessaxily disturbed.

IX. ESSENTIAL FISH HABITAT

Public Law 104-267, the Sustainable Fisheries Act of 1996, amended the Magnuson-Stevens Fishery
Consarvation and Management Act (Magnuson-Stevens Act) to establish new requirements for
“Essentid Fish Habitat” (EFH) descriptionsin Federa fishery management plans and to require Federa
agencies to consult with NMFES on activities that may adversely affect EFH. “EFH” meansthose
waters and substrate necessary to fish for spawning, breeding, feeding, or growth to maturity”
Magnuson-Stevens Act 83. The Pacific Fisheries Management Council (PFMC) has recommended an
EFH designation for the Pacific sdmon fishery that would include those waters and substrate necessary
to ensure the production needed to support along-term sustainable fishery (i.e., properly functioning
habitat conditions necessary for the long-term surviva of the species through the full range of
environmentd variion).

The Magnuson-Stevens Act requires consultation for al actions that may adversdly affect EFH, and it
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does not distinguish between actionsin EFH and actions outsde EFH. Any reasonable attempt to
encourage the conservation of EFH must take into account actions that occur outside EFH, such as
upstream and updope activities that may have an adverse effect on EFH. Therefore, EFH consultation
with NMFSis required by Federa agencies undertaking, permitting or funding activities that may
adversdly affect EFH, regardless of its location.

The consultation requirements of section 305(b) of the Magnuson-Stevens Act [16 U.S.C. 1855(b)]
provide that:

. Federa agencies must consult with NMFS on al actions, or proposed actions, authorized,
funded, or undertaken by the agency, that may adversdy affect EFH;

. NMFS shdl provide conservation recommendations for any Federd or State activity that may
adversdy affect EFH;
. Federd agencies shdl within 30 days after receiving conservation recommendations from

NMFS provide a detailed response in writing to NMFS regarding the conservation
recommendations. The response shdl include a description of measures proposed by the
agency for avoiding, mitigating, or offsetting the impact of the activity on EFH. Inthecaseof a
response that isincongstent with the conservation recommendations of NMFS, the Federa
agency shdl explain its reasons for not following the recommendations.

| dentification of Essential Fish Habitat

Designated sdilmon EFH includes al those streams, lakes, ponds, wetlands, and other water bodies
currently, or historically accessible to sdmon in Washington, Oregon, Idaho, and Cdifornia, except
above the impassable barriersidentified by PFMC (PFMC 1999). Chief Joseph Dam, Dworshak
Dam, and the Hells Canyon Complex (Hells Canyon, Oxbow, and Brownlee Dams) are anong the
listed man-made barriers that represent the upstream extent of the Pacific sdmon fishery EFH. Sdmon
EFH excludes areas upstream of longstanding naturally impassable barriers (i.e,, natura waterfdlsin
exisgence for severa hundred years). In the estuarine and marine areas, proposed designated salmon
EFH extends from the nearshore and tidal submerged environments within state territoria waters out to
the full extent of the exclusve economic zone (370.4 km) offshore of Washington, Oregon, and
Cdlifornianorth of Point Conception (PFMC 1999).

Proposed Action

The proposed action is detailed above in Part 11. The proposed action involves replacing the bridge at
Butte Creek aong Oregon Highway 211.

The proposed action area encompasses Butte Creek, Marion County, Oregon. Butte Creek isa

tributary of the Pudding River, which flows into the Willamette River. These waters are part of the
proposed designated EFH for chinook (Onchor hynchus tshawytscha) and for coho (Onchorhynchus
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kisutch) sdlmon (PFMC 1999). A description and identification of EFH for sdmonisfound in
Appendix A to Amendment 14 to the Pecific Coast Sdmon Plan (PFMC 1999). Assessment of the
impacts to these species EFH from the above proposed FHWA activity is based on thisinformation.

The objective of this EFH consultation is to determine whether the adoption of proposed conditions for
replacement of the bridge funded by the FHWA in Butte Creek islikely to adversdly affect EFH for the
Pacific sdmon fisheries.

Effects of the Proposed Action

As described above in Part V. Analysis of Effects, the replacement of the Butte Creek bridge is likely
to adversdly affect the distribution and abundance of juvenile sdmonids. The proposed action will
result in detrimenta short- and long-term impacts dthough proposed plantings will improve Ste
conditions over time as the plantings mature. In-water work may result in mortaity or displacement of
juvenile sAimonids, increases in suspended sediments and turbidity; gravel compaction; loss of riparian
vegetation; and increased bank erosion.

Conclusion

The NMFS believes that the proposed action may adversdly affect proposed designated EFH for
chinook or coho salmon.

EFH Conservation Recommendations

NMFS recommends that the Reasonable and Prudent M easures and the Terms and Conditions which
implement them that are listed above in Part X. INCIDENTAL TAKE STATEMENT sections B and
C above be adopted. Should these EFH conservation recommendations be adopted, potential adverse
impacts to EFH would be minimized.

Statutory Requirements

The Magnuson-Stevens Act and Federa regulations (50 CFR Section 600.920) to implement the EFH
provisions require Federal action agenciesto provide awritten response to EFH Conservation
Recommendations within 30 days of receipt. Because the EFH designation for the Pacific sdmon
fishery has yet to be gpproved, this regulation does not apply until such time as the Secretary of
Commerce gpprovesit, at which time the 30 day period will commence. The fina response must
include a description of measures proposed to avoid, mitigate, or offset the adverse impacts of the
activity. If the response isincongstent with the EFH Conservation Recommendations, an explanation
of the reasons for not implementing them must be included.
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Consultation Renewal
The FHWA must reinitiate EFH consultation with NMFS if the action is subgtantidly revised in a

manner that may adversely affect EFH or if new information becomes available that affects the bass for
NMFS EFH conservation recommendations (50 CFR Section 600.920 [K]).
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