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Chapter 1. Introduction
1.1 Water Management in the American West
Water has always been a defining feature of the American West paradoxically because of
both its scarcity and abundance in the region (McKinney & Thorson, 2015). The development of
the West is intimately tied with the harnessing and diverting of rivers for water supply and
energy (Bastasch, 2006; United States Bureau of Reclamation, 2016a; Shabecoff, 1987; National
Public Radio, 2003; Van de Wetering & Adler, 2000). The traditional view point of water
management in the West is that water is to be used for human needs and any untapped potential
is waste, evoked by the oft-cited phrase, a drop of water that flows to the sea is a drop wasted
(Fort, 2002; Tarlock, 2012); this philosophy is encapsulated in the prior appropriation doctrine,
the system of water law the governs most water management in the West (Bastasch, 2006; Fort,
2002). This doctrine was created to help quickly develop the West by ensuring the optimal
allocation of limited water supplies, via diversions and dams, for economic gain and providing
certainty of supply for those who invested in water systems (Bastasch, 2006; Fort, 2002).
However, there is growing evidence that a paradigm shift is underway. Societal values
are changing with a desire for rivers that work for both humans and ecosystems, placing public
and regulatory pressure on water management systems to address long ignored species and
ecosystem needs (Fort, 2002; Glieck, 2000; Tarlock, 2012; Van de Wetering & Adler, 2000).
This shift is inevitably creating conflict as current management structures try to adapt to these
changing demands, a common phenomenon in natural resource issues: “The world of
environmental politics and policy is no stranger to policy conflict driven by political interests
representing changing societal values and practices at odds with the legal status quo” (Ley &
Weber, 2015, p. 703). Indeed, in many areas across the West historical uses of water, some
established more than a century ago, are legally guaranteed, but do not reflect present society’s
priorities for water use (Fort, 2002; Van de Wetering & Adler, 2000).
In addition to value shifts, over the last half century there have also been significant
demographic and economic shifts across the western U.S. that have implications for water
management (Lorah & Southwick, 2003; Van de Wetering & Adler, 2000). There has been a
significant population increase in the West, predominantly in urban areas, which has increased
the need for municipal water supplies (Barnett et al., 2008; Fort, 2002; Van de Wetering &
Adler, 2000); indeed, urban areas in the West have experienced the highest population growth
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rates in the country over the last half century (Fort, 2002; Mote et al., 2003; Scarrow, 2014; Van
de Wetering & Adler, 2000). Furthermore, there is an increased demand for instream water for
recreation from those living in urban areas, as well as from those interested in the economic
benefits from recreation-based tourism (Lorah & Southwick, 2003; Van de Wetering & Adler,
2000). Additionally, while extractive natural resource jobs formed the base of the Western
economy in the 19th and 20th centuries, this is no longer the case. Extractive jobs make up a much
smaller proportion of Western economies than in the past, and they are continuing to decline
(Fort, 2002; Lorah & Southwick, 2003; Scarrow, 2014; Van de Wetering & Adler, 2000); instead
individuals are much more likely to work in the ever-growing service industry (Lorah &
Southwick, 2003; Scarrow, 2014; Van de Wetering & Adler, 2000). However, the vast majority
of surface water rights in the West, the primary source of water in the region, remain allocated to
an extractive industry, agriculture, and many river basins’ water rights are over-allocated leaving
little to no room for new uses and demands (Fort, 2002; Moore, Mulville, & Weinberg, 1996;
United States Geological Survey, 2016; Van de Wetering & Adler, 2000).
Compounding this societal shift are climatic changes, which are also altering expectations
and needs for dammed river systems. In the Pacific Northwest, climate change is predicted to
reduce snowpack and change the timing of peak flows in snow-dominant and mixed rain-snow
watersheds (Dalton et al., 2013). A reduced snowpack will cause earlier and reduced spring peak
flows, reduced summer flows, and increased winter flows (Dalton et al., 2013; Halofsky et al.,
2013). Reduced spring and summer water supply is forecast to correspond with increased water
demand from population growth in parts of the region (Mote et al., 2003). Thus, climate change
will place additional pressure on dams for flood control and water supply provision (Pittock &
Hartmann, 2011). However, for species, climate change threatens to magnify dams’ impacts by
further altering flow regimes and increasing downstream water temperatures for already
temperature-stressed species: “The impacts of non-climate degradation, including from dams,
synergistically interact with climate impacts on freshwater ecosystems” (Pittock & Hartmann,
2011; Tarlock, 2012; U.S. Environmental Protection Agency, 2015).
One management concept that addresses these new demands and pressures is an
environmental flow regime (Groenfeldt & Schmidt, 2013; Van de Wetering & Adler, 2000). An
environmental flow regime means managing flow releases from dams so that they mimic a
river’s natural cycle of flows in terms of the duration, timing/predictability, frequency, and
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magnitude of these flows (Acreman & Dunbar, 2004; Poff et al., 1997; Richter & Thomas, 2007;
Watts et al., 2011). This natural flow regime has been demonstrated to be a “‘master variable’”
for river system health (Acreman & Dunbar, 2004; Poff et al., 1997, p. 769; Watts et al., 2011).
Managing rivers to provide environmental flows would be a distinct move away from traditional
river management, which has focused on delivering water to agricultural, industrial, municipal,
and domestic uses, largely ignored the importance of the natural flow regime for aquatic
ecosystem health, and emphasized water quality and only one aspect of quantity, minimum flow
requirements, for protecting species and river system health (Acreman & Dunbar, 2004; Poff et
al., 1997).

1.2 Research Question
The management of the Upper Deschutes River located in central Oregon epitomizes
these new challenges. Over 90% of the water rights in the basin are allocated to agriculture, but
this historical system based on providing water to agriculture for economic development is being
tasked with meeting new demands: climate change is threatening to alter patterns of water
supply, the basin has experienced rapid population growth that is forecast to continue, and there
is mounting public and regulatory pressure to increase instream flows and restore a more natural
flow regime in the Upper Deschutes River to benefit species and ecosystems (Deschutes River
Conservancy, 2015; Deschutes Water Alliance, 2006a; Ditzler, 2015; Halofsky et al., 2013;
Oregon Water Resources Department, 2008). Recently, stakeholders, representing the diverse
water interests in the basin, began two collaborative processes to develop a new water
management regime that meets the needs of these new and historical water interests in the basin;
however, a participant in these processes, WaterWatch of Oregon, was concerned that they were
not progressing and filed a lawsuit under the Endangered Species Act.
Within the field of collaborative governance, many scholars posit that collaborative
governance may generate more innovative and adaptable solutions better suited to resolving
modern environmental problems, such as water management, than traditional regulatory
approaches (Baines & O’Brien, 2012; Brunner et al., 2008; Horowitz, 1977; Kenney, 2000; Nie,
2008; Schuckman, 2001; Weber, 1998). However, there is a debate within this literature
regarding how collaboration and regulatory enforcement in the form of litigation may interact
(Kenney, 2000). Some scholars believe litigation erodes the trust needed for successful
collaboration whereas other scholars argue that cooperation can proceed in the absence of trust
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and litigation can serve as a mechanism to facilitate collaboration particularly under conditions
of distrust arising from power asymmetries (Ansell & Gash, 2007; Brunner et al., 2008;
Coglianese, 1996; Cook, Hardin, & Levi, 2005; Kenney, 2000; Nie, 2008; Putnam, 1995;
Raymond, 2006; Schuckman, 2001; Weber, 1998; Van de Wetering & Adler, 2000). Thus, this
research will explore the question: does litigation reduce trust and therefore effective
collaborative processes or does litigation serve as a mechanism to facilitate the collaborative
processes?
The historical and changing context of water management in the Upper Deschutes River
Basin will be explained in greater detail in the two sections below. The first section will provide
information on water supply and demand in the basin including the hydrology of the Upper
Deschutes River Basin, historical water management, species and ecosystem’ needs, forecasted
climate change impacts to the basin, and population growth. The second section will provide an
overview of the history of collaboration in the basin, the two collaborative processes currently
working to adapt water management, and the litigation under the Endangered Species Act.

1.3 Water Supply and Demand in the Upper Deschutes River Basin
The Upper Deschutes River Basin (Figure 1) is a mixed-rain snow watershed with the
majority of inflow to the river coming from snow on the Cascade Mountains (Halofsky et al.,
2013; O’Connor, Grant, & Haluska, 2003; United States Geological Survey, 2001). The
Deschutes is primarily a groundwater-fed river, in contrast to many other river systems in
Oregon dominated by surface runoff, because of the porous, volcanic soils in the Upper
Deschutes River Basin (Deschutes River Conservancy, 2012; O’Connor, Grant, & Haluska,
2003). Thus, naturally the river has a stable hydrologic regime with minimal fluctuations in
water flow levels across daily, monthly, or yearly time scales (Deschutes River Conservancy,
2012; O’Connor, Grant, & Haluska, 2003). This stable hydrology has made the Deschutes River
an area of study and fascination for over a century (O’Connor, Grant, & Haluska, 2003).
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Figure 1. The Upper Deschutes River Basin
Source: Basin Study Work Group (2016)
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However, surface water in the upper basin has been almost fully allocated 1,
predominantly for agriculture, since the early 1900’s (United States Bureau of Reclamation,
2016b); 90% of the water rights in the Upper Deschutes River Basin are for agricultural use and
the majority are controlled in eight irrigation districts (Deschutes Water Alliance, 2006a;
Deschutes Water Alliance, 2006b).2 The Upper Deschutes River provides critical water supply
for irrigation in the basin and the provision of this supply has dramatically altered the river’s
natural stream flow pattern. The natural flow pattern in the Upper Deschutes River (Figure 2) is
around 600-700 cubic feet per second (cfs) throughout the year (Figure 3) (WaterWatch, 2016).
Presently, winter flows into the Upper Deschutes River are held back and stored in the three
reservoirs, Crane Prairie, Wickiup, and Crescent Lake3 to provide for irrigation needs in the
summer (Figure 2). Under current management, high flows in the summer on the Upper
Deschutes River below Crane Prairie and Wickiup Reservoirs reach up to 1,500 cfs, or 200
percent of natural flows (Figure 4), and low flows in the winter go as low as 20 cfs, or 3 percent
of natural flows (Figure 5) (Deschutes River Conservancy, 2016; Deschutes Water Alliance,
2006a; WaterWatch, 2016).

1

In the basin, groundwater and surface water have been determined to have a hydraulic
connection, which under Oregon law means that groundwater is regulated in the surface water
priority system; since surface water rights are already allocated in the basin, any new
groundwater use must return surface water instream before it will be approved; thus, overallocated surface water also limits new groundwater appropriations in the basin (Deschutes Basin
Board of Control, 2014).
2 The water rights for agriculture in the basin are primarily surface water rights; the irrigation
districts only possess surface water rights (for natural and/or stored flow), with the exception of
Three Sisters Irrigation District, which also has some supplemental groundwater rights
(Deschutes Water Alliance, 2006a).
3 Crescent Lake Reservoir is on Crescent Creek, a tributary of the Little Deschutes River; the
Little Deschutes River is a tributary of the Upper Deschutes River.
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Figure 2. The Upper Deschutes River
Source: Deschutes River Conservancy (2012)
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Figure 3. The Upper Deschutes River below Wickiup Reservoir at 635 cfs
Photo courtesy of Scott Nelson (2016)
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Figure 4. The Upper Deschutes River below Wickiup Reservoir at 1,500 cfs
Photo courtesy of Scott Nelson (2015)

Figure 5. The Upper Deschutes River below Wickiup Reservoir at 20 cfs
Photo courtesy of Scott Nelson (2016)
This alteration of the natural flow regime has significant negative impacts on species and
ecosystems in the basin (Deschutes River Conservancy, 2012). The low flows in the winter
dewater the riverbed leaving it exposed to winter conditions and freeze/thaw cycles (Figure 5);
these cycles increase erosion, which then increases sedimentation and turbidity in the river when
water is released in the spring (ibid.). Furthermore, riparian vegetation is desiccated, further
increasing the erosion of the streambed (ibid.). Lastly, species no longer have access to the
habitat that was available at higher flows (ibid.). The elevated summer flows have incised and
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widened the riverbed by 20%, altering the integrity of river processes at lower flows (Figure 3)
(ibid.). Additionally, some resident species cannot tolerate the velocity of these flows (ibid.).
Downstream of the Upper Deschutes River, water withdrawals for agriculture
significantly decrease streamflow in the Middle Deschutes River and many of its tributaries,
particularly in the summer (Deschutes River Conservancy, n.d.c). For instance, natural flow
levels during the summer in the Middle Deschutes River (defined as downstream of Bend) were
around 1,350 cfs, but water withdrawals for agriculture led to the reach nearly running dry
(Deschutes Water Alliance, 2006b); current cooperative restoration efforts have increased the
flow level to 150 cfs, but this is still below Oregon Department of Wildlife’s instream water right
and minimum flow target of 250 cfs (Deschutes Water Alliance, 2006b; Deschutes River
Conservancy, n.d.c). Past studies have estimated that another 160,000 acre-feet of water is
needed to meet the Oregon Department of Fish and Wildlife’s minimum instream flow targets
across the basin (Deschutes Basin Board of Control, 2014). Thus, while some there has been
progress towards restoring streamflow, significant work remains to be done.
Climate change will also impact the Deschutes River in the Upper Deschutes River
Basin, albeit in unique ways due to the steady hydrology of the river. Groundwater inputs into
the river typically occur very slowly and thus impacts from climatic changes are delayed and
attenuated (United States Geological Survey, 2001). Furthermore, as there are not peak flow
events in the upper basin due to its spring-fed stability, climate change will not alter the timing of
the river’s hydrologic cycle as in surface runoff dominated rivers (Gannett, Manga, & Lite,
2003); precipitation in the form of rain will still be released slowly into the river (Gannett,
Manga, & Lite, 2003). However, there are tributaries to the Deschutes River that receive a
greater proportion of their input from surface runoff and thus climate change will have a more
significant impact on the timing of their hydrologic cycles. These waterbodies include: Fall
River, Spring River, Whychus Creek, and Tumalo Creek (Interviewee 8). This is not to say there
will not be climate change impacts to the river: over the last few decades there have been
documented decreases in groundwater and streamflow discharge in the Upper Deschutes River
Basin due to a climatic, drying trend (United States Geological Survey, 2013); this trend is likely
to continue with future climate change (Halofsky et al., 2013). In general, climate change
increases uncertainty and unpredictability of the future water supply in the basin (Deschutes
River Conservancy, 2014).
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Compounding decreases in water supply, is an increase in municipal demand. There has
been significant population growth in the three primary counties located in the Upper Deschutes
River Basin, Deschutes, Crook, and Jefferson, particularly in Deschutes County:
Averaged over the last century Central Oregon’s population [comprised of Deschutes,
Crook, and Jefferson counties] has grown at a rate of 44% every decade. In comparison
Oregon’s rate was 24% and for the country as a whole it was 14%...During the 1990’s the
population of Deschutes County increased by 50% from 75,000 to 115,000. Since 2000,
Central Oregon continues to grow rapidly, recording a 20% increase in population in the
last five years. Of this increase 27,000 comes in incorporated areas and 5,000 in
unincorporated areas. (Deschutes Water Alliance, 2006a)
This population growth has decreased the amount of land used for farming (by converting it to
municipal land) as well as the demand for water for irrigation, while increasing water demands
for municipal supply, recreation, and environmental needs (ibid.). Furthermore, this population
growth is expected to continue: by 2065 the population of the three primary counties in the
Upper Deschutes River Basin is expected to roughly double to 415,000 people (Deschutes Water
Alliance, 2006a; Ditzler, 2015).
Overall, recent projections for annual water demand in the basin through 2050 forecast an
average unmet water demand of 230,000 acre-feet for agriculture, instream flow, and municipal
needs each year (United States Bureau of Reclamation, 2016b); for perspective, Wickiup
Reservoir on the Upper Deschutes River is capable of holding at maximum 200,000 acre-feet of
water (Deschutes River Conservancy, 2012). Thus, the old system of water management built on
providing water to agriculture for economic development is being tasked with meeting new
challenges and demands from climate change, population growth, and species and ecosystems’
needs while still providing for the historic uses of water in the basin (Deschutes River
Conservancy, 2015; Ditzler, 2015; Halofsky et al., 2013; Oregon Water Resources Department,
2008).

1.4 Changing Water Management: Collaborative and Litigious Processes
Over the last twenty years several collaborative efforts have formed to try and address the
challenges in the Upper Deschutes River Basin. The Deschutes River Conservancy (DRC), a
nonprofit organization, was formed in 1996 by the Environmental Defense Fund, the
Confederated Tribes of Warm Springs, and local irrigation districts to find collaborative
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solutions to restore streamflow and improve water quality in the Deschutes River (Deschutes
River Conservancy, n.d.b). In 2004, the Deschutes Water Alliance (DWA) was formed to
collaboratively plan for long-term water resource management to sustain agriculture,
municipalities, and ecosystems in the Deschutes Basin (Deschutes River Conservancy, 2014).
The entities involved in the DWA were the Deschutes Basin Board of Control (DBBC)4, the
Confederated Tribes of Warm Springs, the Deschutes River Conservancy, and the Central
Oregon Cities Organization.5 The DWA provided the first estimate of future unmet water
demand in the basin through 2025 (Newton Consultants Inc., 2013). In 2012, the DRC and DWA
began the Deschutes Water Planning Initiative (DWPI), which was a collaborative effort to work
with key stakeholders in the Upper Deschutes River Basin to identify unmet water management
needs and create water management scenarios to achieve those unmet needs (Deschutes River
Conservancy, 2014). The DWPI also refined the DWA’s future unmet water demand projections
and provided a forecast through 2050 (Newton Consultants Inc., 2013).
In 2014, the efforts of the DWPI evolved into another collaborative effort to craft a water
management plan to meet the needs of the diverse water interests in the basin: the Upper
Deschutes River Basin Study (Deschutes River Conservancy, 2014). This study is being
undertaken as a collaborative effort between the U.S. Bureau of Reclamation (BOR) and the
Basin Study Work Group (BSWG), which is comprised of the different water users and interests
in the basin including: irrigation districts; state and federal agencies; local government entities;
nonprofits focused on water-based recreation and conservation (referred to elsewhere as
environmental interests); and the Confederated Tribes of Warm Springs.6 The basin study is a
voluntary process and operates by consensus (Basin Study Work Group, 2015). Organizations
representing the stakeholder groups and the Confederated Tribes of Warm Springs were invited
to participate in the study (Deschutes Basin Board of Control, 2014). Other organizations may
4

The Deschutes Basin Board of Control is an association formed by the eight major irrigation
districts in the Deschutes Basin: North Unit, Central Oregon, Ochoco, Swalley, Three Sisters,
Tumalo, Arnold, and Lone Pine.
5 The Central Oregon Cities Organization includes representatives from the cities of Bend,
Culver, Madras, Maupin, Metolius, Prineville, Redmond, and Sisters.
6 This study is being conducted under the BOR’s WaterSMART Basin Study Program, through
an agreement between the BOR and DBBC (on behalf of BSWG), and BOR and the DBBC are
each funding half of the study; the DBBC received a grant from the Oregon Water Resources
Department to fund its half of the study (U.S. Bureau of Reclamation, 2016b).
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request to participate and current members decide via vote (Interviewee 6). The meetings are
open to the public (Deschutes Basin Board of Control, 2014). The study will build off of the
work of DWA and DWPI to provide further refinement of future water supply and demand in the
basin through 2050 while also incorporating climate change impacts, examine how current
operations and infrastructure will perform in these conditions, and provide options to meet water
imbalances for the next 50 years (Deschutes Basin Board of Control, 2014; United States Bureau
of Reclamation, 2016b). While the study will not provide a specific proposal or agreement, it
will generate several water management scenarios that will serve as the basis for establishing the
future water management plan in the basin (Deschutes Basin Board of Control, n.d.a).7 The basin
study seeks to provide scenarios that balance environmental, municipal, and agricultural goals
(Basin Study Work Group, 2016).
The development of the basin study has coincided with another ongoing collaborative
process in the basin. In 2008, the DBBC and the City of Prineville began to develop the
Deschutes Basin Habitat Conservation Plan (HCP) a voluntary process to attain an incidental
take permit (ITP) under the Endangered Species Act (ESA) for their water management actions
in the Upper Deschutes River Basin; the applicants are requesting a 50 year ITP from U.S. Fish
and Wildlife and NOAA Fisheries, an office of the National Oceanic and Atmospheric
Administration (NOAA) (Swalley Irrigation District, 2016); the ITP will incorporate adaptive
management principles (Deschutes Basin Board of Control, “Oregon Spotted”). The HCP is a
multi-species plan aimed at addressing the needs of several candidate and listed species in the
basin: four salmonid fishes, the Oregon spotted frog, and two bird species (Oregon Department
of Fish and Wildlife, 2014). The HCP focuses on changes to water management to address the
needs of the above species. However, the HCP has a smaller geographic scope than the basin
study and is only focused on the specified species in the plan (Interviewee 1). In addition to
collaboration between the applicants, the HCP is also being crafted with the input and
participation from additional stakeholders, including state and federal agencies, Portland General
Electric, local conservation groups (referred to elsewhere as environmental interests), and the
Confederated Tribes of Warm Springs (Swalley Irrigation District, 2016).

7

The specifics of the governance agreement and final water management to achieve the basin
study’s objectives are unknown at this time (Interviewee 1).
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Additionally, while having larger overall goals including increasing instream flows
elsewhere in the basin, both the basin study and the HCP have a particular focus on addressing
the altered flow regime in the Upper Deschutes River (Deschutes Basin Board of Control, 2014).
The basin study has identified the altered hydrology in the Upper Deschutes River as one of the
most complex, challenging, and least-addressed problems remaining in the basin (Basin Study
Work Group, 2016; Deschutes River Conservancy, 2012); moving closer to a natural flow
regime in the Upper Deschutes River is a key focus of the basin study. For the HCP, the Upper
Deschutes River provides habitat for the Oregon spotted frog and the altered and fluctuating flow
regime in the upper river negatively impacts frog populations by inundating and dewatering
habitat and spawning areas (Deschutes River Conservancy, 2015; WaterWatch, 2016). The 2014
listing of the Oregon spotted frog under the ESA, which occurred in large part because of habitat
degradation including river flow alteration, made the management of the flow regime in the
Upper Deschutes River a much greater focus of the HCP (Interviewee 16; WaterWatch, 2016).
However, additional events in the basin posed a challenge to these collaborative
processes. In January, 2016 WaterWatch of Oregon, a participant in the basin study and the
larger stakeholder group of the HCP, filed suit under the ESA citizen suit provision against BOR,
the Central Oregon Irrigation District, the North Unit Irrigation District, and the Tumalo
Irrigation District; these entities own and/or operate the three reservoirs on the Upper Deschutes
River and are also members of the basin study and HCP (WaterWatch, 2016). WaterWatch filed
suit under the ESA for declaratory and injunctive relief to prompt BOR to engage in consultation
with U.S. Fish and Wildlife Service and for all four defendants to adjust the management of the
flows from Crescent, Wickiup, and Crane Prairie Reservoirs to ensure the Oregon spotted frog is
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not being harmed or jeopardized, asserting that under current operations take 8 is occurring;9
specifically, WaterWatch sought to shift the flow regime in the Upper Deschutes River closer to
the natural regime to protect the Oregon spotted frog (Deschutes River Conservancy, 2015;
McCarthy, 2016; WaterWatch, 2016).10 The group filed suit because of concerns that the
collaborative processes, particularly the HCP, were moving too slowly to achieve this objective
(Deschutes River Conservancy, 2015). At the time this research was conducted, WaterWatch’s
request for a preliminary injunction, i.e. immediate flow changes in the basin, had been denied
(Deschutes Basin Board of Control, 2016a). However, the litigation regarding the operations of
the dams was ongoing.11 At this time, WaterWatch stated that the litigation had already been
beneficial: it prompted BOR to begin consultation with U.S. Fish and Wildlife regarding the
impact of the dams’ operations on the Oregon spotted frog, and the four defendants provided an
earlier spring release of water to help with the Oregon spotted frog’s reproduction (McCarthy,
2016).12
However, others in the basin were concerned that the lawsuit would reduce trust, open
dialogue, and relationship building and thus, negatively impact the ability of the collaborative
ESA3(19) The term “take” means to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such conduct. Under ESA4(d) the Secretary
of the Interior or Secretary of Commerce may define the protective regulations for threatened
species up to the full protections granted to endangered species under ESA(9)(a)(1), which
includes the full definition of take listed under ESA3(19).
9 In December 2015 the Center for Biological Diversity (CBD) also filed suit against the Bureau
of Reclamation under the Endangered Species Act seeking a flow regime change from the
Wickiup and Crane Prairie reservoirs to protect the Oregon spotted frog. These suits were
consolidated in early 2016 and will be referred to as one. This research focuses on the litigation
filed by WaterWatch because of their participation in the collaborative processes (see Methods
section for more discussion regarding this). There are also two intervenor defendants (Arnold
Irrigation District and Lone Pine Irrigation District) and two amicus curiae (The Confederated
Tribes of Warm Springs and the State of Oregon) that later became involved in this litigation
(Deschutes Basin Board of Control, n.d.b).
10 The plaintiffs argued that the changed flow regime harms frogs because the elevated flows in
the summer inundate habitat and spawning areas and the reduced winter flows dewater habitat
and spawning areas causing eggs, juveniles, and adults to be stranded, desiccated, and/or
exposed to winter freezing (WaterWatch, 2016).
11 The parties in the litigation submitted a settlement agreement to Judge Aiken on October 28 th,
2016, which was approved by the judge (Bridget Moran, personal communication, December 6,
2016; Deschutes Basin Board of Control, 2016c).
12 BOR began consultation in September, which was prior to the beginning of the litigation, but
after CBD and WaterWatch filed their notices of intent to sue in July and August 2015.
8
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processes, particularly the Upper Deschutes River Basin Study, to find innovative and
cooperative solutions that meet the needs of all water users in the basin for the long-term
(Deschutes River Conservancy, 2015; Deschutes River Conservancy, 2016). Specifically, there
were fears that the litigation may cause significant negative impacts to irrigators with junior
water rights by making the delivery of their water from the storage reservoirs less certain and/or
possibly preventing them from receiving their water at all (Deschutes River Conservancy, 2015;
Associated Press, 2016). Some stakeholders believed a collaborative solution could be developed
to achieve similar river flow and species objectives without the litigation, which they saw as
putting the junior water rights’ holders in a position of uncertainty, risk, and potential loss of
their water rights (Deschutes River Conservancy, 2015; Associated Press, 2016).
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Chapter 2. Literature Review
2.1 Defining Collaboration
The term collaborative governance generally refers to processes where one or more
public agencies facilitate cooperation, discussion, and negotiation among a wide range of
stakeholders, including the public, experts, and other interested organizations, and utilize
consensus-oriented decision making to develop public policy or management solutions (Ansell &
Gash, 2007; Baines & O’Brien, 2012). Ansell and Gash (2007) state that true collaborative
governance is never merely consultative. In order to be truly collaborative there must be twoway communication and influence between all parties and the decision making process must be
collective. Similarly, Daniels and Walker (2001) state that collaboration involves interdependent
parties that identify areas of mutual interest, pool their resources, and allocate responsibility
among the group. A process cannot “merely decree that it is collaborative” (p. 11); instead
collaboration must be created through leadership, process mechanisms, norms, and behavior.
Knobloch and Weber (2016) define successful collaboration as those processes that have: a
broad and inclusive stakeholder group; a holistic mission to promote the environment, economy,
and community at the same time; consensus or near-consensus decision rule; and commitment of
resources and time to the outcome (Weber, 1998).
Collaboration can be contrasted with formal public participation processes, which
typically proceed by providing notification to the public, determining the public’s goals and
concerns around an action, and offering opportunities for public comment (Daniels & Walker,
2001). This traditional method of incorporating stakeholders has limited benefits and creates
more dissatisfaction than satisfaction in the public (ibid.). Daniels and Walker (2001) state that
these typical public participation methods are more akin to “inform, invite, and ignore,” in which
agencies ultimately disregard the public feedback they receive. Thus, in order to move to true
collaborative governance, stakeholders must be directly included in the decision-making process
not merely consulted regarding decisions. Other techniques that do not involve two-way flows of
communication and collective decision-making are thus consultative not collaborative (Ansell &
Gash, 2007).

2.2 History of Litigation in the United States Environmental Movement
The tension between regulatory-driven litigation and collaborative processes in the
Deschutes Basin reflects a larger evolution in environmental management that has been
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occurring across the U.S. Since the 1960’s, the response to natural resource conflict and
promotion of environmental aims has been largely regulatory and litigious with environmental
groups predominantly using lobbying and litigation at the national level to advance their aims
(Brunner, Colburn, Cromley, Klein, & Olson, 2008). As Daniels and Walker (2001) argue, the
political and legal landscape of natural resource management is largely defined by advocacy
organizations’ whose roles are to fight for their constituencies’ preferred outcomes. Similarly,
Weber (1998) states that the environmental arena has been defined by “no holds-barred”
pluralism, where conflict not compromise rules: “incessant conflict in the form of lengthy and
expensive court battles, legislative stalemate, and powerful resistance by industry to commandand-control regulatory rules are the stuff of legend in environmental politics” (p. 2, 8).
Several authors cite the use of litigation in the environmental movement as arising in part out of
the “largely contentious and litigious political tradition” or “culture of ‘adversarial legalism’” in
the United States that uses litigation to generate policy, implement it, and resolve policy disputes
(Daniels & Walker, 2001, p. 44; Nie, 2008, p. 142). Specific to the environmental movement, in
the 1960’s and 1970’s, the use of litigation and lobbying led to substantial environmental
legislation that further supported the use of these methods to achieve environmental protection:
“In the 1970’s alone, twenty-three environmental acts were signed into law, providing the legal
foundation for aggressive litigation to ensure proper enforcement of the laws” (Brunner et al.,
2008, p. 222). There were several landmark pieces of legislation passed during this time that
have become cornerstones of United States environmental protection including the Clean Water
Act (CWA), the National Environmental Policy Act (NEPA), and Endangered Species Act
(ESA), all of which set-up “command-and-control” regulatory schemes (Van de Wetering &
Adler, 2000; Weber, 1998). These statutes, as well as others, include citizen suit provisions,
which allow interested parties to sue agencies and/or private entities and individuals for alleged
violations of the statutes (Nie, 2008). As Nie (2008) states:
Though each provision has a different congressional history, in many cases they [citizen
suits] were provided by Congress as a way to watchdog unresponsive and/or captured
executive agencies. Stated differently, NGO enforcement of environmental regulation,
through the judiciary, is part of the DNA of several environmental laws. (p. 141)
Citizen suits provide a supplementary enforcement mechanism for environmental laws (Nie,
2008; Weber, 1998); thus, litigation arising out of these laws can be defined as “regulatory

19
enforcement” (Nie, 2008). Specific to the ESA, while the federal government can also enforce
this act, in practice citizen suits are the primary mechanism whereby the ESA is enforced against
both government and private entities (Nathanson, Lundquist, & Bordelon, 2015).
Another reason cited by scholars for the use of litigation in the environmental movement
is its success. The creation of legislation with enforcement mechanisms, such as litigation arising
out of citizen suit provisions, is cited as a key factor in the environmental successes of the 1980’s
and 1990’s (May, 2005). Nie (2008) states that the frequent success of environmental litigation
creates precedent and a positive feedback loop for the continued use of litigation as a
conservation strategy. In water policy, litigation and lobbying remain critical tools for change
(Van de Wetering & Adler, 2000).

2.3 Emergence of Collaborative Governance
However, beginning in the 1990’s, a movement towards collaboration and away from the
traditional “environmental policy wars” began to take place in the U.S. (Brunner et al., 2008;
Weber, 1998, p. 5). During the early 1990’s in the H. W. Bush Administration, several high-level
EPA officials discussed a shift in the EPA, and more broadly in environmental policy, away
from command-and-control regulation towards consensus-based collaborative mechanisms,
which would serve to reduce distrust and increase cooperation among traditional adversaries
(Weber, 1998). During this time, others noted the “‘willingness to cooperate rather than litigate
is spreading’” (Weber, 1998, p. 3). The movement towards collaborative governance in
environmental policy was continued under the Bill Clinton and George W. Bush Administrations
(Brunner et al., 2008; Nie, 2008). Secretary of the Interior Gail Norton (2001-2006) promoted an
agenda of consultation, cooperation, and communication in conservation in contrast with past
regulatory and litigious environmental tactics (Nie, 2008). In August, 2005 the White House
issued an Executive Order with the aim to promote “‘cooperative conservation’” in
environmental policy (Nie, 2008, p. 148).
Many proponents of collaborative governance including academics, interest groups (in
and out of the environmental arena), and government decision makers endorse this method by
critiquing regulation and litigation (Brunner et al., 2008; Kenney, 2000). Regulation has been
criticized for being “ineffectual, inefficient, and self-defeating” (Nie, 2008, p. 140). Solutions
arising out of regulation and litigation are perceived to impose zero-sum outcomes that benefit
only a few interests and do so by pitting one interest against another (Brunner et al., 2008;
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Weber, 1998). Furthermore, these traditional tactics are seen as costly for all with only minimal
environmental results:
In “traditional hierarchy-based, command-and-control regulatory
arrangements…participant behavior typically and quickly degenerates into vitriolic
rhetoric, maximum resistance, and the use of tactics designed to quash or delay victories
by one’s adversaries. More often than not, the end result is a policy process characterized
by conflict, litigation, and delay” in which “even the most incremental policy changes are
minimized or nullified by the resistance of policy losers” (Weber, 1998, p. 17, 18).

2.4 Collaborative Governance and Wicked Problems
Beyond merely providing an alternative to regulatory and litigious tactics that have not
been working, some proponents of collaborative governance argue that the environmental
problems society faces today may only be able to be solved using collaborative methods. Some
scholars refer to this new type of problem as a wicked problem (Baines & O’Brien, 2012; Weber,
Lovrich, & Gaffney, 2005; Weber, Lach, & Steel, 2017). Wicked problems are those that resist
simple, permanent solutions, have impacts that affect a multiplicity of interests, issue areas, and
policy jurisdictions, and whose causes and effects are difficult to define (Weber, Lach, & Steel,
2017). Research on the concept of wicked problems indicates that climate change, water resource
management, and the implementation of the Endangered Species Act all create problems that are
inherently wicked in nature (Baines & O’Brien, 2012; Weber, Lovrich, & Gaffney, 2005; Weber,
Lach, & Steel, 2017).
Many perceive traditional command-and-control tactics as incapable of solving such
complex, intractable, and interconnected problems as those that face society today: “Policy
analysts have long recognized the challenges and inadequacy of using ‘first generation’
command and control policy approaches to deal with ‘second generation’ environmental policy
problems” (Baines & O’Brien, 2012; Horowitz, 1977; Kenney, 2000; Nie, 2008, p. 147;
Schuckman, 2001; Weber, 1998). Some suggest this is because the problems more amenable to
legislation and litigation have already been solved while “the more difficult problems that
remained often receded into the background” (Baines & O’Brien, 2012; Brunner et al., 2008, p.
223). The more traditional methods are seen as limited, inflexible, and lacking in nuance making
them unsuitable for current environmental challenges (Kenney, 2000; Nie, 2008; Schuckman,
2001). Litigation, as an adversarial approach, has received particular criticism for placing
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“parties in unyielding, extreme positions and result[ing] in a ‘rigid rulemaking and
implementation process’” (Schuckman, 2001, Section III B 2, para. 1).
In contrast, collaborative governance approaches are seen to offer the tools needed to deal
with these wicked problems. The complexity and interdependence of wicked problems means
that no entity is capable of solving them alone (Baines & O’Brien, 2012). Thus, many suggest
that resolving wicked problems successfully, and for the long term, is likely to require a broadbased collaborative governance effort (Baines & O’Brien, 2012; Weber, Lach, & Steel, 2017;
Weber, Lovrich, & Gaffney, 2005). Collaborative processes are seen as reducing conflict among
stakeholders, building social capital, and addressing competing environmental, social, economic
needs in tandem (Nie, 2008; Weber, Lovrich, & Gaffney, 2005). Furthermore, these solutions
may offer greater capacity for change, adaptation, and flexibility, which is needed to resolve
wicked problems (Baines & O’Brien, 2012; Schuckman, 2001). Lastly, collaborative processes
increase open dialogue and sharing of knowledge and ideas leading to more innovative solutions
for dealing with wicked problems (Schuckman, 2001; Weber, 1998). Finding consensus among
disparate interests ideally leads to less conflictual, more durable, and more integrated solutions to
problems (Nie, 2008).

2.5 Trust and Credible Commitments in Collaborative Governance
Much collaborative governance literature states that trust is an essential component to
establishing working, collaborative structures: trust is identified as critical for catalyzing
collaboration, facilitating the processes of information-sharing and negotiation, and creating a
credible commitment to the collaborative (Ansell & Gash, 2007; Putnam, 1995; Raymond, 2006;
Weber, 1998). Institutional rational choice theory and social psychology are two main schools of
thought in political science that posit trust as precondition to consensus and collaborative action
(Leach & Sabatier, 2005). Similarly, Weber (1998) argues that a set of rules guiding
collaboration creates the conditions needed to develop trust and allow collaboration to begin:
individuals must be convinced that sharing private information and working with the others in
the collaborative will not be used against them (Raymond, 2006; Weber, 1998). Likewise,
Raymond (2006) discusses the belief among a set of scholars that institutional mechanisms
create cooperation by building trust and social capital among stakeholders thus allowing
collaboration. Trust is also essential to creating commitment to the collaborative (Ansell & Gash,
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2007). Conversely stated, distrust is seen to serve as a barrier to collaborative negotiation (Ansell
& Gash, 2007).
This credible commitment to collaboration has been identified by many scholars as
another essential condition for working and successful collaboration (Ansell & Gash, 2007). To
be credibly committed to collaboration means that participants willingly direct their power and
resources to work towards mutually agreeable decisions and then promote, protect, and enforce
such deals (Daniels & Walker, 2001; Weber, 1998). This means that participants will refrain
from seeking a better deal outside the collaborative venue once it has started, reneging on deals
once agreed, and using private information gained through cooperation for their own advantage
(Ansell & Gash, 2007; Weber, 1998); indeed, to be credibly committed means that stakeholders
demonstrate an up-front commitment to the process even if the results of the process are not
something a stakeholder fully supports (Ansell & Gash, 2007). To the extent that credible
commitment exists, and the more participants are able to exhibit a high degree of confidence in
the trustworthiness of other participants’ behavior, the greater the chances for collaborative
success because participants become more willing to share private information, receive and
accept others’ ideas, and engage in constructive deliberations (Weber, 1998). While trust creates
the conditions for credible commitments to the collaborative institution, these commitments also
build trust and constructive working relationships (Weber, 1998). As this positive feedback
dynamic develops over time through participant empowerment and growth in trust, the
expectation is that stakeholders will “own” their consensus agreements, thus creating a
supportive climate for implementation of the collaborative solution. This ownership of decisions,
produced by consensus agreement, is expected to reduce transaction costs over the long-term by
reducing resistance to implementation because stakeholders are more willing to cooperate with
each other and comply with implementation program decisions (Weber, 1998).

2.6 The Adaptive Venue Shopping Framework
Credible commitments to the collaborative are also seen to reduce the likelihood of venue
shopping. The American political system presents multiple policy venues outside of the
collaborative in which groups can seek to pursue their goals such as new legislation or litigation
(Ley & Weber, 2015; Weber, 1998). The adaptive venue shopping (AVS) framework posits that
groups will make strategic choices about the venues in which to pursue their policy goals based
on the institutional context, which includes: a group’s political, legal, and technical resources;
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the opponent’s strengths (or an opponent’s resources relative to a group’s); and degree of venue
accessibility (a combination of an opponent’s control over a venue and a venue’s image
receptivity to a group’s framing of an issue) (Ley, 2016). Groups will assess the institutional
context of the venues available to them and select the venue most amenable to the policy change
the seek (Ley & Weber, 2015).13 The theory suggests that adaptive learning occurs i.e. if a
group’s strategic venue choice fails, the group will have been learning strategies and generating
resources and expertise that can be transferred into a new venue increasing their chances to shift
the policy status quo (Ley, 2016; Ley & Weber, 2015). Additionally, some venues may be
inherently more or less receptive to a group’s resources i.e. groups with significant legal
resources have a predilection for using the courts.
Traditional collaborative governance theory suggests that venue shopping erodes the trust
and credible commitment needed for successful collaboration. As stated, to be credibly
committed means that stakeholders demonstrate an up-front commitment to the process even if
the results of the process are not something a stakeholder fully supports (Ansell & Gash, 2007).
Thus, when stakeholders threaten to defect from the collaboration via a different venue this
reduces the trust needed for effective collaboration and is likely to reduce the commitment of all
the other stakeholders (Ansell & Gash, 2007). Participants can disrupt or stop collaborative
games via venue shopping if they become upset with the process or its outcomes, but this venue
shopping is seen as antithetical to collaboration (Ansell & Gash, 2007; Nie, 2008; Weber, 1998).

2.7 Impact of Venue-Shopping Litigation on Collaborative Governance
Choosing litigation, as a form of venue shopping, is seen as particularly irreconcilable
with collaboration. Litigation is perceived as an adversarial, zero-sum game, as opposed to
collaborative processes that generate win-win solutions (Nie, 2008). The threat of litigation alone
is seen to serve as a potential disincentive to collaboration between diverse interests (Nie, 2008).
Indeed, a key feature of collaboration is that stakeholders share information that would
traditionally remain concealed (Weber, 1998). However, there is a risk that once information is
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The idea of venue shopping from a collaborative process is similarly encapsulated in the
concept of BATNA “best alternative to a negotiated agreement” developed by Roger Fisher and
William Ury (1981); Daniels and Walker (2001) discuss this concept and state that if a
stakeholder involved in a collaborative has a BATNA that is more likely to lead to a more
advantageous outcome for their interest then the stakeholder has a low incentive to participate in
the collaborative process.
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shared other players can withdraw from the process and use the information to advance their own
interests at the cost to the collaborative (Weber, 1998); thus, the threat of litigation may cause
stakeholders to withhold information that is critical for the collaborative process to increase
knowledge, innovation, and the scope of options available (Schuckman, 2001). If parties are
involved in litigation or may potentially be involved in litigation then they typically do not share
information that may harm their interests in a trial and thus reduce information-sharing in a
collaborative (Schuckman, 2001).
There are several theoretical perspectives that see litigation as incompatible with the
continuation of relationships between individuals and thus only used when relationships are
distant or ending. Coglianese (1996) states that past research has consistently found that
litigation typically only occurs as a last resort and that if litigation does occur, it usually does
between individuals who either never had a relationship or whose relationship is dissolving:
litigation is seen as “a form of social defection which either breaks down working relationships
or keeps those who want to preserve their relationships from suing in the first place. Short of
physical violence, litigation is taken to be one of the worst kinds of social interaction”
(Coglianese, 1996, p. 736). Simply put, litigation is perceived to be incompatible with any
ongoing relationships (Coglianese, 1996). Ansell and Gash (2007) state that the “us versus them”
dynamics of conflictual and adversarial relationships have lasting, negative impacts on
collaboration. A history of conflict leads to low levels of trust between stakeholders, producing
low levels of commitment to the collaborative and manipulation and dishonesty within it: “a
prehistory of conflict creates a vicious circle of suspicion, distrust, and stereotyping” (Ansell &
Gash, 2007, p. 553). This is contrasted with a past of cooperation, which is believed to create
high levels of social capital and trust paving the way for more successful collaboration (Ansell &
Gash, 2007).

2.8 Power Asymmetries in Environmental Collaboratives: Barriers to Trust,
Participation, and Change from the Status Quo
While trust is cited as playing a critical role in collaboration, many scholars note that
imbalances of power serve as a barrier to creating trusting conditions and that these imbalances
are commonly present in environmental collaboratives (Ansell & Gash, 2007; Burke, 2011;
Brisbois & Loe, 2016; Kenney, 2000; Ley & Weber, 2015; Schuckman, 2001). Established
interests, such as industries, are noted for possessing more power in environmental collaboratives
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than environmental advocates. This occurs for several reasons including: greater resources (time,
money, expertise); overrepresentation; a cohesive and concentrated interest; and influence with
government agencies (Ansell & Gash, 2007; Ley & Weber, 2015; Schuckman, 2001); Burke
(2011) finds a particular marginalization of smaller and more ideological environmental groups
in collaboratives. Thus, more powerful and established groups can use their resources to resist
change and manipulate the outcome of the collaborative to reflect their interests or the status quo
(Ansell & Gash, 2007; Ley & Weber, 2015, p. 704; Schuckman, 2001). As Schuckman (2001)
states “the chief danger of collaborative environmentalism is the potential that powerful groups
will use more easily influenced local collaborative processes to subvert broader public policy
concerns under the guise of local progress” (Section III A, para. 4).
Similarly, Brisbois and Loe (2016) state that the success or failure of collaboratives in
solving environmental problems is closely connected to power-related considerations. Thus,
there must be explicit attention given to the broader social, political, and economic contexts in
which collaboratives occur, because these contexts and their power dynamics shape processes
and outcomes (Brisbois and Loe, 2016); without paying attention to power dynamics, there is the
risk that there will be an incomplete understanding of why processes and outcomes are occurring
in collaboratives (Brisbois and Loe, 2016).
Specific to water management collaboratives, in a case study of eight water
collaboratives in Colorado, Koebele (2015) noted that many interviewees mentioned the
underrepresentation of nonconsumptive water uses in the collaboratives:
Most Roundtables [water collaboratives] only have one to three participants who
specifically represent nonconsumptive (environmental and recreational) water uses,
whereas ten to twenty times that number of participants may advocate on behalf of
consumptive interests (agriculture, industry, domestic supply). (p. 69)
The preponderance of participants advocating for consumptive interests altered the processes
occurring in the collaboratives and reduced the range of possible outcomes in the collaboratives.
Scholars note that the prevalence of power imbalances in environmental collaboratives
has led to cynicism and critique of collaboratives among environmental advocates (Ansell &
Gash, 2007; Burke, 2011; Kenney, 2000; Schuckman, 2001). As Schuckman (2001) states “large
environmental groups…voice valid concerns about the unequal distribution of negotiating power
under collaborative approaches that tends to favor industry and work against the goal of species
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protection.” Additionally, Schuckman (2001) states “because industry groups are typically the
most vocal proponents of collaborative environmentalism, environmental groups view the use of
the collaborative process as a forum-shopping attempt by industry agents to negotiate reduced
costs for their development interests.”
This mistrust of collaborative processes has reduced environmental groups’ willingness
to participate in them (Ansell & Gash, 2007). Environmental groups often prefer other venues
such as the congressional hearing process or the courts because of their belief that they are more
likely to find success in those venues (Ansell & Gash, 2007; Schuckman, 2001); therefore, these
groups are less likely to commit themselves to collaboration (Ansell & Gash, 2007; Schuckman,
2001). Indeed, collaborative processes demand significant time and energy and if environmental
groups suspect the outcome will not produce meaningful results for them they have a reduced
incentive to participate: “Incentives increase as stakeholders see a direct relationship between
their participation and concrete, tangible, effectual policy outcomes... But they decline if
stakeholders perceive their own input to be merely advisory or largely ceremonial” (Ansell &
Gash, 2007, p. 552).
While these power imbalances can reduce environmental advocates’ desire to participate,
the preponderance of power for established interests can also reduce the powerful groups’
participation. Ansell & Gash (2007) note that incentives to participate in collaboratives are low
when stakeholders have the capability to achieve their goals alone or through other means.
Similarly, if powerful stakeholders do not face high transaction costs from abstaining from
collaboration then they have little incentive to collaborate: “major players facing low incentives
tend to prefer the status quo and will direct resources toward stopping collaborative games,
which threaten their interests or pose uncertain outcomes” (Weber, 1998). This is especially true
as the transaction costs of participating in the collaborative can be quite high (Raymond, 2006).
In water management collaboratives, a lack of participation or efforts to maintain the status quo
by those in power, i.e. consumptive interests primarily agriculture, can have great implications
when agriculture controls 78 percent of water withdrawals in the West (Van de Wetering &
Adler, 2000). Thus, power asymmetries in environmental collaboratives have significant
implications for the participation, processes, and outcomes that are observed and achieved.

2.9 Alternative Views of Trust

27
While many collaborative governance scholars cite trust as a critical factor to begin and
sustain collaboration, other scholars take alternative views. Raymond (2006) argues that
collaboration can occur in the absence of trust; Raymond (2006) tests this hypothesis through the
examination of two Habitat Conservation Plans (HCP) under the ESA and finds that indeed there
is cooperation and collaboration in the absence of trust. Similarly, Cook, Hardin, and Levi (2005)
state that the concept of trust is “fraught with vagueness in the social science literature” and that
many of the claims regarding the significance of trust have yet to be demonstrated (p. 19);
instead, the authors argue that trust typically plays a limited role in creating modern social order
and facilitating collective action. The authors conclude trustworthiness is not a precondition for
cooperation and that cooperation can occur in the absence of trust.
Beyond stating that the reliance and necessity of trust has been overemphasized in the
social sciences, Cook, Hardin, and Levi (2005) critique the disparagement of distrust. While they
acknowledge that distrust can negatively affect cooperation, the authors state that distrust is not
inherently a negative or destructive force. Conversely, they argue that distrust can serve as a
helpful and protective mechanism to prevent abuse by institutions and individuals who are not
trustworthy; the authors emphasize that in situations of great power disparity, a reliance on trust
does not adequately protect the interests of the less powerful. Furthermore, distrust does not limit
cooperation since cooperation can occur without trust.

2.10 The Role of Institutional Mechanisms in Creating Cooperation in the
Absence of Trust
Scholars cite the role that institutional mechanisms can play in facilitating cooperation in
the absence of trust. Raymond (2006) describes institutional mechanisms as a wide-range of
devices that limit free riding and punish individuals who stop cooperating such as the rules
governing cooperation, shaming, and sanctions. Raymond (2006) finds institutional mechanisms
that create economic incentives to be critical in facilitating cooperation in the two HCPs;
Raymond (2006) states “successful environmental collaboration seems able to occur in the
absence of trusting relationships, based instead on self-interested economic motivations” (p. 50).
Specifically, Raymond (2006) argues that imposing high economic costs or risks from noncollaboration on one actor within the group can provide a strong incentive for collective action
(Raymond, 2006). Raymond (2006) concludes that policymakers may want to turn their attention
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from attempting to build trust to creating incentives and institutional mechanisms to increase
cooperation.
Cook, Hardin, and Levi (2003) also emphasize the role of institutional mechanisms play
in facilitating cooperation. The authors argue that trust can be a complement to institutional
arrangements that make cooperation possible, but trust cannot substitute for these arrangements.
Cook, Hardin, and Levi (2003) argue that these mechanisms create incentives for stakeholders to
collaborate, which then allows for cooperation between stakeholders in the absence of trust
because of the belief among the stakeholders that they all have incentives to continue
cooperating. The authors state there a “remarkable array of [these] devices” available to facilitate
cooperation without trust.
In addition to institutional mechanisms creating incentives for engaging in cooperation,
mechanisms can also be put in place to create assurance that cooperative agreements will be
followed through on when there are power asymmetries and distrust. Cook, Hardin, and Levi
(2003) state that institutional mechanisms can be used to protect individuals’ interests when they
are working with distrusted or powerful parties. Such mechanisms include utilizing a third party
enforcement mechanism that can oversee and enforce a commitment such as through a binding
legal agreement or contract; this can serve as a demonstration of a credible commitment to
collaboration by a powerful or distrusted entity.

2.10.1 Litigation as a Mechanism for Collaboration
While many collaborative governance scholars argue that litigation is antithetical to
collaboration, other scholars hold alternative views regarding the interaction of litigation and
collaborative processes. Coglianese (1996) argues that the primary view of litigation as social
defection has emerged from a very narrow examination of litigation, primarily litigation
occurring in private relationships between businesses or neighbors. Instead, Coglianese (1996)
examines recurrent litigation within ongoing regulatory relationships between the Environmental
Protection Agency (EPA) and interest groups, a similar type of ongoing relationship as that
between neighbors or businesses. While past research would predict that individuals in
developed and ongoing relationships would be the least likely to litigate, Coglianese (1996) finds
the opposite: the interest groups with the most extensive and long-standing relationships with
EPA staff are the most likely to use litigation to challenge regulations. Indeed, this litigation does
not end these relationships; in contrast, litigation allows the normal processes of bargaining
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between the EPA and interest groups to continue largely undisturbed and is just another tool in
the bargaining process between them: “litigation is not viewed as a last-resort strategy reserved
for outsiders, as it is ordinarily thought to be, but rather as a legitimate institutional process for
carrying on business as usual” (p. 763). Thus, Coglianese (1996) argues that past research has
taken a homogenized view of relationships between parties and litigation and future research
must take into account both the nature of the relationships of the involved parties and the
litigation in order to understand litigation’s impact. Ultimately, Coglianese (1996) concludes that
the social meaning and practice of litigation can vary significantly.
Some scholars argue that litigation works in tandem with collaborative processes. Several
scholars state that past regulatory processes such as lobbying for legislation and litigation have
laid the foundation for collaboration and consensus-based approaches: “‘it’s precisely because of
the gains in environmentalism like the Wilderness Act of 1964, that we’re able to have this
discussion in the first place”…The policy world that the environmentalists helped build gives us
the background against which to build consensus’” (Brunner et al., 2008, p. 225; Kenney, 2000;
Nie, 2008). Furthermore, litigation and lobbying have resulted in regulations that have allowed
collaborative processes to emerge by embedding or institutionalizing these processes in the
regulatory requirements (Nie, 2008). Examples of regulatory enforcement providing incentives
for collaboration include collaborative watershed groups forming to respond to or avoid the
regulatory hammers of the ESA or the CWA’s Total Maximum Daily Load (TMDL) program,
litigation that triggered the enforcement of the TMDL program and thus the start of collaborative
groups to address it, HCPs forming to avoid take under the ESA, and citizen suits triggering a
variety of collaborative negotiations (Nie, 2008; Van de Wetering & Adler, 2000).
Beyond creating the context in which collaboration can emerge, some scholars see
litigation as a mechanism to facilitate ongoing collaborative efforts. Nie (2008) argues that
collaboration and regulatory enforcement can work synergistically and that regulatory
enforcement often facilitates less adversarial conservation strategies. Thus, Nie (2008) and
Brunner et al. (2008) argue that collaborative approaches should not be put forth as alternatives
to regulatory-based approaches. Instead, each policy tool for achieving environmental gains
should be viewed as interconnected to the others, with each able to work on a particular aspect of
the problem while possessing its own limitations (Nie, 2008).
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Nie (2008) warns that the weakening of the regulatory tool in particular will have ripple
effects on the other less adversarial policy tools:
In many cases, a sort of "co-evolution" is apparent, with regulation and litigation playing
an important role in the development and leveraging of other strategies. The most
important lesson is that conservation tools are interconnected in significant ways, and
when regulatory enforcement is weakened, so too are a host of less adversarial
approaches to environmental protection. Any political juxtaposition of regulatory and
"non-regulatory" policy approaches should be viewed most skeptically. (p. 140)
Nie (2008) and Van de Wetering and Adler (2000) suggest that regulatory processes allow the
dissemination of collaboration and provide an enforcement mechanism for collaborative
processes. Both Nie (2008) and Van de Wetering and Adler (2000) argue that collaborative
processes should not be promoted as a replacement for traditional regulatory approaches, but
instead as a supplement or complement to them, because in large part, they are reliant on
regulatory enforcement mechanisms for their success: “several instruments in this toolbox will
not be as useful without the hammer of prescriptive laws and regulations and the groups willing
to enforce them” (Nie, 2003, p. 159). Van de Wetering and Adler (2000) state “perhaps it is the
juxtaposition of a regulatory hammer in one hand and an olive branch in the other that will make
the more collective approach work” (p. 36). Kenney (2000) also summarizes the viewpoint of
some scholars that regulatory processes, such as the threat of litigation, facilitate collaboration
and thus, collaboration should not be seen as a substitute for traditional regulation. Nie (2008)
also acknowledges that litigation alone is often inadequate.
Nie (2008) states that while some of the critique of regulatory processes is warranted, he
cautions that in some cases there may be an insidious underbelly to the concurrent praising of
collaborative processes and disparaging of regulatory ones. Nie (2008) states that the use of
litigation by conservationists is widely critiqued, despite critics often using litigation themselves,
and that regulatory or adversarial tools are described as inferior to collaborative, communitybased solutions. He argues that this widely-used critique is an intentional framing that serves to
create a policy problem (e.g., environmentalists as obstructionists or environmentalists overusing
citizen suit provisions for profit) with the solution of weakening environmental laws:
Recognizing the necessity and legitimacy of regulatory enforcement is imperative if we
are to move alternative conservation strategies forward. If not, collaboration runs the risk
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of being politically appropriated to the point where it is mostly…a public relations ploy
by those whose real interest lies in removing or undermining federal environmental
standards. (p. 158)
One way in which litigation serves as a mechanism for collaboration is by increasing
incentives for the powerful players to participate in collaboration. As stated previously
stakeholders’ incentives to participate in collaboration are low if they can achieve their goals
unilaterally and if there are low transaction costs from making this choice (Ansell & Gash, 2007;
Weber, 1998). Indeed, significant, powerful players in collaboratives that face low incentives to
collaborate will often prefer the status quo to collaboration, which has uncertain outcomes and
may threaten their interests (Weber, 1998). However, the threat of conflictual alternatives such as
litigation, with higher transaction costs, less control, and potentially worse outcomes, can serve
to remind participants of the benefits of collaboration increasing their incentives to begin or
continue to collaboration, helping to balance the power for weaker groups (Ley, 2016; Nie, 2008;
Raymond, 2006; Weber, 1998; Van de Wetering & Adler, 2000). This may be particularly true if
high economic costs from or risks of non-collaboration are imposed on one actor providing them
with a strong incentive to motivate collective action (Raymond, 2006, p. 53). Raymond states
that some “describe the ideal conditions for a successful HCP as a ‘balance of terror’ among
interest groups, with each afraid to leave the process primarily because the alternatives seem
worse” (p. 42). In a case regarding the California spotted owl, the threat of litigation, the listing
of the spotted owl, and challenging economic times increased the severity of transaction costs
from the status quo increasing the incentives for the timber industry to collaborate with
environmental interests (Nie, 2008). Indeed, Van de Wetering and Adler (2000) state successful
cooperation often requires the use of “hard-edged sources of power.”
Another way that litigation may serve as a mechanism to promote collaboration in the
absence of trust is by creating an assurance mechanism for the less powerful groups. Ansell and
Gash (2007) assert that if there are significant power and resource imbalances in collaboratives,
as there typically are in environmental collaboratives, then effective collaborative governance
requires a commitment of empowerment or representation for less powerful stakeholders.
Schuckman (2001) argues one way this can be achieved is through strong, neutral participation
by agencies that ensures all stakeholders are allowed to participate in a balanced way. However,
this may not be present. In this case, litigation can serve as a check on “captured agencies” who
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may be swayed by powerful interests (Nie, 2008); citizen suits can also serve as a way to enforce
environmental principles, such as adaptive management, that captured agencies may not be
adhering to (Nie, 2008). In this way, the results of litigation may offer environmental groups an
assurance mechanism when they are in collaboratives dominated by powerful interests, and they
do not trust that their goals will be met. Van de Wetering & Adler (2000) argue that one reason
environmental groups trust the TMDL collaborative process over other approaches to
collaborative watershed protection is that the “TMDLs impose legally- enforceable rigor on an
otherwise fuzzy process” (p. 36). Litigation may thus serve as a form of third-party enforcement,
or contract law, to create the credible commitment that Cook, Hardin, and Levi (2005) argue is
necessary when there is cooperation with mistrusted or powerful parties.
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Chapter 3. Methods
3.1 Methodology
This research was conducted my research using a qualitative case study methodology.
The qualitative case study method allows for the production of rich, context-specific data, but
does not offer the opportunity for statistical generalization i.e. making inferences about the
characteristics of a larger population from a representative sample of that population (Robson,
2011; Yin, 2014). However, the case study method does allow for analytic generalization or
using the findings from one or more case studies to refine theoretical concepts, which can then
be applied to other examples of the phenomenon being studied (Robson, 2011; Yin, 2014). A
hallmark of case studies is the use of multiple methods of data collection such as observation,
interviews, and document analysis (Robson, 2011). The data in my thesis was primarily collected
from 21 semi-structured interviews, but observation and document analysis techniques were also
used. Semi-structured, in-person interviews provide the researcher with a prescribed line of
inquiry to follow, but also the flexibility to ask follow-up questions and follow provocative lines
of inquiry as they arise, as well as take into account non-verbal cues (Robson, 2011).
I defined my subject population as participants in one or both of two processes: the basin
study or the HCP. Participants in the basin study are either formal, voting members or
individuals who regularly attend meetings and participate, but have chosen not to become voting
members. The majority of my interviewees involved in the basin study were voting members.
Several were also involved in the Oregon spotted frog litigation (Figure 6).

34

Interviewees by Participation in the Processes
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1
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Basin Study

HCP

Basin Study and HCP

Basin Study, HCP, and Litigation

Figure 6. Subject Population by Participation in the Three Processes
To select interviewees, I compiled a full list of participants in the two processes. I then
selected interviewees from this list using a purposive, snowball sampling strategy. Purposive
sampling allows the researcher to select subjects using the researcher’s judgement as to the needs
of the sample (Robson, 2011). In snowball sampling, the researcher uses recommendations from
informants to identify other potential informants (Robson, 2011). I purposively selected
participants in an attempt to hear from representatives from all the key entities involved in the
processes (local governments, state and federal agencies, conservation and recreation groups
(referred to elsewhere as environmental interests), irrigation districts, and the Confederated
Tribes of Warm Springs) because I believed that stakeholder position was likely to play a key
role in my interviewees’ perceptions of the collaboration and litigation (Figure 7). Additionally,
my interviewees identified participants in the processes that were seen to have a critical
perspective and/or be very involved in the collaborative processes, and I strove to interview these
individuals as opposed to individuals who were identified as only nominally involved in the
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processes. I spoke with representatives from the above stakeholder groups, but I was unable to
speak with a representative of the Confederated Tribes of Warm Springs. 14
Interviewees by Stakeholder Type
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Figure 7. Subject Population by Stakeholder Type
After receiving Institutional Review Board approval, I contacted potential informants via
email (Appendix A); if I did not receive a response, I sent informants an additional follow-up
email inquiry. Out of my list of 49 potential informants, I contacted 31 individuals, and
interviewed 21 for a response rate of 68%. Twenty of my interviews occurred over an eight-week
period in 2016 in the Deschutes Basin; one occurred a month later, also in 2016, elsewhere in
Oregon. All of the interviews, except for one phone interview, occurred in person. The
interviews lasted between 10 and 90 minutes, with an average of 40 minutes. I used an interview
guide in my interviews (Appendix B); I only asked participants about both the basin study and
HCP if they were involved in both. I asked follow-up questions for clarity or content as needed. I
conducted interviews with all stakeholder groups until saturation was reached (Robson, 2011).
All interviews were recorded, then de-identified, transcribed, and qualitatively coded for major

14

I sent initial request and follow-up emails to two representatives from the Confederated Tribes
of the Warm Springs. Additionally, a colleague of these representatives also sent a request on my
behalf, but I did not receive a response from any of these communications.

36
themes. To conduct my coding I developed a codebook with 18 primary codes and numerous
subcodes (Appendix C). The focus of my coding was the latent content, or the underlying
meaning of the communication, as opposed to the manifest content (Babbie, 2011). I clearly
operationalized and defined my codes to ensure consistency in the coding process (Robson,
2011).

3.2 Reliability and Validity
In general, qualitative field research methods such as interviews produce data with
greater validity than other methods such as surveys and experiments (Babbie, 2011). However,
this type of research can produce less reliable findings than other methods because of the
significant role the researcher’s interpretation plays in data collection (Babbie, 2011; Robson,
2011). Thus, researchers must take measures to try and ensure both reliability and validity.
In addition to my interviews, I conducted participant observation of two public Upper
Deschutes Basin Study Work Group (basin study) meetings during my eight weeks in the
Deschutes Basin. My observations were transcribed and coded and used to triangulate my
interview findings. I also reviewed primary and secondary documents produced by or involving
key participants to provide context for my research before conducting my interviews, as well as
after to serve as another triangulation method for my findings; I coded ten documents after I
conducted my interviews to triangulate my interview findings. Both of these triangulation
methods served to check the validity of my findings from my interview data (Robson, 2011).
During my interviews I also strove to provide minimal or neutral verbal input, aside from active
listening cues, to try and increase the validity of the findings (Bernard, 2011; Robson, 2011).
This, and following an interview guide, also likely increased the reliability of the findings.
While I was conducting my interviews in the Deschutes Basin, I was also interning with
the Deschutes River Conservancy (DRC), an organization whose mission is to restore instream
flow by collaborating across stakeholder groups (agricultural, tribal, municipal, hydroelectric,
tribal, environmental, recreational, and timber interests) to produce win-win solutions for all.
Thus, I met or interacted with many of the individuals I interviewed through my position at the
DRC before or after I interviewed them. While I was clear that my thesis research was separate
from my work at the DRC, undoubtedly my position had an effect on some of my interviewees.
In some cases, I believe the relationships between the DRC and the interviewees, and thus my
role at the DRC, may have engendered trust in me as a neutral party or an individual capable of
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understanding a multiplicity of views, and may have led some individuals to be more open with
me. In other cases, my position may have led some to have less trust in me potentially either
because of my interaction with the DRC staff and a fear of a confidentiality breach or due to
perceptions of some in the community that the DRC is not a neutral entity. In one interview, I
was explicitly asked what my position was (i.e. which side I was on). I informed the individual
that as an academic researcher I held no position. Lastly, I believe my position with the DRC
helped increase my response rate for my interview requests, bolstering the validity of my
findings through increased turnout.
In addition, research has found that when individuals are being asked about socially
undesirable behaviors there are greater response effects based on people’s perceptions of
anonymity (Bernard, 2011). A similar dynamic may have been at play in some of my interviews,
especially if any of my interviewees had ideas about what perspectives I might view as desirable
or not. It is possible that another individual asking the same questions as myself, but not working
with an organization involved in the issues being discussed, may have received different
responses, thus affecting the reliability of my data.
Lastly, while the focus of my research was on the suit filed by WaterWatch, the suits
filed by WaterWatch and the Center for Biological Diversity were combined and thus
interviewees’ answers to my questions regarding the goals and effect of the litigation, cannot in
all contexts be separated into the litigation filed by WaterWatch, the participant in the
collaborative processes, and the litigation filed by Center for Biological Diversity, an entity
outside of the collaborative processes, since the suits together became “the litigation.” In my
interviews, I strove to clarify that I was focusing on the litigation filed by WaterWatch, but in my
interview guide I asked interviewees about the goals and effects of the “Oregon spotted frog
litigation”; thus, in addition to some unavoidable conflation of the two suits, this question format
may have hindered interviewees in parsing out the two suits. However, often interviewees would
distinguish between the goals of the litigation for WaterWatch and for the Center for Biological
Diversity, in part because the litigation filed by the Center for Biological Diversity was
perceived differently since the Center for Biological Diversity was previously uninvolved in
water management in the basin. Similarly, interviewees also discussed effects of the litigation on
the collaborative processes that could only pertain to WaterWatch because WaterWatch was a
participant in the processes such as changes to trust, participation, and communication within the
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collaboratives. In conclusion, a potential methodological weakness of my research goal to
evaluate the impact of litigation posed by an entity participating in the collaborative processes is
that there were two entities involved in this litigation, one of whom is outside of the
collaborative processes, and thus the effect of the litigation cannot in all cases be isolated to the
effect of the participating group. This reality may affect both the validity and reliability of my
findings.

3.3 Reflexivity
My initial desire to do this research stemmed from my interest in river system restoration
on dammed river systems and ways that this can be achieved while also maintaining, in some
cases, the essential functions dams provide. Thus, I became interested in the implementation of
flow regimes on dammed rivers that more closely match pre-dam, or natural, flows. Therefore, I
have a predilection towards desiring a condition in the river that is closely aligned with an
environmental perspective. However, as a student of collaborative governance, I also value and
am passionate about collaboration and understanding problems and solutions from all angles and
viewpoints.
When I began my interviews and my time in the Deschutes Basin, I strived to be open
and objective and not reveal my own opinions on the situation in the basin. During my time in
the Deschutes Basin I learned and came to believe even more in the importance and value of all
perspectives and needs in the basin. However, I believe that my initial interests and own
perspectives undoubtedly had some influence on my interviewees; though I strived to not
interject or add to the interviews, I believe I was more open with my own thoughts and
perspectives with stakeholders I felt shared a more similar viewpoint as me; contrastingly, with
stakeholders whose perspectives seemed to be more divergent than my own, I shared less.
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Chapter 4. Results and Analysis
4.1 Progress of the HCP and Basin Study Prior to the Litigation
In order to understand the effect of the litigation on the collaborative processes, it is
important to understand how interviewees perceived the processes and their progress prior to the
litigation. While both processes are aiming to rework water management in the basin, interview
data reveals that the basin study was perceived to be working towards balancing agricultural,
municipal, and environmental needs, whereas the HCP was perceived to be focused primarily on
meeting the needs of the applicants, the City of Prineville and Deschutes Basin Board of Control
(i.e. irrigation districts). This difference in the interests the processes were trying to address, is
also reflected in interviewees’ perceptions of the differences in the type of collaboration in the
processes. Scholars note that genuine collaboration moves beyond merely consulting with
stakeholders to a process in which stakeholders are directly included in decision-making (Ansell
& Gash, 2007; Daniels & Walker, 2001). Interview findings reveal that while the basin study
was perceived to be functioning as a true collaborative, the HCP was not; instead the HCP was
seen to be consultative not collaborative. Furthermore, interviewees stated participation in the
basin study was voluntary whereas the applicants’ participation in the HCP was motivated by
federal Endangered Species Act regulation.
Despite the perception of the basin study as a true collaborative working towards all
interests, there was evidence from interviews that in both processes there was a substantial power
imbalance between irrigation districts and environmental interests. The evidence from these
interviews provides support for the argument that there are commonly power imbalances
between established interests and environmental advocates in environmental collaboratives
(Ansell & Gash, 2007; Burke, 2011; Brisbois & Loe, 2016; Ley & Weber, 2015; Schuckman,
2001). The interview data also supports the theory that significant power imbalances create the
conditions for mistrust in collaboratives (Ansell & Gash, 2007; Burke, 2011; Brisbois & Loe,
2016; Ley & Weber, 2015; Schuckman, 2001). The evidence from interview data demonstrates
that for both processes prior to the litigation there was collaboration occurring in the absence of
trust. While much collaborative governance literature posits that trust is required for successful
for collaboration and indeed may be a precondition for it (Ansell & Gash, 2007; Putnam, 1995;
Raymond, 2006; Weber, 1998), the evidence from these interviewees suggests support for other
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theorists who argue that cooperation can occur even if there is not trust (Cook, Hardin, & Levi,
2005; Raymond, 2006).
The interview and document analysis data also substantiates the theoretical prediction
that when there are power imbalances, the powerful entities may use their power to resist
deviating from the status quo and not make change towards the stated goals of the collaboratives
(Ansell & Gash, 2007; Burke, 2011; Brisbois & Loe, 2016; Ley & Weber, 2015; Schuckman,
2001). There was significant evidence from interviews that the irrigation districts demonstrated a
lack of commitment to change from the status quo in both processes. Interviewees perceived the
pace of change to be slow in the HCP and moderate in the basin study; some interviewees
believed that the irrigation districts were using their power to slow progress in the HCP.
In this context of imbalanced power, mistrust, and a lack of commitment to change
WaterWatch’s choice to litigate is unsurprising as theorists predict that stakeholders’ incentives
to participate in collaborative processes decline if they perceive that their input will not lead to
meaningful change and they will instead seek a forum in which they may gain more favor such
as the courts (Ansell & Gash, 2007; Ley & Weber, 2015; Schuckman, 2001).
The progress of the basin study and HCP prior to the litigation will be described in terms
of interests, type of collaboration, power, trust, commitment to change, and pace of change.
Metric of Progress PreLitigation
Interests

Type of collaboration
Power

Trust
Commitment to Change
Pace of Change

Basin Study

HCP

Balance agricultural,
municipal, and environmental
interests
Voluntary and genuine
collaboration
Imbalanced: Irrigation
districts powerful;
environmental interests weak
Absent
Not demonstrated
Moderate

Protect the City of Prineville
and Deschutes Basin Board
of Control
Driven by regulation;
consultation not collaboration
Imbalanced: Irrigation
districts powerful;
environmental interests weak
Absent
Not demonstrated
Slow

Table 1. Summary of main findings of the progress of the basin study and HCP prior to the
litigation.

4.1.1 Interests
Interviewees stressed the differences in whose interests the two processes were trying to
meet. The HCP was largely perceived to be focused on protecting the interests of the irrigation
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districts and City of Prineville (Interviewees: 1, 2, 3, 4, 8, 11, 12, 13, 14, 15, 16) and secondarily
to protect the covered species (Interviewees: 3, 10, 15, 19). The basin study was perceived to be
focused much more broadly at balancing all three main interests in the basin (Interviewees: 1, 2,
3, 4, 6, 8, 9, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21):
The thought is let’s get together here [in the basin study], let’s all work together, let’s
make this thing work. We want it to be a win-win for everybody. The irrigation districts
get to keep on doing what they do, the cities get to keep on doing what they do, the
environmentalists get to have a seat at the table and make the rivers healthier and the
recreators get to win too. That’s the goal. (Interviewee 17)
We tend to think about it like three big chunky problems that we’re focused on as a
priority [in the basin study]. One is Upper Deschutes flow restoration. It’s been the
hardest flow problem to solve. Another is maintaining or in some cases, improving,
reliability for ag water. And the third would be ensuring the cities have a reliable source
of mitigation credits in the future. So a holistic, basinwide, multi-value study.
(Interviewee 1)
And the HCP really the purpose of it is to get permits to protect the applicants. That’s
their goal, it’s their process and it is their goal. It’s to protect themselves from ESA
liability by getting incidental take permits. (Interviewee 16)
They’re two very different processes for the district. I mean the BSWG [basin study] we
see that as everyone in the basin that needs water working together to find the solutions to
meet all the water needs. Those water needs are much different than what we need to do
in the HCP. So some things from each can be tool to help with the other, but they’re still
very separate and in my mind anyway two really separate end results. (Interviewee 4)

4.1.2 Type of Collaboration
The differences in the goals and interests of the basin study and HCP processes are
reflected in interviewees’ comments about the differences in the type of collaboration
experienced in each process. Most interviewees viewed the basin study as a voluntary and
genuinely collaborative process owned by all the stakeholders (Interviewees: 1, 4, 8, 9, 13, 14,
15, 16, 17, 19). In contrast, the HCP applicants--City of Prineville and irrigation districts—were
not perceived to be engaging collaboration voluntarily, rather, they were perceived as being
driven to participate by the regulatory threat of the ESA (Interviewees: 1, 2, 3, 8, 10, 11, 12, 13,
15, 16, 17, 19). The HCP was also seen as the applicants’ process, not a process belonging to all
involved stakeholders (Interviewees: 1, 3, 13, 16, 19). The comment below provides a nice
illustration of the perceived differences in the type of collaboration between the basin study and
HCP:
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…What I would highlight is…how important it is to recognize that these things…exist in
very different contexts. The…collaborative community-based, inclusive context [for the
basin study] versus a fairly prescriptive, regulatory context for the HCP that has
applicants and permits…These things all sound kind of the same, but they’re radically
different when you’re really in the details. So I guess I would stress is that they
are…intentionally different…it’s just a different game to say I’m applying for a permit
and doing a HCP versus I’m engaging…in an emergent process [for the basin study] with
thirty people around the table… The HCP is not a shared community process. It’s a group
of applicants going after a permit…It’s not collaborative or fully inclusive because it is
not an emergent process. They’re not getting thirty people around the table and saying
“What should we do to get our permit?” That’s not it…As a HCP [this effort] might be
on the collaborative end of the spectrum because the applicants for a HCP can sit in a
dark room if they want and just do something and submit it and talk to no one. They can.
The applicants here are not doing that. They are interested in some feedback and input
cause when they release an idea they don’t want it to crash and burn and they truly do
care you know and they live here in this community…So as a regulatory process I think
it’s at the collaborative end of that spectrum, but if you compare it to a collaborative
process it’s not even close. (Interviewee 19)
Another stakeholder described the difference this way:
So you have to remember, you have to define the two processes and remember that the
HCP is something that is trying to protect the districts from litigation. So it is a, not
necessarily mandated thing, but it is something that the districts have to do and it’s not a
voluntary process at all. The BSWG [basin study] is definitely a voluntary process.
(Interviewee 4)
Moreover, while the HCP was promoted by irrigation districts as a collaborative process,
interviewees made it clear that prior to the litigation there was little incorporation of nonapplicant stakeholders’ perspectives and input in the HCP process (Interviewees: 1, 3, 13, 16, 19;
Perkowski, 2016). Indeed, the interaction with non-applicant stakeholders was perceived to be
consultative, not collaborative, where products would be produced by the applicants and sent out
for comments by the stakeholder group rather than produced together by the group:
I think there was always more just a pretense of collaboration on the HCP and it was
never clear it was never clear why that group was all sitting there other than to show
somehow that we were all together…it didn’t really try to solicit nor use the expertise nor
the advice of the people around the table. It would try to produce things and then send
them out, you know how people you send it out for comment. That’s different than
actually building something together and really working together. (Interviewee 16)
I am a member of their working group or stakeholder group. That’s really a kind of a
group that the HCP members and participants try to keep informed. So we’re sort of a
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receiving group. We get information, but we’re not really part of producing or analyzing
or evaluating or creating the HCP components. So more of a receiver of the information.
(Interviewee 19)
Further, the conversations that the applicants had with non-applicant stakeholders were perceived
to be of little substance (Interviewees: 16, 19). Some stakeholders mentioned that a draft of the
HCP produced in 2014 was a powerful illustration that non-stakeholder voices were not
incorporated in the HCP process (Interviewees: 3, 13):
Essentially after eight years of being advised that if they [the irrigation districts] wanted
incidental take coverage [for canidate and listed species] that they needed to do a
thorough job of looking at the habitat aspects and impacts on these other species other
than the anadromous species or salmonids, in their draft habitat conservation plan in the
fall of 2014 there was absolutely, essentially nothing about the spotted frog. And that’s
just the spotted frog. So our comments alluded to this …they’re asking for a 50 year
exemption from the Endangered Species Act and so you would think that given that
desire that there would be a little bit more honest effort…in all aspects of every species
that they were wanting incidental take coverage for. [Yet] this draft HCP was lacking.
And the mitigation measures proposed were pathetic. I mean it essentially was an insult.
(Interviewee 3)
Following the listing of the frog in 2014 by the U.S. Fish and Wildlife Service, some nonapplicant stakeholders perceived that they were further shut out of the process (Interviewees:1,
16):
So we’ve been sitting at this table and now the table has kind of gone underground. Since
actually a year before the litigation the districts finally went to try to figure out what their
conservation offer was going to be for mitigation and that’s when they really kind of
went behind closed doors, which didn’t make a lot of people happy because here we’ve
been sitting here forever and nobody’s really talked about anything of substance or
consequence and now instead of working with the group to come up with some proposals
or some recommendations or some alternative strategies they simply go into the
backroom with the lawyers and negotiate and talk to the district boards…[and] they [the
irrigation districts] thought, “Oh yeah we’ve done we’ve done the hard work to get all
these people together.” And it’s like, “Well yeah but you left out a really important step,
which was I thought why you brought all the stakeholders together from the beginning,
which was to bring buy-in from the non-irrigation stakeholders and to have them feel like
they were being heard.” So that led to a pretty bad dynamic. (Interviewee 16)
While this larger stakeholder group included more groups than just those representing
environmental interests, the environmental voice was perceived as particularly marginalized by
some interviewees (Interviewees: 3, 13, 18).
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In contrast, most interviewees perceived the basin study to be a voluntary and
collaborative process owned by all the stakeholders (Interviewees: 1, 4, 8, 9, 13, 14, 15, 16, 17,
19). Additionally, several interviewees commented on the great number of stakeholders
participating in the basin study, as well as the breadth of participation in terms of the interests
and types of stakeholders represented (Interviewees: 1, 10, 21). However, two interviewees noted
that there was some marginalization of the environmental voice in the basin study (Interviewees:
7, 13). Thus, the basin study was perceived as a genuine collaborative process while the HCP, in
regard to the larger stakeholder group, was perceived to be consultative, not collaborative.

4.1.3 Power
Interview data also supports the argument that there often can be significant power
imbalances between consumptive users and environmental interests within collaboratives. In
both the HCP and the basin study processes, the irrigation districts were perceived to have the
preponderance of power and environmental interests the least (Interviewees: 3, 5, 7, 11, 14, 16).
A few interviewees were concerned that the imbalance of power had led to agency capture
within the basin study.
The power imbalance between the irrigators and others derives in large part from the
irrigation districts’ control of the vast majority of the water in the basin and legal support for
their control of the water under the prior appropriation doctrine:
So of course there are those that have the water, there are those who want the water, and
the ones that have the water are concerned that the ones who want the water are going to
figure out how to get it. You know what I mean? (Interviewee 17)
All of the authority and control over what would [happen]…really was held with the
water right holders, right. So it’s a very imbalanced negotiation if you will or
collaboration….they can just say no. (Interviewee 16)
So if you’re talking about restoring flows and stuff you’ve got to get it from irrigation
districts…I mean technically by law, irrigation has the upper hand because we have water
law behind us, but as far as who should have precedence, I think you ask ten people and
you get ten answers…but by law we do, prior appropriation, [and] until you change that
it’s us, it’s irrigation. (Interviewee 14)
We have met with a lot of the [irrigation] district people. People say well “Why are you
talking to those people?” Well, shoot, they’ve got all the water…It’s not complicated for
me…And you can dance around on the outside and scream and throw rocks or you can sit
down with them and say here’s some ideas to consider because ultimately it’s their
decision. (Interviewee 5)
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Irrigation districts’ preponderance of power was also noted in documents: “Lind [Yancy
Lind, board member of Central Oregon Flyfishers] is equally certain of what needs to change:
the laws which grant, in his opinion, far too much latitude to the irrigation districts to manage the
river. ‘The irrigation districts own 90 percent of the water,’ he said.” (Seminara, 2016).
One example of the use of the irrigation districts’ power in the HCP was the ability of the
districts to effectively pressure the National Oceanic and Atmospheric Administration (NOAA)
to designate the Middle Columbia River steelhead that was reintroduced into the Deschutes
(which triggered the start of the HCP) as a non-essential experimental population relaxing the
ESA liability for this species until 2025 (Interviewee number not cited for confidentiality).
However, interviewees noted that power dynamics in the basin study were perceived as
different than those of the HCP due to the voluntary and collaborative nature of the basin study
process in which all voices are supposed to be given equal weight in contrast to the HCP where
interviewees perceived the process as owned by the applicants and consultation not collaboration
was occurring with the greater stakeholder community (Interviewees: 4, 15, 16, 19). Thus,
interviewees perceived irrigation districts to have even more power in the HCP process.
Their [the basin study and HCP] shared power is different, shared authority in decision
making, totally different. You know and I think a lot of the conflict has come from the
fact that the HCP is not a…shared community process. It’s a group of applicants going
after a permit. And so that’s ok and so like for me like I get it. I shouldn’t be in every one
of those meetings because I’m not an applicant. It can’t be both ways. It can’t be
collaborative and non-collaborative. (Interviewee 19)
“The applicants for a HCP can sit in a dark room if they want and just do something and
submit it and talk to no one. They can.” (Interviewee 19)
It’s their [the applicants] process…I don’t know that there was any great collaboration
really ever going on in the HCP process. It was highly controlled by…how the districts
wanted to run the process. (Interviewee 16)
Although interviewees perceived an even greater imbalance in power in the HCP,
interviewees still perceived environmental interests to have the least power in both the basin
study and HCP (Interviewees: 1, 3, 7, 16, 17, 18):
[Environmental interests] going with their tin cup to those who own the water and say,
“Will you do a project with us and we’ll help you and we’ll bring some money and we’ll
get some water instream?” (Interviewee 16)
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They need us [irrigation districts] because we have the water…[in] a basin that’s overappropriated…realistically that’s the only way you’re going to get the water is to partner
up with the guys that have it. (Interviewee 14)
[Some in] the environmental community feel that when you’re working from nothing that
any little bit you can get is better than nothing regardless of how inadequate it might be in
terms of really resulting in a meaningful, ecological change. (Interviewee 3)
One interviewee stated that he/she had heard from an individual representing environmental
interests that the tone in the basin study meetings is intimidating because “of a general bullying
attitude…[or] a position of power attitude” from the irrigation districts, which makes sharing
dissenting opinions in the meetings difficult (Interviewee number not provided for
confidentiality).
A few interviewees believed that the disproportionate power of irrigation districts led to
agency capture in the basin study process or more generally resulted in the process being focused
on agricultural interests over others, particularly the environment. However, these interviewees
were also some of those that were least involved in the basin study and thus, may view it with
more skepticism than more involved interviewees. Alternatively, these interviewees’ suspicions
about the power dynamics in the study may have also affected their desire to participate.
Interviewees stated:
We have the fox in charge of the hen house [in the basin study] and in this case I think
the irrigation districts are foxes and OWRD [Oregon Water Resources Department] is a
hen in charge of the fox house. OWRD…they treat the irrigation districts like their
clients. That’s what happens with agencies. It’s so typical, that they are not there
enforcing the laws. They are not there, in my opinion, ensuring that the public’s water is
being wisely used for the benefit of all. It’s for the benefit of agriculture or irrigation...
(Interviewee 7)
In reality how I see it playing out, the real objective [of the basin study] is trying to carve
out a strategy for the consumptive users to remain whole, protect their business interest,
promote growth—and at the same time do just enough to return water to the river to make
it socially and politically acceptable. (Interviewee 2)
The true aspect of collaboration in terms of the BSWG [basin study] of working together
towards a common goal is where everybody has a willingness, an openness…to an
outcome that maybe everybody may not get everything they want, but they can get
enough and certainly this is what I personally have not seen within the aspect of not only
the HCP, but also BSWG [basin study]. (Interviewee 3)

4.1.4 Trust
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As stated, theorists posit that these power imbalances will lead to conditions of mistrust
(Ansell & Gash, 2007; Burke, 2011; Brisbois & Loe, 2016; Kenney, 2000; Ley & Weber, 2015;
Schuckman, 2001). Indeed, interviewees mentioned that there was a lack of trust between
irrigation districts and environmental interests (Interviewees: 5, 12, 14, 16, 17):
Let’s be honest, collaboration is built around a set of different interests who don’t
inherently trust one another so don’t let anybody fool you or try to tell you it’s anything
other than that…you find ways to partner and have strategies that go together, but your
basic interests are not the same and the often appear to be absolutely opposing one
another. (Interviewee 16)
We’re so guarded with our water because you know everybody’s trying to take it away
from us because we have most of it…So you know irrigation districts they’ve played
pretty close to the vest and we’ve been pretty guarded and you know not very trusting
because we have everything to lose…I mean it’s guarded cooperation. I mean
everybody’s got their own agenda. (Interviewee 14)

4.1.5 Commitment to Change
The theory that the powerful will use their power to resist change from the status quo was
strongly supported by interviewees’ statements about the processes prior to the litigation (Ansell
& Gash, 2007; Ley & Weber, 2015, p. 704; Schuckman, 2001; Weber, 1998). The majority of
individuals interviewed about the HCP stated that the irrigation districts did not demonstrate
commitment to change from the status quo prior to the litigation (Interviewees: 1, 2, 3, 5, 7, 8, 9,
12, 13, 14, 16). Many individuals also said this about the basin study (Interviewees: 4, 5, 7, 8, 12,
13, 14, 16); albeit, regarding both processes, a couple of interviewees did believe the irrigation
districts demonstrated commitment to change from the status quo (Interviewees: 4, 8).
Additionally, a few interviewees expressed uncertainty about irrigation districts’ commitment to
the future water management regime, or the point beyond the basin study, prior to the litigation
(Interviewees: 8, 16, 19).15
Regarding both processes, interviewees said:
From a critic’s standpoint they could say we weren’t going fast enough [prior to the
litigation] on the BSWG [basin study] or the HCP. We just weren’t getting there. We
were talking, talking, talking, talking, talking. And it just wasn’t necessarily coming to
any kind of fruition. There were little things that were happening, little conservation
efforts that were made with individual irrigation districts…And so there was definitely
15

To reiterate the basin study will not generate a specific proposal or governance agreement
rather several water management scenarios that will serve as the basis for establishing the future
water management plan in the basin.
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goodwill on the part of the irrigators…in isolated incidences, but from a large, the broad
view, the big picture, there was not any kind of like substantive change in the
management of water to help. (Interviewee 8)
I: “And I’ve heard [an irrigation district manager]…at a public meeting down at Sun
River say that “Yeah the districts could justly be accused of stonewalling.”
H: “Stonewalling in the collaborative process or towards WaterWatch specifically?”
I: “Towards restoring the basin period.” (Interviewee 5)
“The general consensus was the districts were dragging their feet and not doing enough.”
(Interviewee 4)
We have for at least five years had that as a major priority [restoring the Upper Deschutes
River] with all the stakeholders sitting around the table and “Oh yeah that’s really
important” and even at the end of…gatherings of the multi-stakeholder tribe actually
feeling pretty good about, “Yeah we could do something.” This actually came off giving
a view towards hope cause we defined the problem and the different ways to look at how
we would tackle it and so that was all, that was all pretty positive, but still nothing
happened. We couldn’t get any traction. (Interviewee 16)
Evidence from the document analysis also provides support that some perceived little
commitment to change from the status quo in both processes prior to the litigation:
[Janette] Brimmer, the WaterWatch attorney, said the collaborative [basin study] group
talked about solutions but didn't act fast enough to restore the spotted frog habitat. A
Habitat Conservation Plan, a parallel effort by the city of Prineville and Central Oregon
irrigation districts, aims to restore spotted frog habitat before federal agencies impose
mandates. It's still in the works, but a version circulated among federal agencies for
comment in 2014, she said. It received critical comments and likewise doesn't do enough
to restore river habitat for the frog and other species, she said. “They didn't really propose
to do anything for the Upper (Deschutes) River," Brimmer said. "At that point it became
clear something had to be done." (The Associated Press, 2016)
Regarding the HCP, one interviewee said, “The HCP was a farce, at least for the frog;
they weren’t looking for change, how to fix it, they were looking for how to maintain status quo”
(Interviewee 7). Regarding the draft HCP in 2014, Interviewee 2 said, “basically they came up
with…their draft package of mitigation measures that they were going to present to get their
incidental take permit and in a nutshell the take home message from their mitigation measures
was, ‘We don’t think we’re having any impact on steelhead. Therefore, there’s no need to
mitigate and you know we’ll do a little bit here and a little bit there, but basically we’re not
having an impact so we’re not going to do anything.’” Similarly, Interviewee 1 said, “There was
no progress on the Upper Deschutes, zip zero zilch, and no commitment to make progress.”
Lastly Interviewee 3 said:
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The use of the term collaborative in some instances within the context of this basin by
those involved in some of these processes is disingenuous and it’s being utilized as a
means to maintain a status quo when the intent is not really to be open, but really to
protect one’s own interest.
However, a couple of interviewees did say the irrigation districts and City of Prineville
did make some demonstrations of commitments to change or progress prior to the litigation
(Interviewees: 4, 8).
Some of the interviewees also expressed an uncertainty about irrigation districts
commitment to the future water management regime, i.e. the point beyond the basin study, prior
to the litigation (Interviewees: 8, 16, 19):
When we didn’t have the litigation we put regulatory-obligated [the HCP] up next to
voluntary [the future water management regime] and said “Well why when they [the
irrigation districts] get their permits [incidental take permits] will they do anything else?
Once they have their permits they’re done, right?” Their boards are going to say “We’re
done…go away. We’ve already played this game and we’ve done everything we need to
do and we have a permit to show for it, right?” Some of the district managers said “Oh
no, no, no, no that’s just a small piece of what we have to do and then we really will go
on and on.” And it’s like really? Why do I believe that? (Interviewee 16)
From a process standpoint the BSWG [basin study] is voluntary. It’s just a consortium of
different interests grouped together trying to find that balance for water in the basin. I
think that on that level there was a lot of uncertainty about how far we would get, how
willing irrigation districts would be to go down the line of flow restoration, and so I think
that um you know when we started trying change the conversation from 300 to 500 [cfs
of flow in the Upper Deschutes River in the winter] that there was probably some eyerolling in the group. Just like and “Now you want even more?” And those are the kind of
comments that we got. And so while some folks kind of acknowledged the inherent
difference in those flow restoration goals that there was probably some level of just
thinking that’s just wishful thinking; that we’re never going to get there. We might not
even try. (Interviewee 8)

4.1.6 Pace of Change
In connection with the lack of commitment to changing from the status quo, interview
and documents provide ample evidence for progress on the HCP to be moving very slowly prior
to the litigation (Interviewees: 1, 2, 3, 8, 9, 11, 13, 14, 16, 18; The Associated Press, 2016;
Perkowski, 2016); interviewees largely cited the applicants as the reason for the slow pace of
change in the HCP. In contrast, for some interviewees the pace of change on the basin study was
perceived to be moving more quickly than the HCP, at a moderate pace (Interviewees: 5, 8, 10,
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16, 18, 19, 20). However, others said they perceived, or knew others perceived, the pace of the
basin study to also be slow (Interviewees: 2, 4, 8, 9, 15).
Regarding the slow pace of the HCP one interviewee said:
[The progress of the HCP prior to litigation was] reeeaalllly slow…We’ve taken too long.
It’s a lot of information, but we took too long and that’s why we are in part of the
problem we’re in today. Everything has just moved too slow…Too archaic, too much
good ‘ole boy we’ve got the law on our side, we can do whatever we want and this is how
we’ve done it forever and we’re going to keep doing it this way and that’s not necessarily
saying it’s wrong, but that’s not necessarily, in this day and age, and in this environment,
the right way to go about it…We should have been farther along, but by the same token
in a collaborative process everything moves really slowly… (Interviewee 14)
Similarly, some perceived the irrigation districts as using stall tactics to delay progress: “Things
were just floundering around and going nowhere. The irrigation districts were continuing to
undertake every stall tactic possible to drag things on” (Interviewee 2). Evidence from
documents also supports the view of the HCP as progressing slowly prior to the litigation (The
Associated Press, 2016; Perkowski, 2016).
Although the slow pace of change in the HCP was largely perceived to be due to the
applicants, one interviewee said that other stakeholders at the table such as WaterWatch were
also responsible for the delay in progress on the HCP (Interviewee 14). Additionally, two
interviewees said there was an increase in the pace of progress in the HCP after the Oregon
spotted frog was listed in 2014 (Interviewees: 8, 15).
While there was widespread agreement that the HCP was moving very slowly prior to the
litigation, most interviewees perceived the basin study to progressing at a moderate pace
(Interviewees: 5, 8, 10, 16, 18, 19, 20). Many described it as “moving along.” Others perceived
the progress to be slow or stated that they knew other individuals in the basin perceived the
progress this way (Interviewees: 2, 4, 8, 9, 15). One interviewee mentioned an increase in the
pace after the Oregon spotted frog was listed as a threatened species (Interviewee 9).

4.1.7 Summary of the Processes’ Progress Prior to Litigation
In sum, interviewees believed that prior to the litigation the HCP was focused on meeting
the interests of the applicants and was a consultative not collaborative process. In contrast,
interviewees saw the basin study as working to meet the three primary water needs in the basin
and as a genuinely collaborative process. However, interviewees still perceived a significant
power imbalance in both of these processes in which irrigation districts possessed the
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preponderance of power and environmental interests had the least power, as well as mistrust
between the two groups. There was significant interview evidence that the powerful did not
demonstrate commitment to change from the status quo in both processes. Interviewees
perceived the pace of change to be slow in the HCP and moderate in the basin study. Thus, these
findings support the arguments of some scholars regarding the dynamics of power, trust, and
commitment to change in environmental collaboratives (Ansell & Gash, 2007; Burke, 2011;
Brisbois & Loe, 2016; Kenney, 2000; Ley & Weber, 2015; Schuckman, 2001).

4.2 Negative Effects from Litigation, but Collaborative Processes Are Not
Destroyed
Some collaborative governance scholars posit that venue shopping in the form of
litigation will have significant negative impacts on collaboration including reducing open
communication, and eroding trust and commitment to the collaborative (Ansell & Gash, 2007;
Schuckman, 2001; Weber, 1998). Thus, some scholars see litigation as incompatible with
ongoing relationships and antithetical to collaboration because these negative impacts impair the
elements (i.e. open dialogue, trust, and credible commitment) that are needed for successful
collaboration (Ansell & Gash, 2007; Putnam, 1995; Weber, 1998).
Interview and document analysis provide evidence for these scholars’ arguments about
the negative effects of litigation. Interviewees discussed the negative impacts that scholars cited:
interviewees stated the litigation reduced open communication, increased hurt feelings, reduced
participation and trust, and for the basin study potentially reduced commitment to the process.
Some interviewees also believed the goals of the litigation and those of the basin study and HCP
were in conflict or opposition to each other or could be depending on the outcome of the
litigation, implying progress made towards the goals of the litigation would impair progress
towards the goals of the other processes.
However, despite these negative impacts, the interview findings do not illustrate that the
litigation is antithetical to collaboration or in other words, will have the lasting negative impacts
on the collaborative processes that some scholars predict litigation as a form of venue shopping
will have. No interviewee stated that the litigation caused relationships between participants to
end or that either the basin study or HCP would fail to achieve their goals because of the
litigation. Indeed, all interviewees believed the processes would stay viable and be able to
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achieve their goals. Thus, the evidence does not support the idea that the litigation was a form of
venue shopping that destroyed these collaborative efforts.

4.2.1 Negative Impacts on Communication
For both processes, the most cited negative impact of the litigation was a reduction in
communication (HCP Interviewees: 3, 8, 10, 12, 13, 14, 16; Basin Study Interviewees: 1, 6, 8, 9,
10, 12, 13, 14, 18, 20, 21). In both processes the litigation was perceived to reduce open
dialogue, creative brainstorming, and communication with stakeholders not involved in the
litigation. Perceptions of the degree of change in communication varied from “dampened
communication” to “completely shut down” communication. The two reasons most commonly
provided for this change in communication were fear that the communication would be used
against the parties in the current litigation and attorneys’ prohibitions against information sharing
between the litigants (Interviewees: 3, 8, 9, 10, 12, 13, 14, 16, 20). A few interviewees
mentioned negative consequences from this reduction in communication.
Regarding the negative effect of the litigation on communication, interviewees said:
Now we have of course a gag order: “Don’t talk to anybody about anything. It’s all now
got to be done here in court behind closed doors. Don’t give up anything. Don’t say
anything, you don’t want to put anything into the opposition’s hands.” And both sides,
whether you’re on the environment side, whether you’re on the district side, they really
don’t want to talk about anything…and it brings most of the creative problem-solving [to
a halt] cause nobody’s going to be creative and it’s now all just a negotiation behind
doors between warring factions. (Interviewee 16)
Once that lawsuit was filed that completely just closed, slammed the door shut on any
kind of meaningful conversation [and] dialogue…It just that’s gone now so it really,
really affected those stakeholders’ ability I think to be open and have productive
conversations because now because of lawsuit you have the lawyers tell you have to be
really, really careful [about] what you say and I’ve heard some of the irrigation districts
say that some of the things they said in public meetings WaterWatch actually used
against them in the lawsuit. I don’t know the specifics, but I’ve heard them say that,
which I can imagine they probably did, which is unfortunate. (Interviewee 12)
Everybody’s perfectly convinced the only reason that some people are here is to gather
evidence for the next lawsuit. You’re not going to get that free kind of thinking, “Well,
how about if we do this even if it is illegal kind of ideas. We could do it this way and get
the law changed and do this or that and operate it in a different way that has never been
done before.” Well that kind of stuff is not going to get thrown out as much as it used to
be. (Interviewee 10)
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A few interviewees mentioned repercussions from reduced communication such as
strained relationships with collaborative partners and rumors and paranoia arising in the broader
community in the absence of information-sharing (Interviewees: 8, 9, 15):
During that period of time where we’re not communicating I mean things are getting
spun the way they are getting spun and you know now it’s farmers against fish or farmers
against frogs and that’s not really where we want to be. We don’t want to be at in a place
where we are in opposition from each other and that’s kind of where we were for a while
(Interviewee 8)
Going underground or going quiet or dark, as we like to say, because of the litigation, it
creates an information vacuum for the public or those people who are not necessarily
involved in BSWG [basin study], but are interested…and I can assure you that that
vacuum is getting filled with paranoia about “Where’s the water? What’s happening?
Haven’t heard anything for months. What’s going on? Is it going to be the same old story
this winter?” (Interviewee 9)

4.2.2 Creation of Negative Feelings
In both processes, interviewees provided examples of negative feelings created by the
litigation such as the irrigation districts being offended, angry, resentful, and hurt (Interviewees:
2, 3, 6, 8, 10, 13, 14, 19). Many interviewees said that they believed or heard others say that the
litigation negatively affected the spirit of collaboration (Interviewees: 2, 5, 6, 8, 10, 12, 13, 17,
18, 19, 21):
One there’s been animosity…you’ve probably heard it, people have said “I thought we
were collaborating. Why are you filing a suit that names us now?” And so there have
been heated tempers, and raised voices, and name calling, and lots of intense frustration
and anger and hurt and all that stuff from a perceived sort of, and I stress perceived cause
I think there are a lot of different ways to look at it, but from a perceived sense of sort of
the injustice of a lawsuit being filed in the middle of a collaborative process. So there’s
been that and of course that’s different for different people. It’s more personal for some
people than others. (Interviewee 19)
Actually I was at some of those [basin study] meetings after the lawsuit was filed and one
of the irrigation districts asked why they were even at the table and why bother? So there
were feelings expressed in the meeting that you know “Why continue to be
collaborative?” especially when WaterWatch is part of the BSWG [basin study] and they
were one of the lawsuit filers. So there was a lot of anger. (Interviewee 6)
Well yeah it’s [the litigation] tainted everything. It’s tainted everything. So if the
irrigation districts were willing to do X and they could do this to do Y to make the whole
thing better, now you sue them, and guess what they are going to do? The very, very
minimum. If you could have got X plus 10 and you can get by with X, guess what you’re

54
only going to get X now. The spirit of making this thing right, it’s gone out the window.
(Interviewee 17)
The litigation’s negative effect on the spirit of collaboration was also noted in an article: “COID
[Central Oregon Irrigation District] Manager Craig Horrell said they are still reviewing the
lawsuit notice, ‘but it is disappointing to COID that one of our cooperative partners, who is at the
table of the Deschutes Basin Study Group, has chosen to go down this path’” (KTVZ.com,
2015).

4.2.3 Participation and Relationships
No interviewees said that the litigation caused relationships to end in either process, but
in both processes some interviewees noted that the litigation led to the creation of “opposition
camps” or silos between participants (Interviewees: 3, 13, 17): “It’s [the lawsuit] just spoiling the
whole thing. It’s creating another feeling of “let’s just get in our silo and leave us alone”
(Interviewee 17).
In the HCP, interviewees stated a negative impact of the litigation was an even further
reduction in the involvement or participation of the larger stakeholder group: following the
litigation there were no meetings with the larger stakeholder group, only a smaller technical
group continued to convene (Interviewees: 3, 4, 8, 16). Similarly, in the basin study, some
interviewees noted reduced or less meaningful participation by some as a result of the litigation
(Interviewees: 16, 18):
I feel like the districts…[are] just super distracted. Their head is not in BSWG [basin
study] in the way I hoped it would be because I think they are just really, really
distracted…because they’ve got a lot you know, the HCP is already enough, but then a
lawsuit on top of that, the timing is unfortunate. (Interviewee 18)
Additionally, some interviewees also noted that there seemed to be increased
marginalization of environmental interests and voices at basin study meetings following the
litigation (Interviewees: 1, 13):
It’s become very easy for the group to marginalize anything that WaterWatch
says…WaterWatch’s you know one of the strongest river interest voices in the group and
they’re also involved in the litigation and that has further marginalized WaterWatch
within the group and particularly with the irrigation districts. So [for] seeing kind of a
successful basin study, that’s created a major problem because WaterWatch brings very
valid concerns to the table and as the sole voice often of bringing those concerns it’s
easier for the group to dismiss them. So [it’s a] hard position of trying to bring those
concerns in when [there’s] a lot of resistance from people in doing so. (Interviewee 1)
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During a public Basin Study Work Group meeting in August, 2016, I also observed push-back
from irrigation districts after individuals representing environmental interests made comments
during the meeting. This took the form of side talk by the irrigation districts while the individuals
were speaking and hostile responses from irrigation districts in response to the individuals’
comments or questions.

4.2.4 Trust
Interviewees also perceived the litigation to reduce trust between stakeholders in both
processes (Interviewees: 3, 8, 10, 12, 17, 18). Most described the reduction in trust as moderate,
but some interviewees stated the litigation totally eliminated trust (Interviewees: 10, 12, 17).
These interviewees stated that the trust was reduced or eliminated because the litigation revealed
that some collaborators were not at the table in good faith or in other words were willing to use
information shared in the collaborative in a litigious process (Interviewees: 10, 12, 17):
I think the litigation was devastating as far as trust goes. I mean do I want to work with
those guys? I won’t even talk to them. I can’t [because of the litigation]…The trust
relationships that get damaged I don’t think are reparable with the same people. I don’t
think that you’re going to get any of that to come back. (Interviewee 10)
There was concern that when we did these things, when we put all our cards on the table,
there was concern that those cards would be picked up, used against us in the court of
law. And guess what? That’s what happened. So it [trust] was strained and now it’s really
strained. It’s really strained. (Interviewee number not provide for confidentiality)

4.2.5 Commitment
Some interviewees believed the litigation may have reduced irrigation districts’ or their
boards’ commitment to the basin study (Interviewees: 10, 17, 18). Interviewee 18 said he/she
thinks the litigation may have reduced the irrigation districts commitment to and enthusiasm for
the basin study and the point beyond the basin study, a new water management agreement,
evidenced by the districts saying repeatedly after the litigation, “Oh it’s a study; it’s just a study”
(discussed further in Section 4.4.4). Interviewees did not comment on the effect of the litigation
on commitment to the HCP.

4.2.6 Conflicting Goals
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Some interviewees also saw the goals of the HCP and basin study as conflicting or
potentially conflicting with the goals of the litigation, indicating a positive outcome for the
plaintiffs would or could move these processes further away from their goals.
Some interviewees perceived the goals of the basin study and HCP and those of the
litigation as in conflict with one another, implying that progress in the litigation would take away
from progress in the basin study (Interviewees: 12, 14, 15, 17):
It [the litigation] cuts its [the basin study’s] throat. I mean we’re in a—we’re in a process
where we are trying to work together to make everybody better. It’s not going to be one
huge winner and everybody else loses. Everybody gets a little better, but when you take
somebody who’s going to try to game the system and be a huge winner at the detriment
of somebody else. That’s the poison that kills collaboration all together and that’s what’s
happening. (Interviewee 17)
They’re not even close [the goals of the processes]. Two total ends of the spectrum. The
goal of the litigation was to keep all the water in the river and the goal of the HCP and the
BSWG [basin study] is to sustain everybody that’s using the water now. I mean the goal
of the everybody else except for the litigants is to sustain Central Oregon as we know it
now with a healthier river. So I mean they’re not even in the same spectrum basically.
(Interviewee 14)
I don’t know that they really share any goals [the HCP and litigation] really. The HCP I
think protects the species that are affected to some degree, but I think the litigation was
“Hey we’re just going to throw the baby out with the bathwater and we’re just going to
redo this basin.” (Interviewee 12)
Similarly, when asked to provide their ideas of the goals of the litigation, some
interviewees described, or had heard others describe, the goals of the litigation in such a way that
puts them in conflict with the goals of the HCP and basin study including: the litigation was not
based on science, sought to put the irrigation districts out of business, to return all the water to
the river i.e. make it no longer available for irrigation, or simply make money for the plaintiffs
(Interviewees: 4, 9, 10, 14, 17, 19, 20). The “unscientific” nature of the litigation was also noted
in an article (Perkowski, 2016).
Some interviewees believed the litigation could conflict with the goals of the processes
depending on the outcome of the litigation (HCP interviewees: 11, 13; Basin study interviewees:
1, 7, 16, 18). For instance, Interviewee 11 said that depending on the outcome, the litigation
could lead to greater water withdrawals out of the Crooked River, which may negatively impact
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the listed steelhead species the HCP is also trying to address. Regarding the basin study
interviewees stated:
“I mean BSWG [basin study] could be a kind of a footnote; a federal judge could say you
shall do this. And so what we want to do or how we think about things in BSWG could
be not that important.” (Interviewee 18)
One of the risks is that it does get us the streamflow levels, but it doesn’t do it a way that
meets the other interests’ needs, which is not the basin study approach. So that’s
definitely at risk and then there is a risk that if litigation came down that was very
specific to the spotted frog you know and had some flow measurement or flow restoration
in there, but not sufficient for the whole system of the Upper Deschutes that the districts
aren’t going to do anything else. So there’s no guarantee that the litigation provides the
right ecological solution. (Interviewee 1)

4.2.7 HCP and Basin Study Still Able to Achieve Goals
Despite the negative effects described above and even the belief of some that the
litigation was incompatible with the other processes’ goals, no interviewee stated that they
believed either process was going to be unable to achieve its goals. There was no evidence of this
belief in documents either. Indeed, all interviewees said they believe the processes are capable of
achieving their goals (Interviewees: 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19,
20, 21). The quotes below provide illustrations of interviewees’ comments regarding the ability
of the HCP and basin study to meet their goals:
The HCP has to. There’s no two ways about it. They have to get to their goals in order to
provide the protection that the districts have gone out and attempted to get. The BSWG
[basin study] it’s going to finish. There’s no question about it. (Interviewee 17)
…at the end of the day it [the basin study] has to. You know, we all will continue to live
here and we need to figure out how to maintain, coexist, keep going, I’m very confident
we will get there…I hope there isn’t anybody out there that wants it to happen to the
demise of something else. I think that it’s attainable. (Interviewee 4)
Interviewees provided reasons why they believed that the processes would continue. For
the basin study these included that the study must be successful because of the dire need for a
solution to water management in the basin, that the process was already underway with timelines
and contracts paid out, and that the study itself is capable of being successfully completed, but
there is still uncertainty on the impact of the litigation on implementation of a solution after the
study is complete (discussed further in section 4.4.4). For the HCP, most often interviewees did
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not provide specific reasons, but those who did stated that the HCP must be successful because
the irrigation districts need to receive protection from take liability under the ESA.

4.2.8 Summary of Negative Effects
These interview findings do support some scholars’ arguments regarding the negative
effects of litigation. Interviewees did state the litigation led to many negative effects: reduced
open communication, increased hurt feelings, reduced participation and trust, and potentially
reduced commitment to the basin study process. While some interviewees also believed the goals
of the litigation are or could be in conflict with the goals of the basin study and HCP, ultimately
all interviewees believed the processes would be capable of achieving their goals; additionally,
interviewees did not say the litigation caused relationships between participants to end. Thus, the
assertion of some scholars that litigation is antithetical to collaboration and destroys the elements
needed for successful collaboration is not demonstrated in this case study (Ansell & Gash, 2007;
Putnam, 1995; Weber, 1998).

4.3 Litigation as a Mechanism to Facilitate Collaboration
Instead, these findings support the assertion that the litigation served as a mechanism to
facilitate collaboration. Some scholars argue that cooperation can occur in the absence of trust
and that in the absence of trusting conditions other mechanisms are needed to facilitate
collaboration (Cook, Hardin, & Levi, 2005; Raymond, 2006). These authors emphasize the
importance of mechanisms in facilitating cooperation when there are significant power
asymmetries, which create distrust. Other scholars have posited that litigation, as a form of
regulatory enforcement, may serve as a mechanism to facilitate collaborative processes (Brunner
et al., 2008; Coglianese, 1996; Nie, 2008; Van de Wetering & Adler, 2000); it is posited that
litigation may facilitate collaboration by: 1) raising the costs of not collaborating for the
powerful therefore increasing their incentives to collaborate and make change from the status
quo and 2) creating an assurance mechanism for the weak that the collaborative venue will
advance their interests (Cook, Hardin, & Levi, 2005; Ley, 2016; Nie, 2008; Raymond, 2006;
Weber, 1998; Van de Wetering & Adler, 2000).
As discussed above, interview and document evidence illustrated that prior to the
litigation there were significant power imbalances in the processes between irrigation districts
and environmental interests, an absence of trust among these stakeholders, and a belief among
many that the irrigation districts did not demonstrate commitment to a change from the status
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quo. I will first present evidence from interviews and documents that demonstrates the belief that
litigation can serve as a mechanism for collaboration generally. I will then provide evidence that
supports scholars’ arguments about the two specific ways litigation may serve as a mechanism to
facilitate collaboration: 1) increasing incentives for the powerful and 2) creating assurance for
the weak.

4.3.1 Evidence that Litigation Serves as a Mechanism to Facilitate Collaboration
Nie (2008), Brunner et al. (2008), and Van de Wetering & Adler (2000) argue that
regulatory processes, such as regulatory enforcement through litigation arising under citizen suit
provisions, can work in tandem with collaborative processes. Furthermore, these authors argue
that collaboration should not be promoted as a replacement for traditional regulatory approaches
since collaboratives are largely reliant on regulatory enforcement mechanisms for their success:
“several instruments in this toolbox [such as collaboration] will not be as useful without the
hammer of prescriptive laws and regulations and the groups willing to enforce them” and
“perhaps it is the juxtaposition of a regulatory hammer in one hand and an olive branch in the
other that will make the more collective approach work” (Nie, 2003, p. 159; Van de Wetering &
Adler, 2000, p. 36).
Evidence from interview and document data supports these scholars’ arguments that
regulatory and collaborative approaches should not be seen as in opposition to one another, but
as working in tandem with one another with regulatory enforcement serving as a mechanism to
facilitate collaboration. Some interviewees provided evidence for this argument by explicitly
discussing the relationship between regulation and collaboration and stating that collaboration
needs regulation for its success. Beyond these explicit statements, other evidence for the role of
regulation facilitating collaboration was provided through interviewees’ statements and
document evidence regarding the alignment of the goals of the basin study, HCP, and litigation:
many interviewees believed a goal of the litigation was to speed up progress in the collaborative
processes and that the end goals of all three processes were similar, even if the method or pace of
change between the processes differ, meaning, in a general sense, achieving progress in the
litigation contributes to achieving progress in the collaborative processes. Thus, there was
significant evidence to support the argument that litigation, as a form of regulatory enforcement,
facilitates, not destroys, collaboration.

60
Some of the specific statements interviewees made about the regulatory enforcement
facilitating collaboration include:
H: So it sounds like to me you believe in both the litigation and the collaboration?
I: Yeah I do, yeah…I think one needs the other. (Interviewee 7)
I think the threat of litigation, but I also put litigation [in with the threat of litigation], I
think of it as enforcement you know. For example,…people have unscreened irrigation
diversions where there are ESA listed fish. That’s a bad idea because if you harm an ESA
listed fish you can get in trouble. That threat of regulation is kind of similar to a threat of
litigation in the sense that people go, “That’s serious, I will work with you, I will move
on this” and so it creates more perceived value of the collaborative space because the
consequences of not working in the collaborative space are right there in front of you.
(Interviewee 19)
I mean one way to look at it is there is a lawsuit because some people perceive things
weren’t happening and if things aren’t happening in a collaborative way then people are
going to use other tools. And so this was a tool that they felt like they needed to use
because there wasn’t sufficient progress [in the collaboratives]…It just makes me think
about in collaborative processes whether it’s water, or forest, or anything like there’s
always got to be an incentive or a carrot or a stick that’s strong enough to get people to
change cause the status quo is pretty comfortable. (Interviewee 1)
Even though there’s the frustration and it feels like we’re mired down in things if you
took the HCP and the litigation off the table and were just in the realm of the BSWG
[basin study] I think that our rate of recovery would have been very slow. I would like to
be optimistic and thinking in that we could get there, but there was no hard impetus that
was really pushing the group and I don’t want to diminish goodwill cause it’s there…, but
I don’t think that they necessarily would have come so far so fast I’d say in the big lift
and I think that it [the litigation] really backed up what we were saying as far as the
ecological effects of flow restoration and so on and helped to solidify a more ambitious
approach to flow restoration. (Interviewee 8)
This viewpoint was also shared in an article on the collaborative processes for water
management that are underway in the Upper Deschutes River Basin. In this article, Paul Dewey,
founder of the nonprofit Central Oregon Landwatch, stated in regard to the basin study, “‘We’ve
been studying the problem for thirty years,” he said. “Studying it is great, but we need litigation
to affect change’” (Seminara, 2016).
Similarly, many interviewees believe that a goal of the litigation was to speed up progress
in the basin towards achieving a new water management regime or in other words facilitate the
other collaborative processes (Interviewees: 1, 2, 3, 5, 6, 7, 8, 9, 10, 12, 18, 19, 20):
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It’d been seven, eight years, ten years depending on where you start counting from, and
nothing had happened and they [the plaintiffs] decided that they needed to do something
to ensure that progress was going to be made. (Interviewee 5)
I think the litigation was an outcome or process that was born out of frustration because
of the lack of progress that was being made particularly with the HCP, but to a lesser
degree where the basin study was going…I think the litigants were frustrated and
impatient and they saw filing a lawsuit as a tool to push both processes, particularly the
HCP, forward. (Interviewee 2)
Thus, these interviewees did not perceive the litigants as acting in opposition to the processes,
but rather trying to use the litigation to facilitate the processes. Documents also provide evidence
that the goal of the plaintiffs was to use the litigation to speed up progress in the basin (The
Associated Press, 2016; Perkowski, 2016):
Representatives for the plaintiffs, WaterWatch of Oregon…said the…lawsuit…[was]
born out of frustration with efforts to protect the spotted frog. "At a point in time, as
conditions continue to deteriorate, to continue to do what is not working is not smart,"
said Janette Brimmer, an attorney for WaterWatch. The organization "has no intention of
displacing anyone. But there's going to have to be some changes in the way folks
operate." (The Associated Press, 2016)
Other evidence for the litigation as a regulatory mechanism for collaboration comes from
interviewees’ statements about the similarities between the goals of the litigation and the basin
study and HCP. The majority of interviewees saw the goals of all three processes as in line with
one another (Interviewees: 1, 2, 5, 6, 7, 8, 9, 12, 13, 14, 16, 18, 20, 21):
I think they’re all similar. They all want to restore flows. I mean previously we talked
about the difference between the HCP and the BSWG [basin study] and the geography
and all that, but ultimately I think if we’re just talking about the Deschutes River we have
common goals here. (Interviewee 8)
You know I think the goals of the litigation, the HCP, and the basin study all have a
common goal of trying to come up with a water management strategy based on supply
and demand that meets multiple needs and interests. (Interviewee 2)
I mean everybody’s got their own agenda, but I think most people at the end of the day
have some degree of the same goal in mind…I see both sides…I don’t agree with it all
[that’s occurred in the litigation], but by the same token you know they have a right to do
that. Now should we change some ESA law? Because has it been abused? Probably.
Water law, prior appropriation, has it been abused? Probably. I mean there’s culpability
on both sides. (Interviewee 14)
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For these interviewees, differences in the litigation, the HCP, and basin study were not in
the broad goals themselves, but the method or pace of change to achieve the goals. A couple of
interviewees also specified that the litigation is more narrowly focused on one interest of the
basin study, instream, as opposed to all three interests (Interviewees: 1, 13):
Well I think the end goals are not a great deal dissimilar. I think how you get there and
the timelines are in sharp contrast. (Interviewee 5)
The litigation is just a different strategy [to achieve the basin study’s goals]. (Interviewee
9)
The goal of restoring stream flows in the Upper Deschutes is very aligned with one of the
basin study priorities and I would say the litigation takes an approach of solving one
interest and the basin study takes an explicit approach of solving that interest alongside
the other interests. (Interviewee 1)

4.3.2 Litigation as a Mechanism for Collaboration by Increasing Incentives for
Powerful
Some collaborative governance theorists posit that in situations of power asymmetries,
one specific way that litigation may serve as a mechanism for collaboration is by increasing the
risks and consequences of not collaborating for the powerful thereby increasing their incentives
to participate (Ley, 2016; Nie, 2008; Raymond, 2006; Weber, 1998; Van de Wetering & Adler,
2000). Theorists suggest that powerful players may prefer the status quo to collaboration and
thus have low incentives to participate in collaboratives, but the threat of conflictual alternatives
may increase the powerful players’ incentives to collaborate by illuminating higher transaction
costs, reduced control, and potentially worse outcomes outside of collaborative processes.
Evidence from interviews supports this argument. Interview and document analysis
suggests that the litigation raised the risk of economic impacts, ESA liability, and the potential of
a worse outcome for the irrigation districts from the judicial process. These risks from the
litigation were seen to increase the districts’ commitments to both the HCP and basin study,
change from the status quo, and the pace at which districts were willing to make this change.
These beliefs were supported by examples of the districts making public demonstrations of these
commitments, providing more specific plans of action for achieving the collaborative processes’
goals, and doing both at a faster rate than prior to the litigation. Thus, the litigation served as a
mechanism to increase the powerful players’ participation in the processes and move the
processes closer to their goals.
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Lastly, Raymond (2006) also suggests that significant economic impacts to one actor may
serve a motivator of collective action. While one actor in this process, North Unit Irrigation
District, did face the greatest risk, interview and document analysis findings do not support the
assertion that the risk to this actor motivated the collective action. Rather, it seems that the risk
posed to all the districts led to their increased commitment to the collaboratives.

4.3.2.1 Increased Risks to Irrigation Districts and Agriculture
Interview data provides support for the litigation increasing incentives to collaborate by
highlighting the risks of conflictual alternatives (Ley, 2016; Nie, 2008; Raymond, 2006; Weber,
1998; Van de Wetering & Adler, 2000). Interviewees stated the litigation raised the risk of
economic impacts to agriculture, future take liability under the ESA, and a worse outcome for
the irrigation districts from a water management decision crafted in the courts.
Several interviewees and documents cited the increased risk of economic impacts to
agriculture from the litigation (Interviewees: 10, 11, 13, 14, 16, 19, 20; The Associated Press,
2016; Deschutes Basin Board of Control, 2016b; Seminara, 2016): “[Seth] Klann [a farmer in the
North Unit Irrigation District] believes that the Oregon spotted frog lawsuit could have huge
implications for every farmer and rancher in the region” (Seminara, 2016). Many of these
interviewees also specifically cited the risks the litigation posed to junior water rights holders
because the junior users rely most heavily on the stored water out of the reservoirs on the Upper
Deschutes River and thus, a loss of that stored water, as a result of flow regime change required
by the litigation, would most greatly impact them. Interviewees were particularly concerned
about the North Unit Irrigation District, the district that produces the most commercial
agriculture in the basin and the most junior district, which draws 80% of its water from storage in
Wickiup Reservoir (Deschutes River Conservancy, 2012; Seminara, 2016). The risk to junior
users, and North Unit Irrigation District in particular, was also cited in several documents (The
Associated Press, 2016; Deschutes Basin Board of Control, 2016a; Deschutes Basin Board of
Control, 2016b; Deschutes River Conservancy, 2016; Seminara, 2016): “‘I’m frustrated because
my family poured so much work into this place, moving lava rock, surviving depressions and
droughts,” he said [Seth Klann], his voice rising. “We make due with so little water and now
everything—all the hard work— could be wiped away by one lawsuit’” (Seminara, 2016).
Interviewees also provided examples of costs North Unit had to bear in 2016 because of small
flow release changes that were put in place for the Oregon spotted frog following the litigation.
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Interviewees described some of these risks and impacts to all agriculture in the Upper Deschutes
River Basin, as well as junior users below (Interviewee numbers not provided for
confidentiality):
If there is enough endangered species they could shut them [irrigators] off. So you know
it’s not going to happen tomorrow, but still it was real close in the preliminary injunction.
We were sitting there and they wanted us basically, they wanted us to shut off in July;
then in August and September we would have just burned up out here; everybody’s fields
would have died and you would have only had water for the first couple months in the
spring.
You know there’s only so much we can give and still survive in order to get to the
endgame, conservation. You know can only give up so much water without doing
conservation and remain whole. I mean 17.5% of my acres were idle this year because of
the water issues. Mostly because of frog…So I sit in a meeting and I said this, sitting in a
meeting at and I said “Ok so 17.5% of my ground is idle. So in farmer’s world basically
you’re talking 17.5% of my gross income.” And so I said, “All of you business people
and all you people in Bend you go ahead and write the river a check for 17.5% of your
gross income and see how you like that because that’s what you are asking me to do.”
Back to the litigation, so you’ve got in this case four districts and…one of them’s
standing in the front and will get shot first [North Unit] and the others are just trying to
do what they can do to stay out of the way…The guys who are in the direct line of fire
are the heart of the true ag sector. So you can’t use them as a sacrificial lamb…and
nobody that I know of wants to see that happen. Certainly none of the local
environmental organizations want to hurt the farmers in Jefferson County [North Unit
Irrigation District]. That’s not an objective [of the litigation] at all, but the way the suit
was filed and the way the preliminary injunction was filed it could have clobbered them
because they can’t count on the other irrigation community to bail them out and that’s
what it would take.
Some interviewees stated that the litigation raised the risk of take liability under the ESA
for the districts. It is important to note that prior to the listing of the Oregon spotted frog the
irrigation districts were not at risk for take liability for the other federally listed species in the
Upper Deschutes River Basin, the Middle Columbia River steelhead distinct population segment,
because this steelhead received a temporary 10J listing as a nonessential experimental population
and thus was not held to the same take liability standards under the ESA. When the Oregon
spotted frog was listed, the threat of take liability did increase, but the two services, NOAA and
USFWS, generally do not enforce take while an HCP is in progress so there was little threat from
the enforcing agencies (Interviewee numbers not cited for confidentiality). Thus, the citizen suit
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under the ESA increased the risk and reality of take liability for the districts in a way that had not
existed previously:
It has got the attention you know of those entities applying for incidental take coverage
relative to the spotted frog…all of sudden it’s an emergency you know because now the
specter of them getting issued or notified that they’re actually taking, they’re having a
take on the frog is real. (Interviewee 3)
In this case the threat of litigation, the 90-day notice prior to filing, and when they [the
plaintiffs] did file [the litigation] forced them [the irrigation districts and Bureau of
Reclamation] to grapple with the fact that they had a listed species, the Oregon spotted
frog, in the Upper Deschutes for well over a year and BOR made no changes in their
operation; the water districts essentially did very little. There was every reason to expect
that take was occurring and evidence to that effect…they were still two, one to two years
into this with a listed species and not truly addressing it. (Interviewee 13)
Enforcement of take liability under the ESA could lead to more litigation, and thus more costs
and less of control regarding flow regime change under a judicial decision making process (see
below), as well as monetary penalties for violating the ESA for the irrigation districts.
Some interviewees also stated that the lawsuit raised the risk of a worse outcome for the
districts via litigation (Interviewees: 13, 16, 19, 20):
…[the litigation revealed that] the consequences out there are real. And there are real
threats and threats of all types and there are real threats to the species, there are real
threats between partners, there’s real potential for this to get really ugly. Some people
would say it already got ugly with the filing of the lawsuit. To me the filing of the lawsuit
is not the ugly part. The ugly part would be if it plays through and you get massive
winners and losers because a judge has to decide. To me that would be like really ugly.
This is just you know it’s a lot of money and a lot of time, but it’s not yet on-the-ground
ugly. On-the-ground ugly would be when somebody decides that someone’s water does
or doesn’t get turned off and then you’re like Klamath [River] ugly. (Interviewee 19)
How can we manage a judicial process where you don’t have really much
control?…when you get to the judicial process you can’t talk to the judges. (Interviewee
20)
Thus, the litigation raised the risk of a water management decision being made in the courts, a
process in which irrigation districts would have much less control than in the collaborative
processes and in which some or all of the districts would end up with a worse outcome than in
the collaborative processes.
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4.3.2.2 Increased Commitment to the Collaborative Processes
These risks from the litigation was perceived by the majority of interviewees to have
increased the irrigation districts’ commitments to the collaborative processes (Interviewees: 1, 2,
3, 4, 5, 7, 8, 9, 12, 13, 14, 16, 20). Interviewees stated this was because the litigation revealed
that the irrigation districts could achieve a better outcome in the collaboratives than in the
judicial process and that the irrigation districts needed to show the judge their commitment to the
collaboratives to prove that the water management issues could be resolved outside of the court.
Regarding the litigation increasing the irrigation districts’ commitments to the
collaboratives, one interview stated:
…[The] litigation…shines a light on the value of the collaborative space. Cause in a lot
of cases the collaboration is a total pain in the butt; it takes a long time. It’s really
difficult, it’s very expensive, it’s very slow and so on its own it’s like “Why in the world
would I do that?” Like it’s horrible you know, but compared to those alternatives,
suddenly it’s sweet and it’s fun and it’s enjoyable and it’s effective and so I think having
those alternatives close helps illustrate that. (Interviewee 19)
One reason interviewees provided for the irrigation districts’ increased commitment to
the HCP and basin study is that the processes were perceived to allow irrigation districts to work
towards water conservation while remaining economically productive as opposed to a judicial
decision that could have drastic economic impacts to one or multiple irrigation districts:
You know prior appropriation, archaic as it is, is the system we live by. And so some
things are going to need to change in order for us to fix this problem and do what we
want to do…Now the upper river, I’d be the first to admit, we abused the hell out of it.
That’s not cause we want to, it’s cause we don’t have any choice. That’s the way
everything was designed to operate. Now going forward we’re going to make some
changes. Some of them are going to be kind of difficult. On some years it’s going to hurt,
but we will make some changes and then we will build on those as we go. You know
incremental steps, study the steps, and just keep going forward. Hopefully the BSWG
[basin study] and HCP will buy us the time to get there and stay viable in the meantime.
You know that’s the big concern. (Interviewee 14)
But in terms of the basin study I think it [the litigation] lended some validity and urgency
to getting that information because it’s clear that in order to do the Habitat Conservation
Plan they need all the information and the districts have to be prepared and so I think it
helped reinforce the need for the basin study. (Interviewee 9)
Similarly, as the collaboratives were perceived to offer more desirable outcomes for the
irrigation districts, some interviewees said the litigation made the districts realize the need to
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commit to the collaboratives to demonstrate to the judge that the water management issues could
be resolved in the collaboratives and outside of the judicial process:
[It was] described it to the irrigation districts “You don’t have a permit. Your activities
…are taking [the Oregon spotted frog]. So what you need to do with the judge is put
forward a good interim proposal, tell them you’re working on an HCP and here’s your
intent to get it done within this window of time and show the judge that you haven’t
gotten it done yet, you should have but you haven’t, but now here’s what you are going to
do in the interim. But if you guys skimp on the proposal and expect that the interim will
potentially not be as accepted by the NGO in mediation then you definitely will go to a
judge…[to] make some decision on an injunction or then you get thrown into the full
court process because mediation failed.” And the hope is that mediation will be
successful, but they need to put forward a good proposal. (Interviewee 13)
You know, without the basin study, without the collaborative process, the results of the
injunctive hearing, and perhaps the results of the mediation could be quite different and
not necessarily good for the districts, but because they had this collaborative process [the
basin study] that involved so many stakeholders, most of whom are not irrigation districts
it made the districts need us a little more and I think they were getting there anyway, but
this really kind of said “Alright we’ve got to go to court. We need some friends. We need
people to say this is working and ‘Oh by the way they’ve been working on the stuff that’s
being requested for awhile.’”…It made them have to get fully engaged in the process so
that they could go before Judge Aiken and say look this is our plan. It’s a long process.
We’re engaged with 37 stakeholders from cities, NGOs, and environmental groups, and
ourselves [in the basin study] and this is our plan. (Interviewee 9)

4.3.2.3 Increased Commitment to Change from the Status Quo
The majority of interviewees stated that the litigation increased the irrigation districts’
commitment to making real change from the status quo in both the HCP and basin study
processes (Interviewees: 1, 2, 3, 4, 5, 7, 8, 9, 12, 13, 14, 16, 19). Interviewee and document
evidence illustrate that this increased commitment was proven via public demonstrations of flow
regime change and provision of more specific plans of action that were not occurring prior to the
litigation.
Comments from interviewees regarding the irrigation districts’ increased commitment to
change from the status quo include:
So on the good side what I hear, in private,…[is] that litigation was necessary in order to
catalyze change in a different way to get boards and patrons and staff and other people to
think about, “Ok we’re going to have to do something different whether we like it or
not”…in some of the senior districts you’ve had the same basic things going on for a
hundred years more or…so there is a culture of…“change comes hard. We’re not just
going to embrace that.” So the litigation has forced the change. It actually gives those
who view as change as not necessarily a bad thing or a necessary thing, within the
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districts on the inside, it gives them leverage. They can blame it on the boogeyman; they
don’t have to advocate it themselves; they don’t have to own it, but they can use it to
begin a change process within their own organizations; that’s good. And I think that’s
going to have some long-term positive effects. (Interviewee 16)
Everybody’s rolled up their sleeves; everybody’s working at it [the HCP]; everybody
knows we have to sacrifice. I mean it’s not going to be status quo. (Interviewee 4)
The litigation was a game changer as far as…making the districts realize the status quo
couldn’t go on forever…I think there were plenty of opportunities for the districts to take
steps to change that status quo and if they had taken those steps I do not think there
would have been litigation. (Interviewee 1)
This shift was noted across all stakeholder groups.
Interviewees stated that the irrigation districts’ increased commitment to making change
from the status quo within the collaboratives was illustrated through public demonstrations of
commitments to collaborative goals, i.e. flow regime change, and provision of specific plans of
action (Interviewees: 1, 5, 8, 9, 12, 13, 14):
“They’ve been running 20-25 [cfs] in the winter and now it’s going to be 100 [cfs].”
(Interviewee 5)
On a positive side, it’s gotten the irrigators talking about what possibilities are out there:
“You know 100 cfs we can do that below Wickiup in the wintertime.” I don’t think prior
to the lawsuit they would have said that. Now they’re even talking, “Well 300 [cfs]
someday below Wickiup. That’s possible.” So I think it incentivized the irrigation
districts to, to think a little bigger and broader what actually the system is capable of and
how we’re going to get there. (Interviewee 12)
The increase of 100 cfs even came at immediate cost to the irrigation districts’ water supply:
[The 100 cfs] was developed before the lawsuits; they [the irrigation districts] just didn’t
know where they were going to get the water so they didn’t announce it…they didn’t
want to announce anything ahead of time because they had to figure, “What are we going
to give up to get this water because there is no conservation yet to provide that water.” So
this [100 cfs] is right out of their pockets at the moment. (Interviewee 9)
The demonstration of commitment to change from the status quo was also noted in an article
about the litigation:
In other positive news, in the lead up to the hearing, the Bureau of Reclamation and three
irrigation districts decided to slightly change water management of the Upper Deschutes
River in the early spring period by releasing water earlier to make reproduction less
difficult for Oregon spotted frogs. This is a small step, and by no means resolves the
considerable disruption that the current flow management causes in the frog’s
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reproduction cycle, including the harm caused by extreme low flows in the fall and
winter. However, this is a step in the right direction….It is clear that…[this] change
wouldn’t have happened without the pressure exerted by the lawsuit. So, although the
court proceeding has just begun, positive change is already happening as a result.
(McCarthy, 2016)
Thus, interview and document data illustrates that the litigation led the irrigation districts
to demonstrate their commitment to the collaborative processes’ goals through public
demonstrations of flow regime (a commitment of 100 cfs in the winter and an earlier spring
release of water) even at immediate cost to their water supply, as well as through providing more
specifics for their plan of action to follow through on the collaborative goals.

4.3.2.4 Increased the Pace of Change
Similarly, interviewees stated that the litigation created a sense of urgency and focused
attention on the need to deal with adapting water management, which increased the pressure on
the irrigation districts and thus the pace of change within the HCP and basin study (Interviewees:
1, 2, 3, 5, 7, 8, 9, 13, 14, 15, 19, 20). Interviewees stated the litigation also increased the pace at
which irrigation districts demonstrated their commitment to change, as well as shortened the
timeline for future change.
Regarding the increase in pace of change in the HCP and basin study as result of the
litigation, some interviewees said:
I think the litigation was positive. I think it did light a fire under a stalled and failed
process [the HCP]. I mean it was just floundering around. You know just frittering away
millions of dollars and nothing was happening and now the DBBC [Deschutes Basin
Board of Control] has been put on notice. They got to come up with a strategy that will
withstand critical review of not only the Service[s], the federal agenc[ies], but also the
broader public community. (Interviewee 2)
I think the litigation made things happen a little faster. Don’t think it’s the right way to
solve the problems, but it would be naïve to say it didn’t make things happen faster. It put
a timeline, it put a pressure on the districts…So I think it forced them to get more specific
sooner. (Interviewee 9)
We’re running out of time and so there’s been some hard decisions made…And I think
we’ll all tell that it’d be nice to have more time, but we’ve already taken a ton of time and
not really gotten anywhere so I think in that aspect it’s just made everything more critical.
(Interviewee 14)
The statement that the litigation sped up the pace of change for the districts was also made by an
irrigation district during a public Basin Study Working Group meeting on August 15 th, 2016.
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The litigation also speeded up the pace at which demonstrations of commitment to
change occurred, as well as the timelines for future change:
I think that it [the litigation] is increasing the pace at which we’re doing substantive
things even though we’re really far from anything that is in a long-term sense going to
support the entire life cycle of the Oregon spotted frog below Crane Prairie and
Wickiup…but steps are being made and water is being managed differently even though
we have a ways to go. And so I think that that’s all positive. (Interviewee 8)
[A manager of an irrigation district] said in that public meeting we expect to have 300 cfs
in the Upper River in the winter in the next two to five years. That’s a pretty strong
statement from a guy who is in a position to help make it happen in the midst of the
lawsuit. So it’s kind of a comment on how the districts know they have to address this
and now they’re willing to say a little bit more. (Interviewee 9)

4.3.3 Litigation as a Mechanism for Collaboration by Creating Assurance for the
Weak
Cook, Hardin, and Levi (2005) argue that in situations of power imbalances the weak will
not trust the powerful, and therefore, the weaker players will need an assurance mechanism to
demonstrate that the powerful players are credibly committed to meeting the interests of the
weaker parties in the collaborative. Thus, in addition to regulatory enforcement in the form of
litigation creating incentives for the powerful to collaborate, another way scholars have theorized
that litigation may serve as a mechanism for collaboration in situations of power asymmetries is
by creating an assurance mechanism for those with less power that their interests will be met in
the collaborative (Ansell & Gash, 2007; Cook, Hardin, & Levi, 2005; Nie, 2008; Van de
Wetering & Adler, 2000). Cook, Hardin, and Levi (2005) argue that weaker parties may seek a
legal contract to act as an enforceable assurance mechanism that the powerful will meet the
interests of the weak.
Interview and document analysis data provide support for the litigation serving as an
assurance mechanism for the environmental interests in the HCP and basin study. Many
interviewees stated that the goals of the litigation were to advance environmental interests within
the collaboratives and while some perceived that the way the litigation sought to achieve these
goals was at odds with the collaborative processes, more interviewees believed that the litigation
served as a mechanism to advance environmental interests within the context of the
collaboratives. This is further supported by the continued participation of WaterWatch in both
collaboratives. Additionally, there is some evidence that the litigation did create greater
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assurance for the environmental interests, beyond just striving to do this, but there was also no
explicit statement that the litigation would serve as a legal contract to enforce the irrigation
districts’ commitments to change from the status quo.

4.3.3.1 Goal to Create Assurance for Environmental Interests
Interview and document data provides evidence for the litigation serving as an assurance
mechanism for the less powerful, i.e. the environmental interests, in the HCP and basin study
(The Associated Press, 2016; McCarthy, 2016). When interviewees were asked what they
thought the goals of the litigation were, several interviewees stated that the goal of the litigation
was to increase the power of the environmental interests in the processes or create assurance that
the processes would meet environmental interests (Interviewees: 2, 5, 7, 8, 9, 13, 18):
I think the litigation was an outcome or process that was born out of frustration because
of the lack of progress that was being made particularly with the HCP, but to a lesser
degree where the basin study was going. So you know I think the conservation
community, environmental groups, were frustrated and losing patience. They had
participated in these processes for you know five or six years, very little progress was
being made and it all everything seemed to be directed towards an endgame where the
primary benefactor was the DBBC [Deschutes Basin Board of Control] and the fish and
the river were going to get the crumbs. And I think the litigants again were frustrated and
impatient and they saw filing a lawsuit as a tool to push both processes, particularly the
HCP, forward. And basically expedite it, make it more public and try and leverage a
better outcome for conservation needs. (Interviewee 2)
We saw what happened with WaterWatch: they’re at the table [in the collaboratives],
they’re a lone voice, the lawsuit is a tool to finally try to bring about the change that they
had been attempting to bring. (Interviewee 7)

4.3.3.2 Facilitating the Processes’ Environmental Goals
The aim of the litigants in creating assurance that environmental interests would be met
in the collaboratives is further supported from evidence in interviews and documents that the
litigation was not just about the Oregon spotted frog, but about restoring flows in the Upper
Deschutes River (Interviewees: 1, 3, 4, 5, 6, 7, 8, 9, 11, 12, 13, 14, 16, 17, 18, 19, 21; The
Associated Press, 2016; KTVZ.com, 2015; KTVZ.com, 2016). This is one of the primary
environmental goals of both the HCP and basin study processes. Thus, in the eyes of many, the
goal of the litigation was not only to work to protect the frog, but also to make progress towards
a larger environmental goal of the processes and therefore help to ensure that the processes
would the address environmental interests, not just the interests of the powerful:
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So of course like the Spotted Owl [litigation], it wasn’t about the owl, it was about oldgrowth forest. Same thing here. It’s not about the frog; it’s about sustainable, better flows
in the Deschutes River…I think for WaterWatch it’s about restoring flows in the Upper
Deschutes River. (Interviewee 16)
On the BSWG [basin study] side of things we did have WaterWatch at the table with us.
They were a partner…I mean they [WaterWatch] were definitely advocating for the water
and the river in the BSWG. I mean they never really had much of a spotlight on the frog
itself. It was more the water part of it. And so this [the litigation] was just an avenue for
them to kind of get in on the water piece of it. (Interviewee 8)
You know I think the goals of the litigation, the HCP, and the basin study all have a
common goal of trying to come up with a water management strategy based on supply
and demand that meets multiple needs and interests. I think where they diverge is
obviously the litigation is trying to secure more water and a strategy that protects
endangered species and ecological needs of the river whereas the HCP and the basin
study I think are more on the other side of the pendulum of meeting the needs of the
consumptive water users while also at much a reduced level meeting instream needs. I
think everyone realizes the interest of the other parties. It’s just how do you carve up the
pie and you know the litigants are trying to secure more water for conservation and the
consumptive users are on the other end and somewhere they’re going to meet and where
that somewhere is who knows. (Interviewee 2)
It must be acknowledged that while many interviewees saw the litigation as serving as a
mechanism to promote environmental interests in the collaborative processes, some perceived
that the litigants approached this goal in a way that threatened the viability of other water
interests in the basin and thus conflicted with the goals of the collaborative processes
(Interviewees: 4, 5, 9, 12, 14, 17). However, some of these interviewees, and others, said that
while one way the litigation could be interpreted was a request for water in the Upper Deschutes
at whatever cost to users such as irrigation districts in the basin, in all likelihood this wasn’t the
actual goal of the litigation:
Do they want 700 cfs in the river in the winter time right now? I look at that as like there
is sort of a first layer answer and second layer answer and the first layer answer is like of
course they probably do because you know that’s very close to natural flow. We know
that for many, many reasons natural flow would be far healthier for the Deschutes than
unnatural flow, managed flow. So you could say yes they probably want that, but with I
think caveats…They might be asking for that [700 cfs], but they might be asking for that
to get somebody’s attention to then have a finer level conversation…there may be a
negotiating tactic in there too because if they ask for 300 they’re not going to get 700, but
if they ask for 700 they might get 500. (Interviewee 19)
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It seems like the goal is to put the irrigation districts out of business. That’s what it seems
like. Now I don’t know that for a fact so probably, realistically the goal is just to get more
water in the river. (Interviewee 17)
Overall, there was much more support for the more moderate view that the goal of the
litigation is to restore streamflow to the Upper Deschutes River, but not at a cost to all the other
users in the basin, and thus act as an assurance mechanism for environmental interests within the
context of the collaborative processes.

4.3.3.3 Continued Participation of WaterWatch
Further support for the litigation serving as an assurance mechanism for the
environmental interests within the context of the collaboratives is given by the continued
participation of WaterWatch in both processes. After the litigation a representative from
WaterWatch continued to participate in the Basin Study Work Group meetings. Furthermore, as
stated, after the litigation regular participation in the HCP was reduced from including the
broader stakeholder group, of which WaterWatch was a part, to a much smaller technical group;
however, at the time of this research a representative from WaterWatch was being considered for
inclusion in this smaller technical group despite the litigation (Interviewee number not included
for confidentiality). Thus, the continued participation by the plaintiffs in the collaborative
processes provides further support for the argument that the litigation was not an attempt to
venue shop and leave the collaboratives, but produce an assurance mechanism that
environmental interests would be met within the collaboratives. This also supports Coglianese’s
(1996) more broad perspective on litigation in which litigation can serve as “a legitimate
institutional process for carrying on business as usual” (p. 763).

4.3.3.4 Effectiveness of Litigation in Creating Assurance
Some interview findings illustrate that beyond just striving to create assurance for
environmental interests in the processes, the litigation did result in greater assurance that
environmental interests would be met. One interviewee believed that the litigation gave
environmental interests more power in the basin:
It was no longer trying to negotiate a change in the way water supply and demand is
managed with those who had the water and the power. I think it changed it to the ESA
and by extension the environmentalists now have a real say. The power is a little bit more
equal because the ESA pretty much trumps everything unless you want to go to court
over it and nobody really wants to do that…It’s made the districts realize that they need
the environmental community to support what they’re doing. (Interviewee 9)
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Additionally, as stated earlier, irrigation districts made a public commitment to increase
wintertime flows in the Upper Deschutes River, changed the timing of release from the
reservoirs, and provided more specifics for a plan of action. As also discussed earlier there was
strong belief among the majority of interviewees, as well as document analysis evidence, that
irrigation districts increased their commitments to changing from the status quo after the
litigation i.e. working towards meeting environmental interests (Interviewees: 1, 2, 3, 4, 5, 7, 8,
9, 12, 13, 14, 16, 19). The logical reciprocal of these statements is greater assurance for
environmental groups that their interests would be met. However, it was much more common for
interviewees to focus their statements on how the irrigation districts changed rather than whether
these changes created assurance for environmental interests. Thus, there is less explicit support
that assurance was created for environmental interests, but there is implied support for this in the
many statements about the changes the irrigation districts made that promote environmental
interests. Additionally, the litigation was not complete at the time of the study, which may also
have influenced the way that interviewees spoke about the effects of the litigation i.e. they could
see immediate changes in irrigation districts, but the ultimate impact on environmental interests
was still unknown.
Lastly, Cook, Hardin, and Levi (2005) argue that weaker parties may seek a legal
contract to act as an enforceable assurance mechanism that the powerful will meet the interests
of the weak and it is likely that the litigants were looking for the irrigation districts’
commitments to change from the status quo to be put in a binding legal agreement at the end of
the litigation. Indeed, one interviewee stated that he/she believed “The frog litigation will be
used as the enforcer [for the implementation of a solution at the point beyond the basin study].
There’s going to have to be commitments from the districts to doing certain things in some
timeline” (Interviewee 5). However, no other interviewees explicitly stated that the litigation
would serve as a legally binding agreement to ensure environmental interests would be addressed
in the basin study and HCP processes; this may be because the litigation was not complete at the
time of this research. For this reason, the effectiveness of the litigation in achieving this goal
cannot be addressed.

4.3.4 Summary of Litigation as a Mechanism for Collaboration
There is ample evidence from interviews with all stakeholder groups, as well as some
from the document analysis, that the litigation did serve as a mechanism to facilitate
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collaboration in both the basin study and the HCP. Broadly this is supported by interviewees’
statements that the litigation increased commitment to and progress in the collaborative
processes, that one of the goals of the litigation was to speed up progress in the collaborative
processes, and that the goals of all three processes (basin study, HCP, and litigation) are aligned.
Interview evidence also demonstrates that the specifically the litigation served as a mechanism
for the collaborative processes by: 1) increasing incentives for the powerful to commit to change
from the status quo and 2) creating assurance for the less powerful that their interests will be met.
While interviewees focused more of their statements on the effect of the litigation on the
powerful, there is still significant evidence to support the assertion of the litigation serving as a
mechanism for the weak. This data supports scholars’ arguments that litigation, as a form of
regulatory enforcement, can facilitate collaboration and therefore, regulatory enforcement and
collaborative processes should be seen as working in tandem, not at odds with one another.
Overall, there is greater support for the litigation serving as a mechanism to facilitate
collaboration rather than a form of venue shopping that hinders the collaboratives’ progress
towards their goals.

4.4 Future Water Management Solution
The focus of this research is on the effect of the litigation on the basin study and the
HCP, both of which are working towards and contributing to adjusting water management in the
Upper Deschutes River Basin so that it meets the needs of historical water uses, growing
populations, and environmental needs in the context of a changing climate. However, both of
these processes are only pieces of the puzzle to achieving a new water management regime in the
basin; neither will achieve that goal alone. The basin study is seen by many as the information
source for the final solution because the study is gathering all the data required to solve the
problems in the basin and will generate several solution scenarios that can meet all the needs in
the basin (Basin Study Work Group meeting August 15, 2016; Interviewees: 1, 3, 4, 5, 7, 8, 9,
10, 14, 16, 18, 20). The basin study also contributes to the future solution by providing data that
can be used in the future to seek funding for components of the solution and will provide data
that will be used in the HCP (Basin Study Work Group meeting August 15, 2016; Interviewees:
3, 4, 7, 8, 9, 10, 14, 16; Seminara, 2016).
The whole idea of the study is it’s a study. It isn’t putting water in the river. It’s a study
of what the needs are so that you can take that result and…you can figure out the projects
you need to do to accomplish it [meet the needs] and then go get the funding to do the
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projects. I see the basin study [as] a stepping stone. It’s a big component: you can’t fix
what you haven’t studied and identified. So once everything’s identified then you go on
to the next processes. (Interviewee 4)
The HCP is seen as a smaller component of this larger solution that provides “teeth” for parts of
the solution and thus provides a framework and timeline for how some aspects of the future
management regime will occur (Basin Study Work Group Meeting, Aug. 2016; Interviewees: 5,
8, 14, 16). Regarding both processes’ contribution to the future solution one interview stated:
I think the biggest thing I think it’s going to put everybody kind of on the same
track…the BSWG and HCP. I think the two of them combined, I think everybody is
going to be on kind of the same page or at least have the same pages to look at to come
up with ideas. You know I think it’ll get a better understanding to people…what the
irrigation districts are capable of with some help. (Interviewee 14)
Thus, understanding interviewees’ beliefs about the point beyond both the basin study
and HCP, the future water management solution, is also an important part of my research. The
results of my research reveal stakeholders’ beliefs about the ability or likelihood of achieving
such an overall water management regime change, the role of collaboration in achieving this
solution, and the effect of the litigation on this future solution.

4.4.1 Solution is Possible
As stated restoring the Upper Deschutes River so it is closer to a natural flow regime is a
central part of both the HCP and the basin study, but is also perceived to be one of the most
difficult, and thus least addressed, problems in the entire Upper Deschutes River Basin (Basin
Study Work Group, 2016; Deschutes River Conservancy, 2012). However, the overwhelming
majority of interviewees across all stakeholder groups believe restoring flows to a more natural
regime in the Upper Deschutes River is possible (Interviewees: 1, 2, 3, 4, 5, 7, 8, 9, 10, 11, 12,
13, 14, 16, 17, 18, 19, 20). Interviewees stated there is still need to define what level of flow will
constitute “natural” such as 300, 500, or 700 cfs and that restoring flows will require a lot of
work, time, money, and potentially changes to water law in Oregon, but regardless most
individuals believe that the water and tools needed to achieve some degree of restoration are
available (Interviewees: 1, 3, 5, 7, 8, 9, 10, 13, 14, 18, 20).
Interviewees also believe in addition to restoring flows in the Upper Deschutes River,
more broadly, the water management regime in the Upper Deschutes River Basin can be adjusted
to meet the needs of historical uses, growing populations, and the environment taking into
account climate change (Interviewees: 4, 8, 12, 13, 14, 16, 17, 19, 20):
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I mean I feel that if any community should be able to pull together and make this happen
it’s this one. I mean it is such a loved river and it is so important to Central Oregon and
Bend and farmers and everybody who lives along or goes to it or uses it. Nobody wants
what’s happening to happen. Maybe a lot of people didn’t see it for years, but as we all
start to know what’s really happening nobody wants that and even with irrigation
districts, we all agree that the goals are very much the same. It really just comes down to
how do we pay for it. And which is not, it’s not a bad place to be because in many cases
the goals and the strong feelings are so far apart, emotionally or culturally: “that’s
wasting water [to leave it in stream]; we don’t think any water should be you know left to
the river and flow to the sea”…[but here] there is agreement we want to meet all three of
these goals…So to me if any community can do it this one should be able to.
(Interviewee 13)
“I’m a strong proponent of there’s enough water to go around for everybody if we’re
allowed to manage it the way it needs to be managed.” (Interviewee 14)

4.4.2 Needs for the Solution
The main needs for the new water management agreement include money, time,
infrastructure improvements, law changes, and cultural shifts. Interviewees stated that much of
the money that is needed would be used to fund infrastructure improvements in irrigation
districts, primarily piping canals to increase water efficiency and thus generate additional water
that can be used to restore flow instream, transfer stored water to live flow, or provide mitigation
credits for groundwater (Interviewees: 7, 8, 9, 10, 12, 13, 14, 16, 17, 19, 20; Basin Study Work
Group Meeting, Jul. 2016; Basin Study Work Group Meeting, Aug. 2016): “the study will tell us
I think the amount of water generated by piping canals is a lot more than we actually need to
solve most of the instream flow issues in most years” (Interviewee 16). Other pieces of the
solution may include changing water storage locations and on-farm efficiency improvements
(Interviewees: 7, 8, 9, 10, 12, 13, 14, 16, 17, 19, 20; Basin Study Work Group Meeting, Jul.
2016; Basin Study Work Group Meeting, Aug. 2016). Interviewees believe there may need to be
changes to water law at the state and federal level to achieve some of these pieces of the solution
such as creating new mechanisms to transfer water between irrigation districts and manage the
release of stored water differently (Interviewees: 7, 9, 10, 14, 16, 20). Lastly, interviewees
believe that changing cultural mindsets about water management within irrigation districts (staff,
patrons, and boards) is an important step towards achieving the solution, but individuals are
optimistic that this is slowly occurring (Interviewees: 2, 5, 10, 14, 16, 18).

4.4.3 Collaboration as Key to Solution
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While the majority of interviewees believe that ultimately the litigation was positive in
that it served as a mechanism for collaboration in the basin by increasing incentives for the
powerful to meaningfully participate in the collaborative and creating an assurance mechanism
for the weak that their interests will be met, many interviewees did not believe the regulatory
process was the method by which the future water management solution for the basin should be
crafted. Instead, interviewees believed that collaboration is the method that would generate the
best solution. Interviewees also believed that the basin study would play a critical role in
achieving the future solution. There was also support for this perspective in the document
analysis.
These findings support the assertions of some scholars that wicked environmental
problems such as the implementation of the Endangered Species Act and water management are
best solved using collaboration (Baines & O’Brien, 2012; Horowitz, 1977; Nie, 2008;
Schuckman, 2001; Weber, 1998). Additionally, these findings support scholars’ beliefs that
collaborative solutions offer advantages over traditional regulation such as increased nuance,
flexibility, capacity for change, ameliorating competing or conflicting needs, and increased
durability of solutions (Baines & O’Brien, 2012; Horowitz, 1977; Nie, 2008; Schuckman, 2001;
Weber, 1998; Weber, Lovrich, & Gaffney, 2005). However, this data also supports the
arguments of theorists who see litigation, as a form of regulatory enforcement, as working in
tandem with collaboration because these theorists do not see litigation as the way to achieve the
best solution, but rather as a mechanism that increases the likelihood of achieving a more
advantageous solution via collaboration (Brunner et al., 2008; Nie, 2008; Van de Wetering &
Adler, 2000).
My findings reveal that many interviewees perceived that a solution arising out of the
judicial process would be poor (Interviewees: 1, 5, 9, 10, 12, 14, 16, 17, 20): “I think that you get
a poorer solution when you use the court system then you would if you were to try to find
solutions that recognize the challenges that everybody has” (Interviewee 20). Instead
collaboration was perceived as the ultimate way to resolve the competing water needs in the
Upper Deschutes River Basin (Interviewees: 1, 4, 5, 8, 9, 10, 12, 13, 14, 15, 16, 17, 19, 20).
Collaboration was believed to be the right method to craft the water management solution
because it is a forum in which all interests can be heard and thus, stakeholders can share
information, learn about others’ viewpoints and perspectives, understand the many pieces of the
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problem, get on the same page, and work towards crafting a compromise to meet all needs (5, 7,
8, 9, 14, 16, 17, 20). Collaboration was perceived to allow individuals to get out of their silos and
thus, offer the ability to craft a more sophisticated, nuanced, and creative solution that is required
to resolve the wicked water management problem (1, 4, 5, 9, 14, 16, 17, 20).
I think that the collaborative process is the way to go because the solutions will end up
something everyone agreed to and it will be based on a degree of trust and understanding
each other’s problems and timelines and financial limitations…everything I know about
organizing says that solutions that are generated by the community are better solutions
and they last longer. (Interviewee 9)
We assume that the sophisticated, balanced solution will not come out of this process [the
litigation]…Our assumption is that whatever it is will be inadequate and inadequate from
everybody’s point of view whether it be an irrigation, municipal or instream interest…It’s
only a sophisticated solution [from collaboration] that protects the broader community
interests and the farming communities and others and if it were easy we would have done
it already, but it’s a more complicated way to solve the problem, which actually protects
the ag sector. (Interviewee 16)
What you need when you’re talking water management is you have to be inclusive and
let everybody talk, let everybody be open, let everybody share what they need, and then
take a painfully long time to let all that process work out. Water management and
discussions are incredibly long, but it has to do with people’s comfort and their ability to
talk and get things out and as long as conversations are not quelled and people feel like
they can contribute and they get something out of it I think you’ll be successful.
(Interviewee 12)
A solution that’s collaborative, and place-based, and locally driven that would be the best
solution to come up with. (Interviewee 20)
There was also support in documents for collaboration as the ultimate key to solving water
management in the basin (Deschutes Basin Board of Control, 2016a; Deschutes Basin Board of
Control, 2016b; Deschutes Basin Board of Control, 2016c; Deschutes River Conservancy, 2016;
KTVZ.com, 2016; Seminara, 2016):
When I look at an underlying objective of the lawsuit filed by environmental groups to
restore winter flows in the Upper Deschutes River, I agree with the objective. It is our
mission. But what is clear to my organization is also clear to U.S. District Court Judge
Ann Aiken, the U.S. Fish and Wildlife Service, the Confederated Tribes of Warm Springs
and others—solutions to complex water management problems need to be worked out
collaboratively. (Deschutes River Conservancy, 2016)
The basin study’s facilitation of collaboration and promotion of all interests was seen as a
critical part of moving towards this ultimate solution (9, 13, 14, 15, 16, 17).
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I think the basin study is the nucleus around which all of the collaboration circulates. I
think the basin study was the catalyst for disparate groups with a great deal of distrust to
sit down at the table and work these things through. So I think the basin study is the
catalyst for the collaboration. (Interviewee 9)
We recognize the mutual interests in a way where they really leverage each other’s
strengths...[in] the BSWG [basin study]…because we are all sort of in the same room
together. We’re already working on this together so there’s not really that combatting
interest for this resource, which is water. It’s like you have it or you don’t have it kind of
thing. We’re spreading it around and we are making advances on all fronts. (Interviewee
8)
You’ve got all these stakeholders working and going in the same direction [in the basin
study]. They all pretty much agree, they all agree on the same goals, and the only conflict
is how to get there so you know you’re three quarters of the way there. (Interviewee 10)

4.4.4 Effect of Litigation on Future Solution
Many interviewees also speculated about the effect of the litigation on the point beyond
the basin study and HCP: the creation of the new water management regime. Some individuals
were expressed concern that the litigation would reduce stakeholders’, chiefly irrigation
districts’, commitment to the future water management regime. Despite these concerns, many of
these and other individuals professed a belief that the solution would still be achieved and that
the litigation actually sped up progress towards achieving this solution.
Concerns about the effect of the litigation on the future solution were often brought up
when discussing the ability of the basin study to achieve its goals; some interviewees would
comment that the basin study would still be able to achieve its goals in light of the litigation, but
that was the easy part because it is only a study and not a commitment to change or a final
agreement about the specific ways change will occur in the future water management regime
(Interviewees: 1, 7, 9, 16, 17, 18, 19):
The BSWG [basin study] it’s going to finish. There’s no question about it. That’s not the
issue. The question that we should be asking is the BSWG is a study. We can go out and
study ‘til we are blue in the face. The question is can we go from that study to
implementation to a process that will put into place the things that the study says we
should do. That’s the question. (Interviewee 17)
The very specific goal of the basin study as it has generally been accepted is to generate
ideas and consider scenarios, but not actually make a recommendation, not actually say
these thirty some odd signatories agree that this is the thing to do, [and] without doing
that the goals are pretty modest. It’s still a cool study. Lots of good information, but there
will still be a huge piece of undone work of like “Alright which are we actually going to
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do, which are we actually going to agree on? Will the people who are frustrated by this
process sign on to it or not and then are we going to move forward?” So to me that’s one
of the risks of the basin study is that if it doesn’t get far enough along that spectrum then
it has the potential to realize people’s worst fears of it just being a study. And so there’s a
lot of talk about that and a lot of people want to make sure it doesn’t sort of just die as a
study. (Interviewee 19)
“It’s all fun and games while the studies are being done, but when you start designing
scenarios it’s going to get a lot tougher.” (Interviewee 5)
Indeed, some individuals were concerned that the litigation may reduce individuals’,
particularly the irrigation districts’, willingness to commit to the future water management
regime, slow progress towards this outcome, or mandate a flow regime that may render most or
all of the components of the collaborative processes unnecessary (Interviewees: 1, 9, 10, 16, 17,
18):
The question is can we go from that study to implementation to a process that will put
into place the things that the study says we should do. That’s the question. And it’s
strained it. It’s definitely strained it. I’ve been out of it for the last six months to the point
where I don’t know where the stress levels are now. I hope [the solution can be
achieved]. I wouldn’t swear to it. It’s a huge strain. (Interviewee 17)
There is a scenario where like the litigation demands something that’s so onerous that it
like let’s say, this is an extreme, but it puts North Unit out of business or creates a lot of
risk in the ag community that they’re willingness to do anything else…will be greatly
diminished. (Interviewee 1)
However, many of the individuals who expressed concerns, as well as others, ultimately
believed that the solution is still possible and that the litigation actually sped up progress towards
this outcome (Interviewees: 1, 8, 9, 10, 13, 16, 19, 20).
I think it’s [the litigation] given it [the basin study] a little bit of a boost in terms of
people saying “Alright let’s get this thing moving and let’s make sure it actually results in
something [the future solution] and isn’t just a big binder full of paper.” So that’s that.
(Interviewee 19)
I think generally it [the litigation] will—hopefully it will—put the districts in a position
where they know they need to restore flows and so they look the basin study as a great
place to find the best solutions. So there’s potentially a huge synergy there and instead of
sort of ignoring great solutions, which they’ve quite honestly done in the Upper
Deschutes for the last ten years…that’s no longer a scenario and that’s largely due to the
litigation so that’s good. (Interviewee 1)
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So that’s a long way of saying I think you know there’s there are some good intentions by
the parties at the table to do a study and do some interesting work afterwards.
(Interviewee 16)

4.5 Summary of Results and Analysis
Thus, the results of this research reveal that prior to the litigation there was a power
imbalance between the irrigation districts and environmental interests, distrust between these two
parties, and a lack of commitment to change from the status quo by the irrigation districts in the
basin study and HCP processes. The litigation did produce negative effects such as reduced
communication and trust that some collaborative governance theorists predict. However, the
litigation was not a form of venue shopping that destroyed the collaborative processes as some
scholars predict. Instead, these results support the argument of other theorists that collaboration
can occur in the absence of trust, such as when there are power asymmetries in collaboratives,
and that under these conditions litigation, as a regulatory enforcement mechanism, can serve to
facilitate collaboration by increasing incentives for the powerful to commit to making change
within the collaboratives and creating an assurance mechanism for the weak that their interests
will be met. These results also support the idea that ultimately collaboration is the best method
for resolving wicked problems such as water management and implementation of the ESA.

4.6 Limitations of the Study
One tradeoff of the case study method is the gain in specificity and in-depth information
at the cost of statistical generalizability (Robson, 2011; Yin, 2014). While the case study method
does not purport that a case, or several cases, are representative of a larger population, it is still
important to examine conditions that may render a case a particularly unusual example of a
phenomenon or in other words, an extreme case (Robson, 2014). In the case of the Upper
Deschutes River Basin, there are a couple of factors that may make this basin a particularly
unique place to study water management. One of these is the long history of collaboration around
water management in the basin. Collaborative efforts have been on-going in the basin for the last
twenty years. Thus, there may be a foundation of social capital in the form of established
relationships and trust between key players in water management, including between the
irrigation districts themselves, as well as belief in the value of collaboration in the basin that is
not present in other basins or would require much more time to build elsewhere (Interviewees:
14, 16, 17, 19). This long history of discussing changes to water management may have also
increased the level of knowledge regarding the realities of water management in the Upper
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Deschutes River Basin and thus, belief that change is possible, as well as openness to this
prospect.
A second factor is the porous, volcanic soils in much of the Upper Deschutes River Basin
that create significant water loss during transmission in irrigation canals, as great as 50% in some
canals, across much of the basin (Deschutes River Conservancy, 2012; O’Connor, Grant, &
Haluska, 2003; Interviewee 10). While that water loss is currently a challenge for water
management, it is also a critical reason there is potentially a viable solution to meet all water
needs in the basin: there is essentially a massive water bank that can be accessed if infrastructure
improvements are made.
So what we have is a situation where if our ground had clay in it a hundred years ago
there’d be a lot more farms, the water would have all been allocated, but there’d be no
water we could get to now without drying up farms [but] because we have the fractured
basalts, and the sand, and the water goes right through it, we’ve essentially banked water
for about 80 years [“laughter”] and now everybody wants to put it instream and we have
a source of this water. So we have the water available. It’s there, we just have to get to it
and it’s expensive to get to. (Interviewee 10)
While there is the potential for infrastructure improvements to increase water availability in other
basins through reducing seepage and evaporative loss, the magnitude of loss and thus potential
available water in much of the Upper Deschutes River Basin is remarkable, and thus may make
conversations around meeting all needs in the basin more realistic and palatable for the water
rights’ holders in this basin (Farmers Conservation Alliance, 2013; Basin Study Work Group
Meeting, Aug. 2016).
Another limitation of this research is that the litigation was not complete during the time
of this study. While the stakeholders I spoke with had strong beliefs and conclusions about the
effect of the litigation, no one, not even those involved in the litigation, were sure of the ultimate
impact it would have at the time of my research. While I believe that much of the effect of the
litigation was known at the time of my research, indeed the litigants were undergoing settlement
talks while I was in the basin and the litigation was settled three months after my research was
complete, if this research had been conducted after the litigation was finished there may have
been increased validity regarding the ultimate effect of the litigation. Additionally, the
completion of the litigation may have led stakeholders to provide different information regarding
its effects; for instance, the effectiveness of the litigation as an assurance mechanism may have
been spoken to more directly.
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Chapter 5. Conclusions, Recommendations, and Opportunities
5.1 Conclusions
The Upper Deschutes River Basin is a prime example of a community attempting to
address the changing context of water management in the American West. Stakeholders in the
basin are striving to continue to meet historical water needs, predominantly agriculture, while
addressing new pressures from growing and changing populations, unaddressed species and
ecosystem needs, and climate change. Stakeholders, representing the diverse water interests in
the basin, began two collaborative processes, the basin study and HCP, to develop solution
scenarios and implement water management changes with the hope that together these processes
will lay the foundation for a new water management regime that meets the needs of new and
historical water interests in the basin. Addressing the significantly altered flow regime in the
Upper Deschutes River, with the aim of restoring a more natural regime, is central to both
processes. However, a participant in these processes, WaterWatch of Oregon, was concerned that
they were not progressing and filed a lawsuit under the citizen suit provision of the Endangered
Species Act seeking to mandate immediate flow changes in the Upper Deschutes River to protect
the federally threated Oregon spotted frog.
Many scholars within the field of collaborative governance believe that collaborative
processes may lead to more innovative and adaptable solutions than traditional regulatory
approaches, making collaborative processes better suited to resolving the wicked environmental
problems, such as water management, that we face today (Baines & O’Brien, 2012; Brunner et
al., 2008; Horowitz, 1977; Kenney, 2000; Nie, 2008; Schuckman, 2001; Weber, 1998).
However, there is a debate in this field regarding the interaction of collaboration and regulatory
enforcement in the form of litigation (Kenney, 2000). Some scholars believe litigation erodes the
trust needed for successful collaboration whereas other scholars argue that cooperation can
proceed in the absence of trust and litigation can serve as a mechanism to facilitate collaboration
particularly under conditions of distrust arising from power asymmetries, a common condition in
environmental collaboratives (Ansell & Gash, 2007; Brunner et al., 2008; Coglianese, 1996;
Cook, Hardin, & Levi, 2005; Kenney, 2000; Nie, 2008; Putnam, 1995; Raymond, 2006;
Schuckman, 2001; Weber, 1998; Van de Wetering & Adler, 2000). Thus, this research explored
the question: does litigation reduce trust and therefore effective collaborative processes or does
litigation serve as a mechanism to facilitate the collaborative processes? I answered this question
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using a qualitative case study method and data collected from 21 semi-structured interviews and
observation and document analysis techniques.
The results of this research demonstrate that prior to the litigation there was a power
imbalance between the irrigation districts and environmental interests, distrust between these two
parties, and that the irrigation districts did not demonstrate a commitment to change from the
status quo in the basin study and HCP processes. This research also found support for the
argument of some collaborative governance theorists that litigation produces negative effects
such as reduced communication and trust (Ansell & Gash, 2007; Schuckman, 2001; Weber,
1998). However, in this case study, the data did not support the argument of these scholars that
litigation serves as form of venue shopping that destroys collaborative processes (Ansell & Gash,
2007; Putnam, 1995; Weber, 1998). Instead, these results support the arguments of other
theorists that collaboration can occur in the absence of trust, such as when there are power
asymmetries in collaboratives, and that under these conditions litigation, as a form of regulatory
enforcement, can serve as a mechanism to facilitate collaboration by increasing incentives for the
powerful to commit to making change within the collaboratives and creating an assurance
mechanism for the weak that their interests will be met (Brunner et al., 2008; Coglianese, 1996;
Cook, Hardin, & Levi, 2005; Nie, 2008; Raymond, 2006; Van de Wetering & Adler, 2000).
While the litigation was seen to help facilitate the collaborative processes, this research reveals
that collaboration is perceived as the best method for ultimately resolving the wicked problem of
adapting water management, a viewpoint widely supported in the field of collaborative
governance (Baines & O’Brien, 2012; Brunner et al., 2008; Horowitz, 1977; Nie, 2008;
Schuckman, 2001; Weber, 1998; Weber, Lovrich, & Gaffney, 2005; Nie, 2008; Van de Wetering
& Adler, 2000). The results of this research contribute to the ongoing conversation about
adapting water management structures in the American West and the intersection of regulation
and collaboration in collaborative governance theory and thus offer both practical and theoretical
implications.

5.2 Recommendations for Policymakers and Scholars
The conclusion of this research leads to a few recommendations for policymakers and
scholars. As noted previously, Raymond (2006), based on his research on cooperation in the
absence of trust, concludes that policymakers may want to turn their attention from attempting to
build trust to creating incentives and institutional mechanisms to increase cooperation. My
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research similarly points to the practical value of this pursuit: my results support the arguments
of some scholars that litigation remains a critical tool for change and can serve as a “legitimate
institutional process for carrying on business as usual” that can facilitate collaborative processes,
perceived to be the key to resolving wicked environmental problems (Coglianese, 1996, p. 763;
Nie, 2008; Van de Wetering & Adler, 2000). Thus, in this context, policymakers interested in
making gains in adapting water management and other wicked environmental problems should
heed the warnings of Nie (2008) about weakening environmental regulations when these
regulations allow for regulatory enforcement in the form of litigation that can serve as a
mechanism to facilitate collaboration:
The most important lesson is that conservation tools are interconnected in significant
ways, and when regulatory enforcement is weakened, so too are a host of less adversarial
approaches to environmental protection. Any political juxtaposition of regulatory and
“non-regulatory” policy approaches should be viewed most skeptically. (p. 140)
Policymakers who support collaborative governance may also want to consider other areas of
environmental management that may benefit from the provision of a citizen suit mechanism and
other types of regulatory enforcement to help rebalance power and facilitate collaborative
methods.
My research also leads to a couple of recommendations for other scholars in the field of
collaborative governance. My research supports the argument of Coglianese (1996) that past
research has taken a homogenized view of relationships between parties and litigation with the
assumption that litigation is a form of social defection incompatible with ongoing relationships;
Coglianese (1996) states that future research must take into account both the nature of the
relationships of the involved parties and the litigation in order to understand litigation’s impact.
Likewise, my recommendation for other scholars seeking to discuss the impact of litigation on
collaboration is to avoid making a general assertion that litigation will erode the conditions
required for successful collaboration; instead, specific instances of litigation and collaboration
should be examined to determine the nature of the interaction between the two.
Lastly, a comparison of findings from my interview and document analysis data reveals
the importance of examining public versus private rhetoric for future scholars seeking to
determine the effect of litigation on collaboration. While on the whole the document and
interview findings painted a similar picture, there was an interesting discrepancy between the
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two: in interviews all stakeholder groups identified and acknowledged benefits from the
litigation serving as a mechanism for the collaborative processes, but in documents only
environmental stakeholders spoke to the benefits of the litigation, and some even spoke out
against it, whereas the irrigation districts critiqued the litigation as a method for making change
and advocated for collaboration (Deschutes Basin Board of Control, 2016a; Deschutes Basin
Board of Control, 2016b; Deschutes River Conservancy, 2016). Thus, the documents and
interviews highlight that the rhetoric about the litigation in public and private may be quite
different. Indeed, a couple of interviewees alluded to the difference in rhetoric for irrigation
districts with comments about the benefits of the litigation that began with phrases such as
“What I hear in private [from irrigation districts]” or “[irrigation districts] who would never say
this in public” (Interviewees 13, 16). This difference seems to indicate the importance of
confidentiality and private discussions when trying to understand the intersection of litigation
and collaboration.

5.3 Opportunities for Future Research
Additionally, the completion of this case study highlights a couple of avenues for future
research. As stated previously the Upper Deschutes River Basin has over a 20-year history of
collaborating on water management issues, a history that has made the basin noteworthy in the
field of river restoration, and an accomplishment that may make it a unique place to study
collaboration (Deschutes River Conservancy, n.d.a). While this history may make this river basin
an extreme case (as noted in section 4.6), it also raises an important question for future
researchers: does a history of collaboration create conditions that may increase resiliency and
allow litigation to serve as a mechanism to facilitate collaboration rather than destroy it? In other
words, would litigation serve to facilitate collaborative processes in river basins without such a
long-standing history of collaboration? This is a question I found myself asking repeatedly
during my time in the Upper Deschutes River Basin and one that seems ripe for other researchers
to explore via a comparative case study.
Another important line of inquiry that builds off this research and could be followed by
future scholars is to study the effect of the litigation on the collaborative processes after the basin
study and HCP are complete. Several of the scholars who argue that litigation may serve to erode
the trust needed for successful collaboration note that litigation will likely have long-term
negative impacts on collaboration (Ansell & Gash, 2007; Weber, 1998). Weber (1998) states
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decisions made via collaborative consensus are more likely to find long-term success by
reducing resistance and increasing cooperation during implementation of the decisions. As
stated, in this research there were different viewpoints offered on the impact of the litigation on
the ability to implement a new water management regime after the basin study and HCP are
complete. While ultimately more interviewees believed achieving the solution is still possible
and that the litigation helped speed up progress towards achieving this solution, perhaps the fears
of others that the litigation would reduce the ability to do so may come true. Thus, it seems a
worthwhile pursuit to assess the long-term role of the litigation as a mechanism for collaboration
after the collaborative processes are complete, and see if the litigation facilitated or hindered the
ultimate goal, and point beyond these processes, to implement a new water management regime.
This longer-term vantage point may lead to a more robust conclusion regarding the role of
litigation as a mechanism for collaboration.
Lastly, this research highlights a need to further examine the concept of trust in
collaborative processes. Cook, Hardin, and Levi (2005) argue that the concept of trust used in
social science literature is vague. The findings in this case study support this argument and the
need for further exploration of the trust that is discussed by both scholars studying and
stakeholders involved in collaborative processes. Stakeholders involved in the basin study and
HCP identified that there was mistrust in the processes prior to the litigation, as well as a
reduction in trust following the litigation. However, as noted, in this case study all stakeholders
believed both the basin study and HCP would still be able to achieve their goals. One potential
explanation for this outcome, and one that seems to warrant further study, is that the type of trust
stakeholders referred to and some scholars argue is so critical for successful collaboration and
likely to be destroyed by litigation is interpersonal trust, but that there is another type of trust at
work in collaboratives: trust in process, not people. It may be that the sharing of information in a
collaborative process, facilitated by a perceived neutral party, allows stakeholders to trust that
there are not significant information asymmetries that will lead to a suboptimal outcome for
them, as well as provide knowledge that lets them trust that other parties, whom they personally
mistrust, have self-interested reasons to commit to a collaborative solution that also benefits the
other stakeholders in the collaborative. Additionally, litigation may not violate this type of trust,
trust in process, but rather be an expected outcome, as several interviewees noted in this case
study, or a tool for “business as usual” because stakeholders expect others to pursue their self-
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interested motivations when bargaining for a collaborative solution (Coglianese, 1996, p. 763;
Interviewees: 1, 13, 14, 16); in this way, the use of litigation may be more transparent and seen
as less of a violation than litigation used between individuals involved in a personal relationship
with interpersonal trust. In sum, a further examination of the concept of trust in collaborative
processes seems critical to further understand how these processes function.
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Appendix A. Recruitment Letter
(administered via email or phone)
Subject: Inquiry about an interview
Dear [respondent title/name]:
I am a graduate student in the Water Resources Graduate Program at Oregon State University,
where I am examining the collaborative governance of water resources. You have been
identified as a participant in either one or both of the following collaborative processes in the
Deschutes River Basin: the Upper Deschutes River Basin Study and the Habitat Conservation
Plan. This letter requests your participation in a research study designed to identify and
understand the impact of the litigation regarding the Oregon spotted frog on these collaborative
processes and future water management in the basin. Specifically, I am requesting an interview
that will take approximately 40 - 60 minutes of your time.
I will be in the area between July 18th and August 26th and would be most grateful if you could
find time in your schedule to accommodate my request. Dates and times of the meeting can be
worked out individually to fit your needs. If we cannot arrange an in-person interview time, I
will be glad to do the interview over the phone.
If you have any questions about this research, please contact Hannah Satein at (541) 521-3352 or
by email at hsatein@gmail.com. You can also contact Edward Weber at (541) 737-2811 or by
email at edward.weber@oregonstate.edu. If you have questions about your rights as a participant
in this research project, please contact the Oregon State University Institutional Review Board
(IRB) at (541) 737-8008 or by email at IRB@oregonstate.edu.

Sincerely,
[Name and Contact information of interviewer]

Study Title: The Impact of Litigation on Collaborative Processes for a New Water Management
Regime in the Deschutes River Basin, Oregon
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Appendix B. Interview Guide
The Impact of Litigation on Collaborative Processes for a New Water Management Regime in
the Deschutes River Basin, Oregon
Date:
Time:
Location:
Interviewee Code #:
Participant in:
Obtained verbal consent:
Contextualizing Field Notes:
Reflexive Field Notes:
Analytical Field Notes:
1. Who would you say are the main water users and what are the main water needs in the
upper Deschutes River Basin?
2. Can you describe your involvement with the collaborative [Upper Deschutes Basin Study
and/or Habitat Conservation Planning Process] i.e. how you first got involved, for how
long, and what activities you participate in as part of this?
3. In your opinion, what are the goals of the collaborative process(es) [Upper Deschutes
Basin Study and/or Habitat Conservation Plan]?
4. From your perspective, prior to the Oregon spotted frog litigation, how [was/were] the
collaborative process(es) [Upper Deschutes Basin Study and/or Habitat Conservation
Plan] going in terms of reaching [its/their] key goals?
a. What were strengths or accomplishments?
b. What were issues or struggles?
5. What do you think has been the effect of the Oregon spotted frog litigation on the [Upper
Deschutes Basin Study and/or Habitat Conservation Plan process/processes]?
a. Has it strengthened or weakened the process(es)?
b. Probe: ask for specific examples if not given
i. Participation and/or level of commitment to the collaborative processes
(i.e. individuals choosing to stop or continuing participating)
ii. Impacts on relationships between [members of the Upper Deschutes
Basin Study or HCP stakeholders]
iii. Trust between participants in these processes
iv. Interactions at meetings
6. What do you think is the goal or goals of the Oregon spotted frog litigation?
7. How does the goal or goals of the Oregon spotted frog litigation relate to the overall goals
of the collaborative process(es) the [Upper Deschutes Basin Study and/or Habitat
Conservation Plan]?
8. From your perspective, [is/are] the [Upper Deschutes Basin Study and/or Habitat
Conservation Plan] process(es) still capable of reaching [its/their] primary goals in light
of the Oregon spotted frog litigation? Why or why not?
a. Has the litigation created any opportunities or barriers to achieving these goals?
b. Probe: ask for specific examples if not given
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9. Do you believe implementing a more natural flow pattern in the Upper Deschutes River
could be incorporated into a water management plan to meet the diverse water needs in
the Deschutes River Basin? Why or why not?
10. When you think about the collaborative [Upper Deschutes Basin Study and/or Habitat
Conservation Plan] process(es) to manage water in the Deschutes River Basin moving
forward what do you see as the next steps?
a. What will help achieve these next steps?
b. What will serve as barriers to achieving these next steps?
11. Is there anything else you would like to tell me and/or think I should know about the
collaborative process(es) [Upper Deschutes Basin Study and/or Habitat Conservation
Plan] in the Deschutes Basin?
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Appendix C. Codebook
1. Great quote!
2. Private: information shared with interviewee in private/confidence
3. Background: general context or background that helps explain the processes
• On the HCP
• On the basin study
• On the litigation
4. Main water users and needs in basin
• Environment
o Recreation/human: talking about instream flows but for humans’ benefit
o Species/ecosystem: talking about instream flows for non-human benefit
• Agriculture
• Municipalities
• Other
5. Goals and scope of basin study
• Geographic Scope:
o Broad: statement “broad geographic scope” or description of the entire Upper
Deschutes River Basin
o Moderate: statement “moderate geographic scope” or description of more than
one segment of the Deschutes River; or includes part of Deschutes River and
at least one other tributary
o Narrow: statement “narrow geographic scope” or description of one part of
Deschutes River
• Scope of goals:
o Broad: statement that the goals are broad w/out further specifying such as to
species or geography or interests
o Narrow: statement goals are narrow
• Interest goals:
o Balance three core interests
o Focused on one interest over the others
o Focused on two interests over the other one
• Species focus:
o Many species: focus on the entire ecosystem function of the Upper Deschutes
River Basin
o A few species: focus on one to several clearly delineated species
• Regulatory driven (also gets coded in type of collaboration):
o Meet regulations
o Avoid regulatory enforcement/hammer
• Science base:
o Unscientific
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•
•
•
•
•

•
•

o Based on science
Change flow regime
Defined broadly, undefined/agreed upon in specifics
Evaluate supply and demand: i.e. understand/provide info on reality of water use and
needs in basin
Stated and unstated goals:
o Goals on paper or stated goals
o True hidden or unstated goals
Type of collaboration:
o Voluntary: no regulation is motivating collaboration; statement that the
process is voluntary
o Regulatory-driven: meeting regulations is motivating collaboration
o Genuine collaboration: all stakeholders’ input is taken into consideration; all
stakeholders have equal weight in decision-making
o Consultation not collaboration: stakeholders are not included in decisionmaking, being notified and informed, but input not being utilized
Stakeholders: refers to number of stakeholders
o Many: comment that many stakeholders are involved
o Few: comment that few stakeholders involved
Other

6. Goals and scope of HCP
• Geographic Scope:
o Broad: statement “broad geographic scope” or description of the entire Upper
Deschutes River Basin
o Moderate: statement “moderate geographic scope” or description of more than
one segment of the Deschutes River; or includes part of Deschutes River and
at least one other tributary
o Narrow: statement “narrow geographic scope” or description of one part of
Deschutes River
• Scope of goals:
o Broad: statement that the goals are broad w/out further specifying such as to
species or geography or interests
o Narrow: statement goals are narrow w/out further specifying such as to
species or geography or interests
• Interest goals:
o Balance three core interests
o Focused on one interest over the others
o Focused on two interests over the other one
• Species focus:
o Many species: focus on the entire ecosystem function of the Upper Deschutes
River Basin
o A few species: focus on one to several clearly delineated species
• Science base:
o Unscientific
o Based on science
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•
•
•

•
•

Change flow regime
Stated and unstated goals:
o Goals on paper or stated goals
o True hidden or unstated goals
Type of collaboration:
o Voluntary: no regulation is motivating collaboration; statement that the
process is voluntary
o Regulatory-driven: meeting regulations is motivating collaboration: i.e. ESA
providing motivation for collaborative HCP (in literature)
▪ Meet regulations
▪ Avoid regulatory enforcement/hammer
▪ Get a permit to avoid take liability
o Genuine collaboration: all stakeholders’ input is taken into consideration; all
stakeholders have equal weight in decision-making
o Consultation not collaboration: stakeholders are not included in decisionmaking, being notified and informed, but input not being utilized;
stakeholders' input not taken into account equally
Stakeholders: refers to number of stakeholders
o Many: comment that many stakeholders are involved
o Few: comment that few stakeholders involved
Other

*if interviewees don’t distinguish between basin study and HCP’s goals code statements with
each individual code
7. Goals and scope of litigation
• Scope of goals:
o Broad: statement that the goals are broad w/out further specifying such as to
species or geography or interests
o Narrow: statement goals are narrow
• Geographic Scope:
o Broad: statement “broad geographic scope” or description of the entire Upper
Deschutes River Basin
o Moderate: statement “moderate geographic scope” or description of more than
one segment of the Deschutes River; or includes part of Deschutes River and
at least one other tributary
o Narrow: statement “narrow geographic scope” or description of one part of
Deschutes River
• Interest goals:
o Balance three core interests
o Focused on one interest over the others
o Focused on two interests over the other one
• Species focus:
o Many species: focus on the entire ecosystem function of the Upper Deschutes
River Basin
o A few species: focus on one to several clearly defined and delineated species
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•
•
•
•
•
•
•
•
•
•
•

o One species
Stakeholders: refers to number of stakeholders
o Many: comment that many stakeholders are involved
o Few: comment that few stakeholders involved
Business model-make money
Take all the water
Put the irrigation districts out of business
Change flow regime
Protect frog
Shift power balance: more to environmental voice
Science-base:
o Unscientific
o Based on science
Stated and unstated goals:
o Goals on paper or stated goals
o True hidden or unstated goals
Speed up progress towards new water management regime in basin
Other

8. Comparing the Processes’ Goals:
• Goals of litigation and HCP similar
• But:
o Pace of change different
▪ HCP slow
▪ Litigation fast
o Method to achieve goal different
• Goals of litigation and HCP dissimilar
• Goals of litigation and basin study similar
• But:
o Pace of change different
▪ Basin study slow
▪ Litigation fast
o Method to achieve goal different
o Other
• Goals of litigation and basin study dissimilar
• Goals of HCP and basin study dissimilar
• Goals of HCP and basin study similar
• Goals of all three processes similar: a statement that all three processes are working
towards same goal
• But:
o Pace of change different
o Method to achieve goal different
o Other
• Goals of all three processes dissimilar
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9. Progress of basin study pre-litigation
• Scope: (this needs to be a statement about what was occurring before the litigation,
not just a general statement this is what the process is (that goes in goals) i.e. there
needs to be a time period associated with it rather than just a statement “this is what
is”)
• Moving towards balancing three core interests
• Focused on one interest over the others
• Focused on two interests over the other one
• Shift in focus post frog listing: Either shift in interest focus (more to environment and
not ag or muni), shift in species focus to frog, or shift in geographic focus (e.g. to
Upper Deschutes)
• Timing/pace
• Fast
• Slow
• Moderate: making steady progress
• Increase in pace post frog listing
• Commitment:
• Stakeholders stated commitment
• Stakeholders demonstrated commitment
• Stakeholders did not demonstrate commitment
• Stakeholders did not state they were committed
• Uncertain if irrigation districts are committed to process and/or change
• Irrigation districts did not demonstrate commitment to change from the status
quo
• Participation
• Many: comment that many stakeholders are involved
• Few: comment that few stakeholders involved
• Greater than after litigation
• Same as during litigation
• Less than litigation
• Marginalization of environmental voice
• Relationships:
• Trust
o Was trust
o Was mistrust
• Communication:
• Wasn’t open communication
• Fear of open communication
• Was open dialogue
• Was creative brainstorming
• Wasn’t creative brainstorming
• Power:
• Environmental interests have less power
• Irrigation districts have most power
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10. Progress of HCP pre-litigation
• Scope: (this needs to be a statement about what was occurring before the litigation,
not just a general statement this is what the process is (that goes in goals) i.e. there
needs to be a time period associated with it rather than just a statement “this is what
is”)
• Moving towards balancing three core interests
• Focused on one interest over the others
• Focused on two interests over the other one
• Shift in focus post frog listing: focus on frog, changed geographic scope
• Timing/pace:
• Slow
• Fast
• Moderate: making steady progress
• Increase in pace post frog listing
• Commitment
• Stakeholders stated commitment
• Irrigation districts demonstrated commitment
• Stakeholders did not demonstrate commitment
• Stakeholders did not state they were committed
• Uncertain if irrigation districts are committed to process and/or change
• Irrigation districts did not demonstrate commitment to change from the status
quo
• Participation
• Many: comment that many stakeholders are involved
• Few: comment that few stakeholders involved
• Greater than after litigation
• Same as during litigation
• Less than litigation
• Marginalization of environmental voice
• Marginalization/lack of incorporation of non-applicant stakeholders’ voices
• Relationships:
• Trust
o Was trust
o Was mistrust
• Communication:
• Wasn’t open communication
• Fear of open communication
• Was open dialogue
• Was creative brainstorming
• Power:
• Environmental interests have less power
• Irrigation districts have most power
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11. Effect of litigation on basin study
• Focused attention/increased awareness: i.e. shifted attention to water management
problems and need to deal with them
• Scope (interest, species, and geography):
• Broadened focus of process
o More focus on three core interests
o Focus on a greater number of species
o broadened geographic scope
• Narrowed focus of process
o Shifted ecological focus onto less species
o More focused on one interest over the others
o Narrowed geographic scope
• Scope stayed the same
• Overall geographic scope stayed same, but changed geographic area receiving
most focus
• Ecological Impact:
• Will produce an ecological benefit
• Benefit for some species and not others
• May negatively impact some species
• Changed communication:
• Reduced communication
o Degree:
▪ Significant impact: “totally shut down communication”
▪ Moderate: “dampened communication”
o Less open dialogue: people unwilling or less willing to reveal all of
their information
o Less creative discussion: people unwilling or less willing to bounce
ideas and throw ideas out
o Reduced communication with broader group: e.g. irrigation districts
shut down or reduced communication with the broader stakeholder
group in the basin study
o Impact of reduced communication:
▪ Rumors created in communication void: can be in greater
community, in basin study, or in HCP
▪ Lack of communication creates opposition i.e. frog v. farmer
▪ Strained relationships
o Reason for reduced communication:
▪ Fear communication will be used in litigation (code here if
discussing reason for reduced communication is fear of use in
litigation; if discussing loss of trust, code in trust too)
o In present litigation
o In future litigation (i.e. potentially lasting effects on
communication)
▪ Litigants not allowed to talk to others
• Started new conversations, topics, subjects
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•

•

•

•

Increased communication: more communication within process than before
litigation, but not new conversations per say...code that in new convo code
• No effect on communication
Participation:
• Reduced participation: not just reduced communication, but actually
individuals no longer invited to participate or choose not to participate
• Less frequent participation: individuals/entities still participating but less; e.g.,
Irrigation districts busy with litigation, distracted, participating less;
WaterWatch participating less
• Participation not changed
• Greater participation: more stakeholders or involved stakeholders
participating more in the process
• Marginalization of environmental voice: e.g. WaterWatch not listened to in
group or environmental voice is now weaker in the group/faces more
opposition
• Increased uncertainty about stakeholders’ future participation in the basin
study i.e. litigation may lead to less participation in future (but must be in the
process not in the future solution beyond the HCP or basin study)
Relationships and Feelings:
• Negative feelings:
o hurt feelings: offended, sad
o resentment/anger: resent plaintiffs, angry
o negatively affected the spirit of collaboration
• Trust
o Totally eliminated trust
o Reduced trust (more moderate statement)
o No impact on trust: i.e. never was trust anyway or no impact on trust
o Increased trust
o Importance of trust: statement about the importance or role of trust in
facilitating collaborative process
o Reasons for reduced trust:
▪ Litigation revealed people weren’t at table in good faith
▪ Open communication and information sharing was used for
individual motives not collaboration-reduced trust to share
again (code here if discussing trust; if just discussing fear of
communicating b/c use in litigation code in reduced
communication reason; if both, code in both)
• Relationships between participants ended
• Relationships between participants stayed the same
• Relationships between participants continued, but were changed
o Siloing between participant groups: it became frog vs. farmer
o Going into opposition camps
Commitment: (literature-incentives)
• Reinforced value of process for irrigation districts
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•

•

•

•

•

Increased irrigation districts’ commitment to process i.e. change from status
quo
o Provided more specifics for plan of action
o Increased public demonstrations of commitments to collaborative
goals: i.e. flow changes in spring; 100 cfs in winter
o Because of risk to junior users (from literature)
• Increased other stakeholders’ commitment to process
• Reinforced value of process for other stakeholders
• May have or did reduce irrigation districts’ commitment to process
Timing:
• Created a sense of urgency
• Sped up process
• Neutral impact: e.g. basin study already had timeline and progress underway
so neutral effect
• Slowed down process
Risk and Consequences: (literature-incentives)
• Increased consequences of inaction for irrigation districts i.e. made
consequences of inaction real
• Increased risk of economic impacts to agriculture
• Increased risk for junior water users in particular (this might come up most in
document analysis)
o Junior users’ risk motivates collective action: risk to junior users
makes other districts or other stakeholders motivated to participate
more/commit to collaborative to solve water management issues and
get rid of risk to junior user from litigation (can code here and under
participation and/or commitment)
• Made threat of future litigation more real
Increased uncertainty:
• Less control in stakeholders’ hands: so more uncertainty, more control with
judge
o Makes collaboration more appealing (in literature)
• Not sure what the outcome of the litigation will be: thus uncertain its impact
on the process
o Could be helpful
o Could be negative
▪ Court system could produce a worse solution than
collaboration
▪ Could require bare bones change: and reduce incentives to
move beyond that requirement
o Could be neutral
Power:
• Increased power of environmental interests in the process
• Created a better balance of power: between agriculture and other interests in
the process
• Power balance stayed the same:
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•

•

•
•

o Process still dominated by out of stream interests
Assurance and certainty: (from literature)
• Increased assurance and certainty for environmental groups: that their
interests would be addressed
o Increased their commitment and belief in the process b/c of this (from
literature) (can code here and under commitment)
Resources:
• Took away resources from process:
o Time
o Money
Paradoxical impact: statement that litigation had both benefits and drawbacks (so not
a specific good impact and bad impact just a statement that both occurred)
Effect on goals:
• Moved process closer to its goals
• Moved process further from its goals
• Positive and negative impact on goals at same time
• No impact or change to processes’ goals
o Example: Litigation will only produce interim measures-processes still
needed
• Basin study still capable of reaching its goals with litigation
o It has to b/c of dire situation
o Processes underway: didn’t affect that b/c past point where progress
could stall
o Hard part and difficult part is not study: hard and difficult part is future
solution so basin study still capable b/c it’s an easier step
o Other
• Basin study not capable of reaching its goals with litigation
o May not be able to depending on what outcome of litigation is:
litigation may remove need to collaborate (ok to code this here and in
uncertainty-uncertainty code is to capture impact of uncertainty on
processes and this one is to capture impact on goals)
• Unsure of effect on goals

12. Effect of litigation on HCP
• Focused attention/increased awareness: i.e. shifted attention to water management
problems and need to deal with them
• Scope (interest, species, and geography):
• Broadened focus of process
o More focus on three core interests
o Focus on a greater number of species
o broadened geographic scope
• Narrowed focus of process
o Shifted ecological focus onto less species
o More focused on one interest over the others
o Narrowed geographic scope
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•
•

•

•

•

Scope stayed the same
Overall geographic scope stayed same, but changed geographic area receiving
most focus
Ecological
• Ecological benefit
• Benefit for some species and not others
• May negatively impact some species
Changed communication:
• Reduced communication
o Degree:
▪ Significant impact: “totally shut down communication”
▪ Moderate: “dampened communication”
o Less open dialogue: people unwilling or less willing to reveal all of
their information
o Less creative discussion: people unwilling or less willing to bounce
ideas and throw ideas out
o Reduced communication with broader group: e.g. irrigation districts
shut down or reduced communication with the broader stakeholder
group in the basin study
o Impact of reduced communication:
▪ Rumors created in communication void: can be in greater
community, in basin study, or in HCP
▪ Lack of communication creates opposition i.e. frog v. farmer
▪ Strained relationships
o Reason for reduced communication:
▪ Fear communication will be used in litigation (code here if
discussing reason for reduced communication is fear of use in
litigation; if discussing loss of trust, code in trust too)
o In present litigation
o In future litigation (i.e. potentially lasting effects on
communication)
▪ Litigants not allowed to talk to others
• Started new conversations, topics, subjects
• Increased communication: more communication within process than before
litigation, but not new conversations per say...code that in new convo code
Participation:
• Reduced participation: not just reduced communication, but actually
individuals no longer invited to participate or choose not to participate
• Less frequent participation: individuals/entities still participating but less; e.g.,
Irrigation districts busy with litigation, distracted, participating less;
WaterWatch participating less
• Participation not changed
• Greater participation: more stakeholders or involved stakeholders
participating more in the process
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Marginalization of environmental voice: e.g. WaterWatch not listened to in
group or environmental voice is now weaker in the group/faces more
opposition
• Increased uncertainty about stakeholders’ future participation in the HCP i.e.
litigation may lead to less participation in future (but must be in the process
not in the future solution beyond the HCP or basin study)
Relationships and Feelings:
• Negative feelings:
o hurt feelings: offended, sad
o resentment/anger: resent plaintiffs, angry
o negatively affected the spirit of collaboration
• Trust
o Totally eliminated trust
o Reduced trust (more moderate statement implying some trust is still
there, but less)
o No impact on trust: i.e. never was trust anyway or no impact on trust
o Increased trust
o Importance of trust: statement about the importance or role of trust in
facilitating collaborative process
o Reasons for reduced trust:
▪ Litigation revealed people weren’t at table in good faith
▪ Open communication and information sharing was used for
individual motives not collaboration-reduced trust to share
again (code here if discussing trust; if just discussing fear of
communicating b/c use in litigation code in reduced
communication reason; if both, code in both)
• Relationships between participants ended
• Relationships between participants stayed the same
• Relationships between participants continued, but were changed
o Siloing between participant groups: it became frog vs. farmer
o Going into opposition camps
Commitment: (literature-incentives)
• Reinforced value of process for irrigation districts
• Increased irrigation districts’ commitment to process i.e. change from status
quo
o Provided more specifics for plan of action
o Increased public demonstrations of commitments to collaborative
goals: i.e. flow changes in spring; 100 cfs in winter
o Because of risk to junior users (from literature)
• Increased other stakeholders’ commitment to process
• Reinforced value of process for other stakeholders
• May have or did reduce irrigation districts’ commitment to the process
Timing:
• Created a sense of urgency
• Sped up process
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• Neutral impact
• Slowed down process
Risk and Consequences: (literature-incentives)
• Increased consequences of inaction for irrigation districts i.e. made
consequences of inaction real
• Increased risk of economic impacts to agriculture
• Increased risk for junior water users in particular (this might come up most in
document analysis)
o Junior users’ risk motivates collective action: risk to junior users
makes other districts or other stakeholders motivated to participate
more/commit to collaborative to solve water management issues and
get rid of risk to junior user from litigation (can code here and under
participation and/or commitment)
• Made threat of future litigation more real
Increased uncertainty:
• Less control in stakeholders’ hands: so more uncertainty, more control with
judge
o Makes collaboration more appealing (in literature)
• Not sure what the outcome of the litigation will be: thus uncertain its impact
on the process
o Could be helpful
o Could be negative
▪ Court system could produce a worse solution than
collaboration
▪ Could require bare bones change: and reduce incentives to
move beyond that requirement
o Could be neutral
Power:
• Increased power of environmental interests in the process
• Created a better balance of power: between agriculture and other interests in
the process
• Power balance stayed the same:
o Process still dominated by out of stream interests
Assurance and certainty: (from literature)
• Increased assurance and certainty for environmental groups: that their
interests would be addressed
o Increased their commitment and belief in the process b/c of this (from
literature) (can code here and under commitment)
Resources:
• Took away resources from process:
o Time
o Money
Paradoxical impact: statement that litigation had both benefits and drawbacks (so not
a specific good impact and bad impact just a statement that both occurred)
Effect on goals:
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Moved process closer to its goals
Moved process further from its goals
Positive and negative impact on goals at same time
No impact or change to processes’ goals
o Example: Litigation will only produce interim measures-processes still
needed
HCP still capable of reaching its goals with litigation
o Has to be b/c applicants need protection
HCP not capable of reaching its goals with litigation
Unsure of effect on goals

13. Threat of litigation:
• Impact of threat of spotted frog litigation before spotted frog litigation occurred:
when folks describe changes from the threat of the litigation but before it happened;
(impact on either process; code general statements about impact past litigation not
specific to either process in interactions code)
• Impact of threat of other suits in the future: like NEPA in HCP process; (impact on
either process; code general statements about impact future litigation not specific to
either process in interactions code)
• So not from current litigation but separate of it, but if comment is this
litigation made threat of future litigation seem more real then code under
effect of litigation in risk and consequences for the process it is mentioned
under
14. Next steps:
• Next steps for HCP
• Next steps for basin study
• Facilitators for next steps for HCP
• Facilitators for next steps for basin study
• Barriers to next steps for HCP
• Barriers to next steps for basin study
15. Effect of litigation on goal of new water management regime in the Deschutes (i.e.
point beyond the basin study)
• Increased uncertainty about future participation
• Increased certainty about future participation
• Increased uncertainty about participants’ commitments to a solution
• Increased certainty of commitment to future solution in the basin
• Strained or reduced commitment to future solution in the basin
• Slowed progress towards this outcome
• Sped up progress towards this outcome
• solution still possible
16. Future new water management regime:
• Basin study key to future solution
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• Funding
• Data/information/science
Natural Flows:
• Natural flow pattern can be part of solution
o Yes but with lots of work
o Yes and we have the tools to do it
o Yes the water is there
o Winter CFS range:
▪ 300
▪ 500
▪ 700
▪ Other
• Natural flow pattern cannot be part of solution i.e. not possible
• Unsure of natural flow pattern as part of solution
• Natural flow pattern is not needed
HCP key to solution
Litigation key to future solution: give teeth/enforcement/timeline
Collaboration key to achieving new solution: also statements that collaboration would
produce a better solution
• Benefits of involvement in collaborative processes:
o Information:
▪ Opportunities to change people’s minds through information:
e.g., reality of water in the basin, getting people on the same
page
▪ Giving everyone the same information
▪ Can see other stakeholders’ perspectives through sharing
information/experience
o Relationships:
▪ Opportunity to build relationships
▪ Develop caring feelings about other stakeholders even with
opposing views
▪ Build trust
o Can change people’s views of:
▪ The collaborative process
▪ The reality of water in the Deschutes
▪ The information and tools available to work with
Litigation would produce poor solution
Regulatory processes would produce poor solution: HCP and litigation
Solution is possible: the water is there
Needs for this solution:
• Money
• Time
• Information
• Agreement on specifics
• Seeing all stakeholders’ viewpoints
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Governance mechanism
Changed cultural mindset: Statement about what cultural mindset towards
environment should be
• Commitment/will
• Trust
Barriers to solution:
• Money
• Time
• Legal/policy
o Prior appropriation system
▪ Water rights
▪ Priority system
▪ Storage
o Irrigation boards and structure
• Cultural mindset (human and environmental relationship/needs)
o Statement that it shouldn’t be fish vs. farms

17. Interaction of processes: A description or statement that one of the processes is
influencing the other
• Basin study data to be used in HCP
• Outcome of basin study to be used in HCP
• HCP timeline to be used in basin study
• HCP gives teeth to future solution
• General statement that collaboration needs either a carrot or a stick to be successful
(in literature)
18. Ideas for future research:
• Why collaboration seems to be successful in Deschutes (aside from reasons specific
to the two processes)
• History of collaboration in the basin
o Established relationships, working together, trust over time
o Past collaborative processes
▪ Confederated Tribes of Warm Springs
▪ DRC
▪ DWA
▪ DWPI
o Klamath example
• Physical Characteristics
o Hydrology:
▪ Porosity leading to a lot of groundwater i.e. water bank available
▪ Groundwater/surface water interaction
▪ Stable flows
o Natural beauty
o ESA species
▪ Presence
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▪ Absence
History of collaboration in Oregon i.e. watershed councils/OWEB
People:
o Exceptional individuals
o Strong tourism and recreation in area
o Many environmentalists
Movement towards collaboration in environmental policy or policy in general

