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HOSO desireth to discourse in a proper

manner concerning Corporated Towns
and Communities, must take in a great
variety of matter, and should be allowed a
great deal of Time and Preparation. The
subject is extensive and difficult.

—Themas Madox (Firma Burgi, 1726)






Extraterritorial Powers of Municipalities
in the United States

.

1
- INTRODUCTION

Broadly conceived, a municipality in American law is a subordinate pub-
lic authority created by a superior governmental authority and vested with the
legal rights of a corporation. Cities, villages, towns, counties, and special dis-
tricts may be designated municipal corporations by law. In this study, the term
“municipality” refers only to cities, towns, and villages, unless otherwise
specified.

BOUNDARIES

Municipal corporations must have definite boundaries. A specific terri-
tory is considered to be one of the necessary attributes of a municipality. This
partially distinguishes it from private corporations.. State statutes require that
boundaries of proposed municipalities be clearly set forth in the petitions for
incorporation. Courts have held failure to do so constituted sufficient grounds
on which to declare the incorporation void.* Corollary to this concept of a
definite territory for each municipality is the idea that the powers and func-
tions of each shall be exercised only within its own boundaries.?

Reflection immediately reveals that municipalities are not self-sufficient
(Cf. Anderson, 2). They frequently need to go outside their boundaries to
obtain an adequate water supply; to locate installations or institutions of vari-
ous kinds, such as parks and sewage disposal works; their bridges and ferries
often extend into outside arcas, and nuisances near the borders need abate-
ment to protect the health, safety, and welfare of municipal residents. These
problems are especially acute in areas where “urban agglomerations” have
arisen.

MEeANING OF “PowEgr”

The term “power” when used in this study refers to two different things,
although they are not always readily scparable. First, “power” refers to that
ability or capacity for exercising control or authority over an area and persons
therein. In terms of the traditional classification of municipal powers, this

1 Furrh v. State, 6 Tex. Civ. App. 221, 24 S.W. 1126 (1894); State v. Bilbey, 60
Kan. 130, 55 Pac. 843 (1899).

2 This viewpoint has been expressed repeatedly by the courts. Cf. [¥estern New York
Water Co. v. City of Buffalo, 213 App. Div. 438, 210 N.Y.S. 611 (1923); Safe Ii7ax
Motor Coach Co. v. City of Two Rivers, 256 Wis. 35, 39 N.W. (2d) 847 (1949).

1



2 EXTRATERRITORIAL POWERS OF MUNICIPALITIES

might be termed the “governmental” power. Sccond, “power” refers to the
ability of the municipality to do business or to provide services in its capacity
as a corporation. This corporate power is exercised extraterritorially more
frequently than the governmental power. These are not always readily separa-
ble, as seen in the fact governmental power is often used to implement the
corporate. Eminent domain may be used to obtain land for a source of water
supply, for a sewage or garbage disposal plant, or to build a dam to generate
electricity for a municipal power system. Police power may be used to protect
such property. Sometimes municipalitics are faced with a serious problem in
this regard. They may possess property beyond their boundaries for a variety
of purposes to which they are not permitted to extend their police supervision,
The power to police may not accompany the power to acquire.

INHERENT RiGHT oF LocAL SELF-GOVERNMENT

The authority of municipalities to exercise extraterritorial powers raises a
fundamental question concerning the nature of local government. This ques-
tion particularly relates to the place of cities in our governmental system,
which in turn involves the question of power—both within and without cor-
porate limits. A conflict exists between the doctrine of an inherent right of
local sclf-government and the principle that cities have only the powers con-
ferred upon them by state constitutions or statutes. The conflicting views have
been stated as follows in the Harvard Law Review (21):

An accurate determination of the constitutionality of the delegation
of extraterritorial governmental powers involves a consideration of two
conflicting political conceptions—that of the municipal corporation as a
creature and organ of the state, and the never-laid ghost of the “inherent
right to local self-government.”

Although courts have generally rejected the latter idea, it has been aptly char-
acterized as a “never-laid ghost.”

The doctrine of an inherent right of local self-government was first given
judicial expression by the supreme court of Michigan in People ex rel. Le Roy
v. Hurlbut.® In this case, the power of the Michigan legislature to appoint per-
manent members of the board of public works of Detroit was questioned. The
court held that such appointments for purely municipal purposes could be
made only by municipal authority. Even though this decision was based on a
provision of the Michigan constitution, Judge Cooley gave classic expression
to the doctrine under consideration :

And the question, broadly and nakedly stated can be nothing short of
this: Whether local self-government in this state is or is not a mere
privilege, conceded by the legislature in its discretion, and which may be
withdrawn at any time at pleasure?¢

Judge Cooley answered this question in the negative. He then gave vigorous

324 Mich. 44 (1871).
4 Ibid., pp. 94-95.
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expression to his reasoning, which has become the standard defense of those
who advocate an inherent right of local seli-government:

We must assume either an intention that the legislative control should
be constant and absolute, or, on the other hand, that there are certain
fundamental principles in our general {ramework of government, whicl
are within the contemplation of the pcople when they agree upon the
written charter, subject to which the delegations of authority to the
several departinents of government have been made. That this last is
the case, appears to me too plain for serious controversy. The implied
restrictions upou the power of the legislature, as regards local govern-
ment, though their limits may not be so plainly defined as express pro-
vision might have made them, are ncvertheless equally imperative in
character. . . .

The circumstances from which these implications arise are: [First,
that the state constitution has been adopted in view of a system of local
government, well understood and tolerably uniform in character, existing
from the very carliest settlement of the country, ncver for a moment
suspended or displaced, and the continued existence of which is assumed;
and, second, that the liberties of the people have generally been supposed
to spring from, and be dependent upon that system.>

The essensc of Judge Cooley’s argument was : Ioven if the state constitu-
tion had contained no provision relating thereto, there were certain rights en-
joyed by municipalitics because of traditions and precepts implicit in their
heritage (Cf. Easton, 8§, 1).

Although Judge Cooley gave the doctrine of an inherent right of local
self-government its classic judicial statement in the Hurlbut case and later
referred to it approvingly,® he was by no means alone. Courts have voiced
the same idea in several states: especially Indiana, Texas, Nebraska, Jowa,
Kentucky, and Montana.” Examination of the pertinent cases in these states
reveals this doctrine has been repudiated in Nebraska, seriously questioned in
Texas, and only hesitatingly promulgated in Iowa. In Kentucky and Montana
a distinction between the governmental and corporate functions has been
made, and the right of local sel{-government associated only with the latter. In
Indiana, this right at one time reccived unqualified endorsement but was later
repudiated, the cases in which the endorsement appeared being chronologically
close together.® Favorable reference has been made to this doctrine in other
state courts without making it the basis for any decisions.® On the other hand,
decisions by various courts are replete with positive denials of any inherent
right of local self-government. The prevailing judicial attitude was clearly

5 Ibid., pp. 97-98.

6 People ex rel. Board of Park Conwnnissioners v. Common Council of Detroit, 28
Mich. 228 (1873).

7 Appendix.

8 City of Logansport v. Public Service Commission, 202 Ind. 523, 177 N.E.
249 (1931).

9 Appendix.



4 EXTRATERRITORIAL POWERS OF MUNICIPALITIES

expressed by the United States Supreme Court in Barnes v. District of Col-

umbia:

A municipal corporation, in the exercise of all of its duties, including
those most strictly local or internal, is but a department of the State.
The legislature may give it all the powers such a being is capable of :
receiving. . . . Again, it may strip it of every power, leaving it a corpo-
ration in name only; . .. it may itself exercise directly within the locality
any or all of the powers usually committed to a municipality.10

Regardless of any logic which may be advanced in support of the doctrine of
an inherent right of local self-government, it is not accepted by courts today.

Some 50 years ago, Amasa M. Eaton (8, 2) presented the historical basis
for this doctrine. He inquired whether the right was not “one of the common
law rights brought over from England by our ancestors and never surren-
dered.” Mr. Eaton relied largely on that portion of the Magna Charta which
provided that “the city of London shall have all its ancient liberties and free
customs . . . and . . . all other cities, boroughs, towns, and ports shall have all
their liberties and free customs.”*! In regard to America, he placed consider-
able emphasis on the history of Rhode Island. There were independent towns
in that area before the state of Rhode Tsland ever came into existence. Mr.
Eaton maintained that these towns, particularly Providence, Portsmouth, and
Newport, possessed powers which they never surrendered when they became
a part of the state. Furthermore, “as new towns were incorporated they were
granted the same benefits, privileges, and liberties that were enjoyed by the
four original towns or colonies that existed before there was any united col-
ony” (Eaton, 8, 3). One of these was the right to manage their local affairs.

I'rrom that point Mr. Eaton proceeded with a weak analogy between the
system of towns forming Rhode Island and the system of states forming the.
United States (Eaton, 8, 4): “As the original thirteen states constituted the
Union of the United States, so did the four original colonies or towns consti-
tute the united colony, subsequently the state. As new states came into the
Unien upon the same footing as the old states, so new towns became a part of
Rhode Island upon the same footing as the old towns.”

This weak analogy becomes apparent when we ask: Why do the states
of the Union continue to enjoy the large number of unenumerated powers
that have historically belonged to them? The answer obviously lies in the
federal form of government created by the national Constitution. The central |
government was thereby delegated certain enumerated powers. It is not a gov-
ernment of residual powers, as are the state governments. Nowhere in the
constitution of Rhode Island or of any other state can one find any attempt to
make exhaustive enumeration of the powers which that state posseses. Instead,
a fundamental principle of our government is that the states (and the people)

1091 U.S. 540 (1875).

11 Section 16 (section 13 in some versions).
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possess the undefined residuum of power which must rest somewhere in any
system of government.

In the same year in which Mr. aton published the first part of his study,
the supreme court of Rhode Island recognized the concept of an inherent right
of local self-government, although it did not voice agreement with it. The
cottrt conceded that the settlements of Providence, Portsmouth, and Newport
were “unique.” “Unlike other colonics, they were niade before and without a
charter of any kind.”*2 The court would not commit itself on the significance
of this historical occurrence, Instead, it avoided the issue by adding: “Towns
and cities are recognized in the constitution, and doubtless they have rights
which cannot be infringed. What the full limit and scope of these rights may
be cannot be determined in the decision of this case.”** The court apparently
meant that the towns and cities of Rhode Tsland have been guaranteed certain
rights by the constitution which may not be infringed by the legislaturc, a
viewpoint remote from any concept of “inherent” rights. Later, the supreme
court of Rhode Tsland specifically repudiated the idea of any right of local
self-government for the municipalities of that state.™*

An examination of conditions surrounding the rise of municipalities in
England reveals many of them existed long before they had any charters.
Originally, these charters were little more than confirmations of powers and
privileges which the cities and towns alrcady enjoyed. Municipal corporations
developed in England as an outgrowth of the evolutionary development of the
relationships between inhabitants of the manors and their lords, who were the
first to grant charters to towns. Thesc charters made very little change in the
status of towns. As observed by one early writer: “In ancient times, little
Difference was made (for ought that T have observed) between a populous
town that was gildated or incorporated, and one that was not gildated or in-
corporated.” (Sec Madox, 32.) The history of London illustrates this point.
London was a settled place some 2,000 ycars ago, but it did not receive its first
charter until the 12th century (Gomme, 15, 1). According to J. T, Dillon (7),
Henry I granted the first charter to London between 1100 and 1125,

The practice of granting charters to English citics did not become general
until the 14th century. Incorporation by charter was made a precondition to
the ownership of land at that time. This made it a legal necessity. The Iinglish
kings had worked diligently to discover some way to convince the cities and
towns that it was important to receive a charter from the sovereign, They
finally arrived at the land ownership method.

During medicval times in England, municipalitics were free from control
or interference by any superior authority. According to Gomme (15, 2), “In

12 City of Newport v. Horton, 22 R. 1, 196, 47 Atl. 312 (1900).
13 Tbid., p. 204
14 City of Providence v. Moulton, 52 R. 1,236, 160 Atl. 75 (1932).
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medieval days every municipal authority assumed what power it chose, or at
all events a great varicty of powers, and legislation and charter were used to
check this assumption rather than to increase it.” The use of charters granted
by a superior authority to decrease and circumscribe the time-honored powers
and privileges of municipalities was by no means a novel development in
Iinglish law when it appeared in this country. That is the important point for
the purpose of this study. The practice of chartering municipal corporations
constituted no departure from the practice with which our English forefathers
were familiar.

H1sToRICAL ASPECTS OF IEXTRATERRITORIALITY

The rule that municipal corporations generally cannot exercise powers
beyond their boundaries without legislative authorization is so basic to our
system of municipal law that it is difficult to realize cities have not always
been so restricted. The devciopment of such restrictions has constituted a
reversal of the situation existing through a large part of the recorded history
of the Western World, including ancient Greece and Rome.

In Greece the situation was implied in the term “city-state.” Power re-
sided in a number of independent, autonomous cities, which recognized no
superior authority. Ilach city had a surrounding area attached to it, over which
it exercised control without hindrance from any source. Each city possessed
a sphere of control outside its own boundaries, a situation just as normal then
as is the reverse today. In Rome, the situation was even more striking. Roman
Empire history is essentially a record of the far-flung dominion of a single
municipality, with sovereignty not only over the whole of Italy but also over
the largest empire then known to history. Ample exercise of extraterritorial
authority by this great city is illustrated in the construction of hundreds of
miles of roads to facilitate its military activities. Like many modern cities,
Rome had a water problem, and to solve it, some 360 miles of aqueducts are
reputed to have been built.

Examining extraterritorial powers possessed by the early cities of Eng-
land is especially relevant to a study of such powers for cities in the United
States. It is important to get some clear notion concerning developments in
that country, since, as noted by the United States Supreme Court, “Our Sys-
tem of local and municipal government is copiced in its general features from
that of Iingland.”*® Understanding the evolution of English cities and the
methods employed by them in the attempt to perform their functions over a
period of many years is valuable in any effort to comprehend the nature and
problems of cities in the United States at the present time.

As late as the 17th century, the English municipal corporation possessed
no certain, designated area over which it exercised all its authority. The

18 The Mayor v. Ray, 19 Wall. 468 (1873), p. 476.
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Webbs (55, 1) have maintained it was “not primarily a territorial expression”
and for many years each Iinglish municipality was essentially a “bundle of
jurisdictions relating to persons.” These jurisdictions varied from one mu-
nicipality to the other, as well as from one function to the other. It was always
assumed that these corporations possessed some geographical center from
which their authority radiated, but the arcas over which they exercised differ-
ent powers varied. I'or example, the judicial powers of the local magistrates
were generally restricted to the county where the municipality was located. On
the other hand, control exercised by a municipal corporation over the conduct
of markets would extend over one area, while its control over the conservation
of wildlife would extend over another—perhaps far into adjacent counties.
Some municipalities possessed admiralty jurisdiction that often extended
miles up rivers, as well as along the seashore. As examples of such far-reach-
ing admiralty jurisdiction, Vine (53,1) points out that “the jurisdiction of
Rochester extended on the Medway to Sheerness, distant twenty miles; that
of Bristol to Holmes, twenty-five miles from the city; Newcastle upon Tyne
had jurisdiction on ten miles of the river below the town and seven above
it . ..” This prevalent condition was recognized in the Municipal Corporation
Act of 1835, which states: “metes and bounds of every borough .. . . should
include the whole of the lLibertics of the borough . . . as the same were then
taken to be.” “Liberties” referred particularly to the widespread arcas in
which the inhabitants of a locality enjoyed certain customary privileges since
commonly municipal corporations acquired dominion over manors located out-
side their boundaries and exercised control over them like a lord (Webbs,
55, 2).

Evolution of London history is especially illuminating in regard 1o pow-
ers enjoyed by cities in early English history. Lundinium was one of the im-
portant cities of the Roman Empire, deriving its powers from the external
sovereign Rome. According to Gomme (15, 3), the Romans “municipalised”
Britain. Under the program of “municipalisation,” each city had its terri-
torium, a surrounding area over which the city exercised governmental au-
thority, under the auspices of the external sovereign. The territorium of a
city extended to the territorium of the nearest city or to some natural bound-
ary like a dense forest, large swamp, or major river. The territoriim of Lon-
don thus extended to the territorium of Rochester, the two cities being located
some 30 miles apart. Accordingly, the radius of the ferritoriian of any city
varied at different points. When the Romans left Britain, these cities were,
for all practical purposes, independent; and they proceeded to exercise what-
ever authority they could muster over surrounding territory; in some cases
by means of conquest. “Between the external sovereign from whom the mu-
nicipal constitution was first derived, namely the Roman empire, and the
external sovereign who forced his sanction upon the prescriptive municipal
constitutions, namely, the Plantagenet King, Edward III, there is the lapse of
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many centuries.” (See Gomme, 15, 4). During this period the many rights
and privileges developed that were later “recognized” in early charters, and
later still were made to depend for their existence, if they existed at all, upon
charters granted by the newly developed external sovereign.

In 1917, the supreme court of Oregon divided the powers that a city or
town might exercise into two classes: “ntramural” and “extramural.”'® Al-
though the court did not mention the fact, it was indebted to the Roman lan-
guage and practice for its application of these terms to powers exercised
within and without the territorial limits of a municipality. In this context the
term referred to the existence of cities whose boundaries were marked by
walls, a condition characteristic of major Roman cities. Each Roman city was
regularly provided with an open area around it, called the pomoerium, which
served a variety of purposes. Cemeteries were located there, since the Romans
did not bury their dead inside a city or town. Amphitheaters were sometimes
located in this area. In addition, this unbuilt ring around the cities possessed
military significance both in Roman and later times. It enabled the defenders
of a city to set up a line of defense some distance from the walls of their city
if they were sufficiently strong, and they could view any attackers for a
distance before they reached the town.

THE ProBLEM TopAY

It is clear that as little as 500 years ago our English forefathers were ac-
customed to a system of local government in which the exercise of extraterri-
torial powers by cities and towns was the rule rather than the exception. By
the time America was colonized, the situation had changed. Cities and towns
on this side of the Atlantic Ocean were organized according to principles
only recently developed in the mother country. The colonial cities were granted
extraterritorial powers in their charters. In the Dongan Charter of New York,
reference was made to a burial place “without the Gate of the Citty” and to a
ferry from New York to Long Island, established by the former (Reed and
Webbink, 43, 1). The Baltimore charter of 1796 granted power to the city to
prevent any introduction of contagious discases within 3 miles of its limits.
Control over navigation of the Patapsco River within 4 miles of the city also
was authorized (ibid., 2). The press of problems faced by municipalities today
is making it more and more necessary that once again their extraterritorial jur-
isdiction be increased. This must be accomplished through grants of power by
the state governments, which possess control over them, rather than through
default.

Although extension of territorial authority of municipalities in various
fields has been advocated as a remedy for many problems plaguing local gov-
ernments today, such action creates new problems at the same time it solves

16 State v. Port of Astoria, 79 Or. 1, 154 Pac. 399 (1917).
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old ones. Particularly important is the problem of conflicting jurisdictions. As
long as municipalities remain within their own boundaries in the exercise of
their powers, this problem is solved on the basis of boundary line locations.
In direct proportion as this basis is disregarded, jurisdiction must be defined
in terms of functions. As noted earlier, this method of definition would be
nothing new in the history of our institutions. It was characteristic of Ting-
land in medieval times. Another problem associated with the extension of
municipal authority in this manner arises from competition among cities for
spheres of control and influence. This may produce an attitude of rivalry,
easily productive of disharmony rather than mutual cooperation. Neverthe-
less, the trend is toward expansion of such powers, both in relation to exercise
of control as well as provision of a variety of services.

The following chapters will be concerned primarily with an examination
of this question: IN WHAT FIELDS, AND TO WIIAT EXTENT, HAVE MUNICI-
PALITIES IN THE UNITED STATES BEEN PERMITTED TO EXERCISE POWERS BE-
YOND THEIR BOUNDARIES? While attempting an answer to this query, exam-
ination will be made of pertinent statutory provisions and court decisions. The
courts do not “grant” municipalities the authority to go beyond their bound-
aries, but they may “find” such authority through statutory interpretation or
appeal to precedent, On the other hand, even though a state legislature may
have authorized municipalities to perform a wide variety of functions outside
their boundaries, a strict interpretation of these grants by the courts may
serve to cripple very seriously any attempt to take advantage of them. In addi-
tion to general statutory provisions on the subject, many municipalities are
given certain extraterritorial powers in special charters granted them by the
legislature of their state. The great number of these charters and their inac-
cessibility render impossible a detailed examination of their provisions, but it
seems safe to assume that powers granted therein generally bear a close re-
semblance to those granted municipalities in the same states according to
provisions of general statutes.

In order to obtain some insight into the extent to which municipalities
have made use of extraterritorial authority granted them, letters were sent to
all cities over 50,000 population in the United States and to municipal leagues
in the various states. Information furnished by cities and municipal leagues
replying is referred to throughout the study.



I1
WATER AND SEWAGE

As previously indicated, courts generally have held municipalities are
limited in the exercise of their powers to the area included within their
boundaries. This is particularly true in regard to governmental powers, but it
is also significant with relation to corporate powers. Extraterritorial exer-
cise of powers in either of these categories may be authorized by specific
statutory provisions although the fact that providing their inhabitants with
an adequate supply of water for drinking or other purposes is among the
most important functions performed by nwunicipalities, ownership and opera-
tion of a water system is considered by courts in cases involving municipal
liability in tort to be a corporate rather than a governmental function,

Most state statutes specthcally empower municipalities to go beyond their
boundaries to obtain an adequate supply of water. The practice of granting
extraterritorial authority to protect sources of water from contamination, and
necessary structures from damage, is not so widespread. Municipalities often
do not possess authority to sell water that they have brought from sources
outside their boundaries to customers located outside. Some courts have held
that statutory authority to construct and operate waterworks for the purpose
of providing inhabitants with water does not necessarily imply power to fur-
nish water to outsiders.?

Provision oFr WATER ForR RESIDENTS

Municipalities usually obtain water from one or more of four sources:
wells, lakes, rivers, or catchment areas. Only the smaller municipalities are
generally able to obtain sufficient water from wells. No problem of extraterri-
toriality usually occurs under these circumstances, as the source of supply is
most often located within municipal boundaries. Many cities obtain water
from lakes adjacent to them or located only a short distance away. This is
particularly true of cities located on or near the Great Lakes. (Cf. Knapp,
27.) Rivers are the third major source fromn which municipalities obtain water,
In those cases where a river marks one boundary of the municipality, or flows
through it, problems relating to extraterritoriality seldom appear. Catchment
areas form the fourth major source of municipal water supply. Complete ab-
sence or inadequacy of nearby sources may necessitate the development of
such areas some distance from a city. Development of these areas may be
required in some instances by the extremely contaminated condition of a
nearby river, rendering it unfit as a source of drinking water. The need to

1 Appendix.

10



WATER AND SEWAGE 11

develop distant watersheds is especially acute for larger cities in the western
part of the country; and in some cases, in the eastern part as well.

Los Angeles and San I'rancisco have been faced with very serious prob-
lems in this regard. Portland, Oregon, and Seattle, Washington, have had to
contend with similar ones of less severity. In 1908, Los Angeles began the
construction of a 238-mile-long aqueduct to the Owens River, which is not
very far from the Nevada border. In 1918, this longest aqueduct in the
world was completed. During the latter 1930’s, Los Angeles constructed the
Mono Basin addition to the Owens River Aqueduct, connected with the
northern end of the Owens River Valley. Since the intake from the Owens
River is located 112 miles south of Mono Iake, much of the water for Los
Angeles travels 350 miles. The major portion of San Francisco’s water is now
obtained from the Hetch Hetchy project on the Tuolumne River in Yosemite
National Park, about 200 miles from the city. Construction of this project
was begun in 1913. The first delivery of water was made in 1934, (Cf.
Eckart, 10.)

The statutes of practically all states, with the exception of those in New
England, empower municipalitics to acquire and develop extraterritorial
sources of water supply. No specific geographical limitations are imposed on
the area over which municipalities may exercise such authority in two-thirds
of the states. Statutes in these states authorize municipalities to obtain, con-
struct, maintain, and operate waterworks “within or without their boun-
daries.” Although wording of authorizations varies considerably among the
states, the results are essentially the same.

When statutes provide for waterworks to be acquired by “purchase or
otherwise,” the chief alternative to purchase is condemnation, cither of alrcady
existing works, or of land, property, and easements necessary for their con-
struction. Specific authorization is usually granted municipal corporations to
use eminent domain to obtain necessary property. Absence of a specific refer-
ence to condemnation or eminent domain does not constitute a bar to the
exercise of this power. Although the rule in this regard is not absolutely set-
tled, it is generally accepted if municipalities are authorized to construct or
improve public works outside their limits and if they are empowered to con-
demn property for such purposes within their limits, they are by implication
authorized to do the same outside their limits.

States restricting the area in which municipalities may obtain, construct,
and operate waterworks impose a variety of limitations. Indiana extends the
jurisdiction of cities and towns 25 miles beyond their boundaries.? In Iowa,
cities of over 50,000 population may acquire waterworks “within their cor-
porate limits,” while other cities and towns may obtain them “within or with-

2 Burns Ind. Stats. (1933), 1950 Replacement, scc. 48-7203.
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out their corporate limits.”® This type of legislative restriction, discriminating
against larger cities in favor of smaller ones, is very uncommon. No limita-
tions are imposed on cities of the first class and special charter cities in Mis-
souri.* The first classification reflects the more serious problem likely to be
faced by larger citics in their efforts to obtain an adequate supply of water.
The provision relating to special charter cities reflects the early practice of
incorporating municipalities by special charter and granting them powers that
differed from city to city. Missouri varies the distance which cities may go in
scarch of water, and the permissible jurisdiction of cities is progressively
decreased until it extends only 5 miles in the case of fourth-class cities® Simi-
lar restrictions exist in Nebraska.®

New Mexico authorizes cities and towns to construct waterworks “with-
out their limits,” with no reference to any geographical limitation.” Munici-
palitics in that state are also empowered to condemn property for waterworks,
“both within and without their corporate limits and for a distance of two (2)
miles outside of the same.”® Here the difference in limitations rests on the
method used to obtain the property. No restriction is placed on the construc-
tion of waterworks, but a rather severe restriction is imposed on the extra-
territorial exercise of eminent domain. Pennsylvania municipalities are re-
stricted in their search for water to the counties in which they are located.?
A municipal corporation in West Virginia may construct and operate a water-
works system “within the arca included in a ten-mile extension of the cor-
porate limits.”°

Two limitations generally exist even in those states that impose no spe-
cific geographical restrictions on the arca over which municipalities may exer-
cise certain powers. The area of the state itself constitutes one of these limita-
tions. No state can empower its municipalities to go beyond its boundaries and
exercise authority in another state, unless the other state has granted permis-
sion.'* Several states have granted permission to cities and towns in adjoining
states to acquire property for various purposes within their boundaries. The
second limitation results from the fact one municipality generally cannot exer-
cise governmental authority within the boundaries of another municipality,
unless it has been granted specific authority to do so by the state legislature
or has obtained permission from the other municipality. Cities sometimes solve
problems arising from this limitation by joint ownership and operation of

3Ja. Code Anno. (1949), secs. 399.1 and 397.1.

¢ Rev. Stats. of Mo. (1949), secs. 73.010 and 81.190.

5 Ibid., secs. 77.530 and 79.380.

¢ Rev. Stats. of Neb. (1943), secs. 14-366, 16-241, 16-601, 17-926.

TN. M. Stats. (1941), sec. 14-1849.

8 Ibid., sec. 14-3701.

% Purdon’s Pa. Stats. Anno. (1940), Title 53, sec. 1321.

07 Va. Code (1949), sec. 591(1).

11 Langdon v. City of Walla IValla, 112 Wash. 446, 193 Pac. 1 (1920).
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waterworks, an act frequently authorized by statute. If a municipality wishes
to excrcise only its cerporate powers and purchase land and property in an-
other municipality, just as any other corporation would do, this limitation
would not be significant,

A review of statutory provisions, in states which place specific geo-
graphical limitations on the power of municipalities to develop a water sup-
ply, reveals these limitations exist in terms of one or more of four factors:
(1) specific mileage, (2) population, (3) type of action used to obtain the
necessary property, and (4) arca. The first, specific milecage, is found either
alone or in connection with population or type of action in all states imposing
limitations except Pennsylvania, the only state to express a limitation in terms
of the county in which the municipality is situated. A limitation of 10 miles
appears more frequently than any other. The range is from 2 miles in New
Mexico to 75 in Nebraska, In these two states the type of action used to
obtain the property constitutes a basis for the determination of distance per-
mitted by statute. In each state the power to exercise eminent domain is re-
stricted more severely than the power to obtain the necessary property by
purchase or some other method.

The constitutions of Michigan, Ohio, and Utah specifically empower mu-
nicipalities to acquire (by eminent domain or otherwise), construct, and
operate public utilities within or without their corporate limits, The California
and Wyoming constitutions authorize municipalities to obtain water for their
inhabitants, but no specific extraterritorial authority is granted.’? Legislatures
in these last two states have granted such authority.

ConTrOL OVER SOURCE oF WATER
AND WATERWORKS LocaTip OUTSIDE

Municipalities in 27 states are empowered by gencral statute to exercise
some degree of police control over extraterritorial sources of water and water-
works.*® These states may be divided into those that place specific geographi-
ical limitations on the exercise of such authority, and those that do not.
Slightly over half of the 27 states are included in the former category. Ar-
kansas, Mississippi, and Virginia authorize municipalities, regardless of size,
to extend jurisdiction 5 miles beyond their limits to prevent or punish pollu-
tion or damage to the source of water, or to the waterworks.™

Colorado limits the authority exercised by its municipalities in a different
and much less stringent manner. The cities of Colorado have police jurisdic-

12 Const. of Mich, Art. VIIT, sec. 23; Const, of Ohio, Art. XVIII, sce. 4, held to
be self-executing in Pfaw w. Cincinnati, 142 Ohio St. 101, 50 N.E.(2d) 172 (1943) ;
Const. of Utah, Art. XI, sec. 5; Const. of Calif,, Art. XI, sec. 19; Const. of Wyo.,
Art. X111, sec. 5.

13 Appendix.

14 Ark. Stats. (1947), sec. 19-2317 ; Miss. Code (1942), sec. 3627 ; Code of Va. (1950),
sec. 15-715.
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tion “over the stream or source from which water is taken as far as five miles
above the point from which it is diverted.”*s Coupled with the absence of any
limitation on the distance a city may go in scarch of water, this provision
creates a considerable degree of flexibility, The limitation in Utah is similar;
the only difference being that it authorizes jurisdiction for 15 miles above the
intake,®

Ilinois places a limit of 10 miles on the jurisdiction of municipalities “to
prevent or punish any pollution or injury to the stream or source of water for
the supply of waterworks.”!? Tor the preservation of its waterworks from
injury or pollution, every city in Indiana may extend its jurisdiction 25
miles.*® The limitation in Iowa, 5 miles above the source from which the water
is taken, appears the same as that of Colorado.”® Towa imposes a limitation on
the distance municipalities may go in search of water. Colorado does not.
Since this limitation is 10 miles in Towa, the maximum distance a municipality
in that state may exercise police authority in such matters is 15 miles.20

The statutory references found in Michigan to extraterritorial control
over sources of water are relatively unimportant because the responsibility for
controlling the pollution of “all waters of the state of Michigan” has been
placed in the hands of a Stream Control Commission.?* The statutes of Min-
nesota make little reference to the problem. Cities of the fourth class may
prevent pollution of “any creek, river, pond, lake or watercourse within or
adjacent to the city.”?? Missouri varies the authority granted municipalities in
such matters according to population, ranging from no limitation for cities of
the first class to a 5-mile limitation for cities of the fourth class.?? North Da-
kota and South Dakota place a limitation of 1 mile on their municipalities,?
Ohio, West Virginia, and Wyoming impose limitations of 20, 15, and 10
miles, respectively.?

An examination of the statutory provisions of states placing specific
geographical limitations on the exercise of extraterritorial supervision over
sources of water and waterworks by municipalities, shows the most common

15 Colo. Stats. Anno. (1935), 1949 Replacement, Ch. 163, sec. 10, Cf. Warner v.
Town of Guunison, 2 Colo. App. 430, 31 Pac. 238 (1892) ; City of Durango v. Chapman,
27 Colo. 109, 60 Pac. 635 (1900).

16 Utah Code Anno. (1953), sec. 15-8-15.

17 Jll. Rev. Stats. (1951), Ch. 24, sec. 75-3.

18 Burns Ind. Stats. (1933), 1930 Replacement, sec. 48-7203.

19 Ja. Code Ann, (1949), sec. 397.26.

20 Thid., sec. 399.1.

21 Comp. Laws of Mich. (1948), Ch. 323.

22 Minn. Stats. (1945), sec. 411.40.

28 Rew. Stats. of Mo. (1949), secs. 77.530, 79.380, and 82.240.

HN. D. Rev. Code (1943), sec. 40-0501(61); Code of Laws of S. D. (1942), sec.
45-0201(37).

25 Page’s Ohio Gen. Code Ann. (1937), scc. 12-784; 1. Va. Code (1949), sec. 494 ;
Wyo. Comp. Stats. (1945), sec. 29-2310(3).
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limitation is 5 miles, the most restricted is 3 n ind the first class of cities
of Missouri are not limited. Other grants run 16, 15, and 20 miles. Missouri
appears to be the only state that has correlated the size of its cities with the
extent of extraterritorial authority possessed by them.

Ten states grant some or all municipalities a degree of authority over
sources of water and property necessary for the transmission, purification,
and storage of water, withount any specific geographical limitation.® Ouly
seven states place no geographical limitation of any type on the cfforts of
municipalities to obtain water and exercise extraterritorial regulatory author-
ity in relation thereto. Municipalities in three states—Kansas, Nebraska, and
New Mexico—are limited in the distance they may go from their boundaries
to locate water and build waterworks, Regulatory authority granted to cities
in these 10 states may pertain only to extraterritorial municipal property, or
it may pertain also to the sources from which water is taken.*?

SALE oF WATER OutsIiDE L1a1TS

The general laws of about two-thirds of the states specifically authorize
municipalities to sell water outside their boundarics. The authorization is
usually an unqualified grant of power, but sometimes certain conditions arc
indicated, Idaho requires the charges made to extraterritorial customers “shall
be reasonable and shall be uniform and ecqual to all alike.”?® This provision
limits the power of the municipalities to determine the rates charged for out-
side services and places the final decision in the courts to determine what is
“reasonable” and “uniform.” Michigan is more specific, authorizing cities to
contract with other cities and villages for the sale of water on the condition
that “the price charged shall not be less than nor more than double that paid
by consumers within their own territory.”?

Mississippi follows a plan similar to that in Michigan. The charge to
extraterritorial custoniers may not be “greater than twice the rate charged by
such municipality for its services within the municipality.”3® This provision
sets a maximum but not a minimum charge for outside service in relation to
charges within the municipality. A New Jersey municipality may supply con-
sumers outside its limits “upon the same or as favorable terms and conditions,
as water shall be furnished to dwellers within such municipality.”

Six states impose geographical limitations on the area in which all or

26 Alabama, Idaho, I{ansas, Montana, Nebraska, Nevada, New Mexico, Oklalioma,
Oregon, and Texas.

27 Alabama, Kansas, Nebraska, Oregon, and Texas refer to property only. Montana,
Nevada, and New Mexico refer to property and the source from which the water may
come. In Idaho and Oklalioma, scparate authority is granted to protect the source of
water supply.

28 [da. Code (1947), sec. 50-1132,

29 Comp. Laws of Mich. (1948), scc, 123.141.

30 Miss. Code (1942), sec. 3577.

31 Rev. Stats. of N. J. (1937), Title 40, sec. 62-85.
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some cities may sell water. Mississippi and Montana restrict cities to a dis-
tance of 3 miles.®? In Kentucky and Ohio the limitation is 5 miles.?® Cities in

3966.
Pennsylvania may sell water to customers in the counties in which the cities

are located.® Minnesota permits any city of the first class to furnish water
to, and extend its mains into, any municipality “whose territory is contiguous
to such city.”®?

A third type of restriction relates to the quantity of water a municipality
may scll outside its boundaries. As in the case of the price that municipalities
may charge, Michigan specifically limits the quantity of water sold to outside
customers to a maximum of 25 per cent of that which they furnish within
their corporate limits.?® A few states limit municipalities to the sale of “sur-
plus” water—water in excess of the requirements of the customers within
their territory.®

Many cities seil water outside their limits in those states that make no
specific statutory authorization in regard to the matter in their general statutes.
Provisions of the charters of individual cities are one source of such author-
ity. Another source stems from court decisions that authority to provide water
for residents empowers a city to supply water outside its limits, whenever
necessary or convenient for the accomplishment of the main purpose.®

A city empowered by general statutes or its charter to furnish water to
persons, businesses, or other governmental units located in the area around its
borders will not necessarily do so. According to the courts, statutes conferring
on a city authority to contract to furnish water to nonresidents does not im-
pose on the city the duties of a public service corporation. When such con-
tracts are made, the primary factor is the interest of the municipality.®® By
furnishing water to outside customers, a city is exercising business powers
and may conduct such business to obtain the greatest benefit for the city and
its inhabitants.** A municipality thus cannot be compelled to furnish such
extraterritorial service, unless it has entered a valid contract to do so.** Once

of Atlanta, 178 Ga. 575, 173 S.E. 853 (1934).
it embarks upon a program of making such extensions, it may not discrimin-

ate unreasonably among customers.*?

32 Miss. Code (1942), sec. 3577; Rev. Codes of Mont. (1947), see. 11-1001.

33 Ky. Rev. Stats. (1948), sec. 96.150; Page’s Ohio Gen. Code Anno. (1937), sec.

34 Purdon’s Pa. Stats. Anno. (1940), Title 53, sec. 1203.

35 Minn, Stats. (1945), sec. 456.29.

36 Comp. Laws of Mich. (1948), sec. 117.4£(3).

37 Appendix.

38 A ppendix.

39 Clulds v. City of Columbia, 87 S.C. 566, 70 S.E. 296 (1911).

40 Nolson v. County of Wayne, 289 Mich. 284, 286 N.W. 617 (1939); City of Colo-
rado Springs v. Colorado City, 42 Colo. 75, 94 Pac. 316 (1908).

41 Barratt v. City of Osawatomie, 131 Kan. 50, 289 Pac. 970 (1930) ; Collier v. City

42 Reigle v. Smith, 287 Pa. 30, 134 Atl. 380 (1926) ; City of Altoona v. Public Utility
Commission, 168 Pa. Super. 264, 77 Atl.(2d) 740 (1951).
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There is an exception to the rule that municipalities cannot be required
to furnish water outside their boundaries. If a municipality acquires a water
system which, at the time of acquisition, is furnishing water to persons in an
arca larger than that of the municipality, it cannot cease to furnish such water,
especially when no alternative source is immediately available.*?

Municipalities supplying water to extraterritorial customers commonly
cstablish rates different from those charged customers within their boundaries.
Contrary to common practice, many cities supply water to customers outside
their limits at the same rate as those within. A city may choose to forego profit
on the service which it renders to customers inside its boundaries and at the
same time require it of those outside.** Such lack of uniformity has been held
not to constitute unlawful discrimination on the ground extraterritorial cus-
tomers have no right to receive service at the same charge as that made to
residents.*® '

Methods used by municipalities to determine variations in rates between
residents and nonresidents are not uniform. They may generally be divided
into two categories: (1) those charging outside customers the city rate, plus
a flat amount, which commonly varies between 25 cents and 1 dollar per
month; and (2) those charging outside customers the amount their bill would
be if they were located in the city, plus a percentage of that bill, usually vary-
ing from 10 to 50 per cent. There are many variations of these two basic
methods.*¢

Authority possessed by a municipality to scll water outside its limits does
not necessarily mean it is empowered to extend its mains to customers out-
side.t” Cities often require nonresidents wishing to obtain water from the
municipal system to construct necessary pipe lines to the city limits. Cities
sometimes construct such lines on the basis of an agreement with those cus-
tomers who agree to reimburse the cities for construction costs and maintain
the lines in good repair. A city may bear the expensc of such extensions if it
feels assured that income resulting from cxtensions will amount to a certain
per cent of nccessary capital investment. Rates to outside customers are some-
times related to costs, return on investment, profit, or some other cconomic

43 Fellows v. City of Los Angeles, 151 Cal. 52, 90 Pac. 137 (1907) ; Durant v. City
of Beverly Hills, 39 Cal. App.(2d) 133, 102 Pac.(2d) 759 (1940); North Liitle Rock
Water Co. v. Water Works Commission of Little Rock, 199 Ark. 773, 136 S\W.(2d)
194 (1940).

44 Borough of Ambridge v. Pa. Public Utility Conunission, 137 Pa. Super. 50, 8 Atl.
(2d) 429 (1939); City of Altoona v. Public Utility Commission, 166 Pa. Super. 246,
77 Atl.(2d) 740 (1951).

5 Dyrant v. City of Beverly Hills, 39 Cal. App.(2d) 133, 102 Pac.(2d) 759 (1940).
For unusual ruling to contrary, see City of Montgomery v. Greene, 180 Ala. 322, 60 So.
900 (1913).

46 For situation in Oregon, cf. Bureau of Municipal Research and Service, “Extra-
territorial Water Service of Cities in Oregon.”

37 City of Sweetwater v. Hammer, 239 SW. 191 (Tex. Civ. App, 1923).
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consideration. The same is truc of the broader question of whether such ser-
vice should be extended. Refusal by a city to extend water service to con-
tiguous areas may hasten annexation of those areas. The same result may
flow from a policy of charging customers in such places much higher rates
than those inside the city.

Some states provide that a city assuming the role of a vendor of water,
especially outside its boundaries, acts as a business concern and is subject to
supervision by the state public service commission in regard to rates.*® Argu-
ment for such regulation comes from extraterritorial customers who cannot
cffect a change in policies even though they may feel these policies are unfair.
A number of years ago the courts of Colorado held this distinction sufficient
to warrant state regulation of extraterritorial service, although the state regu-
latory commission at that time did not possess authority to regulate conditions
of service within cities.*> A number of years later the courts of Colorado ruled
that although the City and County of Denver furnished water to the City of
Englewood, from a municipal water system, that did not subject its action to
control by the public utilities commission.?

An attempt by the Arizona utilities commission to claim jurisdiction over
extraterritorial service by municipal utilities was ruled unconstitutional.5!
Some states require cities to obtain certificates of convenience and necessity
from a state public utilities commission before they may construct distribution
systems outside their limits.*? Courts have generally refused to review the rea-
sonableness of rates charged by municipalities for service outside their bound-
aries.®® On the other hand, courts have frequently reviewed the reasonableness
of rates with reference to service furnished within cities.5

EXTENSION OF SEWAGE DISPOSAL SYSTEMS
OutsipE MUNICIPAL LIMITs

Municipalities in most states are empowered by general statutory provi-
sions to extend sewers outside their limits to facilitate the adequate disposal
of sewage. As in the case of the provision of water, municipalities in those
states not providing such general statutory authority are not necessarily denied

18 Cf, City of Wheeling v. Benwood-McMechen Water Co., 115 W.Va. 353, 176 S.E.
234 (1934); City of Altoona v. Public Utility Commission, 168 Pa. Super. 246, 77 Atl.
(2d) 740 (1951); State v. Departnent of Public Service, 186 Wash. 378, 58 Pac.(2d) 350
(1936) ; City of Phoenix v. Wright, 52 Ariz. 227, 80 Pac. (2d) 390 (1938).

19 Lamar v, Wiley, 80 Colo. 18, 248 Pac. 1009 (1926).

30 City of Englewood v. City and County of Denver, 229 Pac. (2d) 667 (1951).

5t Phoenix v. Wright, 52 Ariz. 227, 80 Pac.(2d) 390 (1938).

52 Cf. Central States Electric Co. v. Incorporated Town of Randall, 230 Ia. 376,
297 N.W. 804 (1941).

83 CL. City of Phoenix v. Kasun, 54 Ariz. 470, 97 Pac. (2d) 210 (1939).

54 Cf. Chicago v. Northwestern Mutual Life Insurance Co., 218 1ll. 40, 75 N.E. 803
(1905) ; Butler v. Karb, 96 Ohio 472, 117 N.E. 953 (1917).
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.
its exercise. Some are granted such power by individual charters. Courts have
frequently held that the power of municipalities to go beyond their bound-
aries in order to construct and maintain proper sewage disposal systems may
be implied.®®

Many state statutes allow municipalities to obtain property outside their
limits for the development of an adequate sewage disposal system by means of
purchase, lease, gift, or eminent domain. The arca in which such authority may
be exercised is specifically Iimited in nine states. Indiana and Kansas impose
a maximum of 5 miles.®® New Mexico places the most severe restriction on
its municipalities ; namely, 2 miles.*” In Missouri, cities over 100,000 popula-
tion are limited to the countics in which they are located; while third- and
fourth-class cities are limited to 10 and 5 miles, respectively.®® In Nebraska,
citics of the metropolitan class are granted 75 miles, while cities of the first
class are restricted to 10 miles.* Idaho places a maximum of 10 miles on the
jurisdiction of cities in such matters, and those in West Virginia are limited
to 15 miles.®® Alabama and Pennsylvania restrict municipalities to the counties
in which they are located.®*

Two implicit limitations generally exist on the efforts of municipalities
to obtain property outside their boundaries to facilitate adequate disposal of
sewage. These limitations are: boundaries of the states, and the corporate area
of other municipalities. A few states grant municipalities specific permission
to obtain lands in other states for sewers,® always on the condition that ad-
joining states must authorize such action before the permission can be imple-
mented. The situation in regard to the area of other municipalities is confused.
Municipalities have been authorized in some instances to construct sewers or
sewage disposal works in other municipalities without the consent of the
latter.8® Tf such works threaten to create a nuisance in a municipality, it may
refuse to allow the construction.”* Some state statutes specifically require ob-
taining consent of the municipality in which the works are to be constructed.®

55 Appendix.

56 Burns Ind. Stats. (1933), 1950 Replacement, scc. 48-4203(1). Other cities appar-
ently are restricted to 4 miles. Ibid., sec. 48-1902(7). Gen. Stats. of Kans. (1935), secs.
12-622 and 13-1018b.

57 N. M. Stats. (1941), sec. 14-3701.

58 Mo. Rev. Stats. (1949), secs. 77.530, 79.380, and 82.240.

59 Rev. Stats. of Neb. (1943), secs. 14-366 and 16-601.

60 Ida. Code (1947), sec. 50-3321; [/, Fa. Code (1919), sce. 494.

81 Code of Ala. (1940), Title 37, sec. 603; Purdoi’s Pa. Stats. Anno. (1940), Tite
53, sec. 1321.

62Cf. N. D. Rev Code (1943), scc. 40-3410; S. D. Code (1939), sec. 45,0201(82).

63 Van Brunt v. Town of Flatbush, 128 N.Y. 50, 27 N.E. 973 (1891); Philadclphia
Trust, Safe Deposit and Insurance Co. v. Merchantuville, 75 N.J.L. 451, 66 Atl. 170
(1907) ; Village of Ridgcwood v. Hopper, 13 N.J. Misc. 775, 181 Atl. 150 (1934).

8¢ Bacon v. City of Detroit, 282 Mich. 130, 275 N.W. 800 (1944); Deyo v. City of
Newburgh, 138 App. Div. 465, 122 N.Y.S. 835 (1910).

65 Cf. Rev. Stats. of N. Y. (1937), scc. 40:63-2.
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CoNTROL OVER IEXTRATERRITORIAL
Sewace Disprosar. WoORKS

Light states specifically provide in their general statutes for the exercise
of police supervision by municipalities over extraterritorial sewers and sewage
disposal works.®® Of these, only two place specific geographical limitations on
the area over which such authority may extend. Kansas imposes a limitation
of 5 miles on its cities of the second and third classes.’” Missouri limits its
third-class cities to 10 miles and its cities over 100,000 population to the coun-
ties in which they are located.®® TFor two reasons, policing problems, in relation
to extraterritorial sewage disposal works, are not so difficult as in relation to
waterworks. First, in the case of sewage, the only problem is to prevent dam-
age to installations. In the case of water it is also necessary to prevent pollu-
tion, perhaps over an extended area. Second, it is seldom necessary to extend
sewage disposal works as far beyond the boundaries of municipalities as wa-
terworks. Since destruction of public property is everywhere considered a
crime, apprehension and punishment of persons who commit such acts is
generally entrusted to law enforcement officers whose jurisdiction extends
over the area in which the property is located.

EXTENSION OF SEWER SERVICES BEYOND BOUNDARIES

The general statutes of 12 states specifically authorize municipalities to
extend sewer services beyond their boundaries.®® These authorizations provide
for connections with one or more of three classes of customers: (1) other
political subdivisions and public institutions, (2) businesses and associations
of various kinds, and (3) individual property owners. These grants of au-
thority are usually unqualified, leaving such matters as the area to be serviced,
rates to be charged, and other conditions of service to the discretion of each
municipality. Nebraska provides that cities shall not incur any expense in
extending sewers beyond their boundaries. A further requirement is that such
extraterritorial service shall be “in excess of the requirements of the inhab-
itants of such city.”” In Wyoming, municipalities may provide “surplus sani-
tary sewer facilities” outside their limits.” Pennsylvania appears to be the
only state placing a specific geographical limitation on the area in which such
service may be provided. That state allows extensions to persons, corpora-
tions, institutions, and municipalities “in the counties in which said cities are
located.””?

66 Ilorida, Illinois, Kansas, Missouri, Oregon, Texas, Washington, and West Virginia.
67 Gen. Stats. of Kas. (1949), sec. 12-851.

68 Rey. Stats. of Mo. (1949), secs. 77.530 and 82.240.

69 Appendix.

70 Rev. Stats of Neb. (1943), sec. 16-685.

UV yo. Comp. Stats. (1945), sec. 29-804 (1947 Supp.).

72 Purdon’s Pa. Stats. Anno. (1940), Title 53, sec. 12198-3248.
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Tennessee provides an indefinite limitation in that it permits cities ad-
joining or in proximity to cach other to contract for the use of each others’
sewer systems.”™ In contrast to some provisions mentioned in relation to water,
no states place statutory limitations on the charges made for sewer service.
Necbraska comes closest to the imposition of a specific limitation when it pro-
vides that citics and villages may extend their sewage systems outside their
boundaries “under the same conditions as nearly as may be within such cor-
porate limits.”™ This provision leaves considerable discretion in the hands of
municipalities concerning rates charged to outside customers.

Statutory authorization imposes no duty on municipalities to furnish
sewer service beyond their boundaries. Even though a city permits nonresi-
dents to usc its sewer system for a number of years, it may withdraw such
permission at will and require nonresidents to discontinue their use of the
system.™ Citiecs may be authorized to impose a fine for discharging sewage
from buildings outside their limits into their mains without a permit required
by ordinance.’®

Provision of an adequate supply of water and disposal of sewage in an
urban community are tasks of great importance. The health and welfare of
the inhabitants of any municipality depend to a great extent on the degree of
success with which these problems are met. General realization on the part of
state legislators that they cannot be adequately provided for solely within the
boundaries of respective municipalities has resulted in fairly generous grants
of extraterritorial powers necessary to their successful accomplishment. A
greater number of municipalities exercise extraterritorial powers in relation
to these two functions than any others.

73 Anno. Code of Tenn. (1934), secs. 3337-3339.

74 Rev. Stats. of Neb. (1943), sec. 18-308.

75 Cf. Davisworth, et al. v. City of Lextngton, 224 SW.(2d) 649 (Ct. of Appeals
of Ky., 1949) ; Barr v. City Council of Augusta, 58 S.E.(2d) 820 (Ga. Sup. Ct., 1950).

78 City of Lexington v. Jones, 289 Ky. 719, 160 S.W.(2d) 19 (1942).
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ELECTRICITY, GAS,
TRANSPORTATION FACILITIIES, AND
COMMUNICATION SYSTEMS

Municipally owned and operated water supply systems outnumber those
in private hands about four to one. Nearly all sewage disposal systems are
governmentally owned and operated. The picture is different with regard to
other utilities. Approximately 25 per cent of cities in the United States own
plants for the generation of electricity or systems for its distribution. About
5 per cent own gas manufacturing and distribution systems, or distribution
systems alone. Administration of these utilities is often located in a depart-
ment of public works, especially in smaller cities. Where operation of the
utility 1s a sufficiently jarge undertaking, it is often administered by a separate
department, board, commission, or independent corporation created by mu-
nicipal authority. These agencies frequently are authorized to serve customers
outside municipal limits in addition to supplying services to local residents.

CoNSTITUTIONAL PROVISIONS

Authority for municipalities to provide utility services, both within and
without their boundaries, is usually found in statutory grants. In a few in-
stances, such grants are found in state constitutions, The California constitu-
tion authorizes municipalities to establish and operate public works to supply
their inhabitants with light, power, heat, transportation, telephone service, and
“other means of communication.”? Municipalities are empowered by the same
provision to supply such services to persons outside their boundaries, even
those residing in other municipalitics, subject to the consent of such munici-
palities.

The Michigan constitution allows any city or village to own and operate,
“either within or without its corporate limits,” public utilities to supply light,
heat, power, and transportation to the municipality and its inhabitants. Each
municipality may also sell heat, power, and light beyond its corporate limits
“to an amount not to exceed 25 per cent of that furnished by it within the
corporate limits.”* Fach municipality is authorized also to operate transporta-
tion lines beyond its limits, provided it possesses a population of 25,000 or
more.

According to the Ohio constitution, “any municipality” may acquire and
operate “any public utility” within or beyond its corporate limits for the
purposc of supplying the products or service of such utility to the municipal-
ity or its inhabitants. The use of eminent domain for this purpose is author-

1 Art. XI, sec. 19,
2 Art. VIII, sec. 23.

22
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ized. No reference is made to supplying such products or services to extra-
territorial customers.®

In the Utal constitution, “cities” are authorized “to furnish all local
public services” and obtain and operate for that purpose “public utilities local
in extent and use.” They may use eminent domain to acquire the necessary
property “within or without the corporate limits.” These powers must be ex-
ercised “subject to restrictions imposed by general law for the protection of
other communities.”* This provision clearly implies that citics may be re-
strained by law from the free exercise of such powers within the limits of
other municipalities, particularly without their consent.

ProvisioN ofF ELECTRICITY AND GAS To RESIDENTS

Most states provide in their general laws for the exercise by municipali-
ties of extraterritorial powers in relation to gas and electric works.® Statutes
frequently authorize a municipal corporation to obtain (by purchase or other-
wise), construct, and operate gas or electric works to supply their products to
the municipality and its inhabitants. Some states, instead of specifying a par-
ticular type of utility, incorporate a general grant of authority in their statutes
which includes the specific types of enterprises. Arizona authorizes each mu-
nicipal corporation to “engage in any business or enterprise which may be
engaged in by any person by virtue of a franchise” and to acquire, construct,
and operate such enterprises “within or without its corporate limits.”® Ar-
kansas refers to any “public service or commodity” in a similar authorization.”

Illinois, without any reference to location, empowers municipalities “to
acquire, construct, own, and operate any public utility the product or service
of which . . . is or is to be supplied to the municipality or its inhabitants.”®
Each municipal corporation in New York may construct, own, and operate
“any public utility service within or without its territorial limits.”® Oregon
municipalities may acquire and operate clectric light and power plants within
and without their boundaries, “when the power to do so is conferred by or
contained in their charter or act of incorporation.”’'® Louisiana cities and
towns may obtain property “within or without the corporate limits” for “all
proper municipal purposes.” This provision is immediately followed by refer-
ence to electric light plants.**

Statutes of most states authorize municipal corporations to use eminent

8 Art, VIII, sec. 4.

4 Art. IX, sec. 5.

5 Appendix.

6 Ariz, Code Anno. (1939), sec. 16-602.

7 Ark. Stats. (1947), sec. 73-264.

8 Jll. Rev. Stats. (1951), Ch. 24, sec. 49-1.

9 Thompson’s Laws of N. Y. (1939), Art. 14-A, sec. 360(2).
10 Ore, Rev. Stats. (1953), sec. 225.020.

11 Lg. Rev. Stats. (1950), Title 33, sec. 361.
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domain, if necessary, to acquire property nceded to construct utilities. In the
absence of such specific grant, the general rule is that if a municipality is
authorized to construct or improve public works outside its limits and is em-
powered to exercise eminent domain for such purposes within its limits, it is
by implication authorized to do the same outside. This is not universally true,
and courts in some cases have held such authority not to be implied.*? Suchr
problems are seldom involved in the purchase of already existing and func-
tioning works because parts of these works are likely to be within municipal
boundaries and are considered as a unit along with those parts located out-
side.® This rule may not apply if the portion of the utility situated outside the
purchasing municipality is located within the boundaries of another munici-
pality.¢ '

Since the general laws of the states or the charters of the individual mu-
nicipal corporations usually make specific provision for construction and op-
eration of public works or certain types of utilities, courts seldom have held
this type of authority to be implied in any general grant of power.'® Reluc-
tance on the part of courts to sanction the implication of this authority, even
when exercised within municipal limits, has been applied to its exercise extra-
territorially, The supreme court of California has stated the gencral rule well:
“In certain instances, owing to the urgency of extreme expediency or neces-
sity, express authority is dispensed with and the power of the municipality to
perform certain acts beyond its boundary is implied as incidental to the exist-
ence of other powers expressly granted.”!s

Does a municipality have the power, in the absence of express legislative
authority, to furnish service to customers outside its corporate limits from a
public_utility that it has been expressly authorized to own and operate? Al-
though the courts have not been in agreement, a majority have replied in the
negative.'” There is a tendency in the later cases to give more support to the
minority view.** This trend is somewhat limited in significance because it has
been largely related to the extraterritorial disposal of the “surplus” products
of municipal utilities, Courts in several states have held that municipal corpo-
rations authorized to provide service to their inhabitants may sell surplus elec-
trical energy or water to outside customers without express legislative author-
ity.' The Utah Supreme Court held that a municipality in constructing its

12 Cf. J. Blach and Sons, Inc. v. Hawkins, 238 Ala. 172, 189 So. 726 (1939).

18 Cf. Central Power Co. v. Nebraska City, 112 F.(2d) 471 (1940).

14 Cf. Long v. Town of Thatcher, 62 Ariz. 55, 153 Pac. (2d) 153 (1944).

15 CE Town of Mansfield v. Cofer, 145 Ga. 549, 89 S.E. 410 (1916).

16 Muluille v. City of San Diego, 183 Cal. 734, 192 Pac. 702 (1920), p. 703.

17 Appendix.

1898 ALR 1001.

19 Cf. Municipal League v. Tacoma, 166 Wash. 82, 6 Pac.(2d) 587 (1931); Tucson
v. Siins, 39 Ariz. 168, 4 Pac.(2d) 673 (1931); Valcour v. Morrisuille, 194 Vt. 119, 158
Atl. 83 (1932) ; Mt Jackson v. Nelson, 151 Va. 396, 145 S.E. 355 (1928).
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electrical plant should consider the future and provide for the anticipated
needs of a greater population. For this purpose it should provide a plant that
would produce more electricity than required by present needs. Meanwhile,
the muuicipality ought to be allowed to dispose of its surplus to customers
beyond its limits.?

Although willing to sanction extraterritorial sale of surplus utility prod-
ucts, courts in some instances have ruled such authority did not include the
power to extend the requisite lines beyond municipal limits.?* Under these cir-
cumstances, consumers must provide the necessary means of transporting the
utility from the boundaries of the municipality, which commonly charges a
fee for the privilege of making connections with its facilities.

GEOGRAPHICAL LIMITATIONS

Most states place no geographical limitations on the area in which mu-
nicipalities may exercise authority in order to supply their inhabitants with
gas and electricity. Indiana, Nebraska, New Mexico, and West Virginia im-
pose specific limitations. According to the statutes of Indiana, “IFor the pur-
pose of building . . . gas works, electric light works or a heating and power
plant with all necessary appurtenances . . . every city shall have jurisdiction
for twenty-five (25) miles beyond the limits of each city or town .. .22

Nebraska’s situation is complicated by diverse jurisdictions granted to
cities of various classes, Cities of the metropolitan class are authorized to
acquire, by purchase or eminent domain, property for gas plants “or other
municipal utility purposes or enterprises” within 75 miles of their bound-
aries.?® Cities of the primary class may acquire, construct, and operate gas and
electric plants “to and through municipalities within ten miles of the limits of
said city.”#* This provision does not place any specific geographical limitations
on the action of these cities unless other municipalities are involved. Although
Nebraska cities of the first class may acquire property for gas and electric
works without any reference to location, the right of condemnation for these
purposes “shall extend for a distance of ten miles from the corporate limits
of the city.”?® The implication is that municipalities of this class may purchase
such works without being subject to geographical limitations. If they wish to
condemn property for the construction of these works or already constructed
plants or works, they must remain within 10 miles of their boundaries.

Cities of the second class and villages in Nebraska may construct, pur-
chase, or otherwise acquire a gas or electric plant and distribution system
“either within or without the corporate limits of the city or village,” in addi-

20 Muir v. Murray City, 55 Utah 368, 186 Pac. 433 (1919).
21 Appendix.

22 Burns Ind. Stats. (1933), 1950 Replacement, sec. 48-7203.
28 Rev. Stats. of Neb. (1943), Sec. 16-601.

24 Ibid., sec. 15-722.

25 Thid., sec. 16-601.
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tion to the necessary property.*® Use of eminent domain is specifically author-
ized. Since no geographical limitation is applied to cities of the second class
and villages, these municipalitics possess greater latitude in such matters then
larger cities. The situation is further complicated by authorizing any city or
village that owns and operates an electric light and power plant and distribu-
tion system to extend its facilities beyond municipal limits and acquire or con-
struct plants and transmission systems “for such distance and over such ter-
ritory within this state as may be deemed expedient.”*” Since this provision is
accompanied by an authorization to sell power outside municipal limits, its
purpose is apparently to facilitate such sales. ‘

New Mexico municipalities with a population of 1,000 or more may erect
and operate gas and electric works “within or without the municipal limits,”
and no reference is made to a geographical limitation.?® Municipalities in this
state are restricted to 2 miles beyond their limits in the use of eminent do-
main relative to such works.?® Municipal corporations in West Virginia may
erect gas and clectric light works within or without their limits. Whenever this
power “cannot be reasonably and ecfficiently exercised by confining the exer-
cise thereof within the corporate limits,” it shall extend as required for its
“reasonably efficient exercise within corporate limits, but it “shall not extend
more than one mile beyond the corporate limits,” nor into another municipal
corporation.®®

As noted carlier in discussing water and sewage, two limitations exist in
relation to the extraterritorial exercise of powers pertaining to the establish-
ment and operation of utilities, regardless of whether or not they are explicitly
provided in the statutes of the respective states. These limitations consist of
the boundaries of the states and of other municipalities. Power granted to a
municipality to establish utilities beyond its boundaries without gecographical
limitations cannot be exercised in another state unless that state has granted
permission. Several states have done this.®* Unless specifically empowered to
do so by statute, one municipality may not exercise its powers within the area
of another municipality without the consent of that municipality.3?

PoLiceE REGULATIONS

Three states authorize cities to exercise police power over electric and
gas works that they own and operate beyond their boundaries. Indiana cities
possess jurisdiction for £5 miles beyond their limits for the preservation and

26 Thid., secs. 17-905 and 17-906.

27 Thid., sec. 70-501.

28 N, M. Stats. Anno. (1941), sec. 14-2101.

29 Thid., sec. 14-3701.

30I¥. Va. Code (1949), sec. 494.

32 Ci. Langdon v. City of Wulla Walla, 112 Wash, 446, 193 Pac. 1 (1940).
32 Appendix.
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protection of such works.*® Towa provides that for the purpose of maintaining
and protecting heating and gas plants, and electric light and power plants, the
jurisdiction of its cities and towns shall extend over the territory occupied by
such works. No geographical limitation is mentioned.?* Kansas provides: “Po-
lice jurisdiction is . . . granted and extended to cities of the second and third
class, over all lands and grounds upon which . . . power, light, telephone lines
and ways of access thereto are located . . . to the same extent and with like
force and effect without as within the limits of such cities.”®® In those states
where no such provisions exist, apprehension of persons damaging or inter-
fering with these works generally rests in the hands of county and state law
enforcement officers.

SALE OUTSIDE BOUNDARIES

Approximately two-thirds of the state specifically authorize municipali-
ties by general law to scll the products of their electric and gas plants to extra-
territorial customers. As noted earlier, power to make such sale has been held
in some cases to be implied as incidental to power to provide utility services
within municipal boundaries. In the majority of states granting this extra-
territorial authority, no geographical limitation is placed on the area in which
municipalities may sell the products of their utilities. In Alabama, a city is
restricted to “surrounding territory”; in Arkansas, it may extend service
“into the rural territory contiguous to such municipality.”®® Such provisions
impose an elastic limitation in terms of area, but by implication they prohibit
extension of service into other incorporated areas.

Minnesota, Mississippi, and Nebraska impose specific geographical lim-
itations on the extraterritorial area in which municipalities may provide gas
or electric service. Municipal corporations in Minnesota owning and operating
an electric light and power plant, may sell clectricity to outside customers
“within the state but not to exceed a distance of 30 miles from the corporate
limits of the municipality.”®” In Mississippi, all municipalities owning such
plants may “supply customers living outside and within a radius of three
miles of the corporate limits.”?8

The situation in Nebraska is more complicated. Cities of the first class
are empowered to sell electricity beyond their boundaries without any specific
geographical limitation.?® In order to implement this authorization, they may
“construct, maintain, and operate the necessary rural transmission lines for a

38 Burns Ind. Stats. (1933), 1950 Replacement, sec. 48-7203.

3¢ Jg. Code Anno. (1949), sec. 397.26.

85 Gen. Stats. of Kans. (1949), sec. 12-851.

36 Code of Ala. (1940), Title 37, sec. 360; Ark. Stats. (1947), sec. 73-264.
37 Minn. Stats. (1945), sec. 455.29.

38 Miss. Code (1942), sec. 3577.

39 Rev. Stats. of Neb. (1943), sec. 16-685.
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distance of fifteen miles from the corporate limits.”*® Cities of the second class
and villages are prohibited from constructing and maintaining transmission
lines outside their limits for the purpose of sclling electricity, power, and
steam to outside customers.®* This provision does not prohibit the sale of such
products so long as the purchaser or someone else assumes responsibility for
contruction and maintenance of transmission lines. A municipal corporation
may be authorized to sell products of its municipal enterprises without at the
same time being empowered to construct and maintain the means by which the
distribution is accomplished.*?

Absence from the general statutes of authority for cities and towns in a
state to supply products of municipal utilities to customers beyond their
boundaries, and refusal by courts to imply such authority do not necessarily
indicate the complete absence of such power. Individual municipal charters
may authorize provision of such services. Although constitutional home rule
does not grant cities power to make extraterritorial sales, four of the states
that make no provision for such sale are constitutional home rule states.*®
Many cities in nonhome rule states, governed by charters granted by special
act of their respective state legislatures, are granted authority thereby to
engage in such activities.** In these states there is a lack of uniformity con-
cerning the power of cities to make extraterritorial sales of utility services.

Although courts are divided as to whether authority to obtain and operate
a municipal utility for the benefit of the inhabitants of a municipality implies
power to sell products of the utility to customers beyond municipal bound-
arics, they generally agree that, in the absence of legislative authority, a mu-
nicipality cannot operate a utility primarily for the benefit of outside custom-
ers.*® This generalization has been questioned, although not specifically denied,
by the supreme court of Nebraska:

On principle . . . as the business of maintaining and operating a
municipal electric plant and selling current therefrom is wholly outside
the truly governmental powers and functions of such city, the place of
furnishing or receiving the electric current would be in no manner con-
trolled by the situs of the same with reference to the corporate bound-
aries of the cities involved . . .46 i

The weight of opinion and logic seems to favor the view that any power
to acquire electric or gas plants for the city’s use, and for the purpose of sell-

10 T oc. cit.

41 Thid., sec. 17-904.

32 Cf. Dyer v. City of Newport, 123 Ky. 203, 94 S.W. 25 (1906) ; Taylor v. Dimmitt,
336 Mo. 330, 78 S.W.(2d) 841 (1935).

43 Arizona, California, Colorado, and New York.

41 Cf. H.O.L.C. v. Mayor, et al., of Baltimore, 175 Md. 676, 3 Atl.(2d) 747 (1939).

45 Appendix.

46 City of Curtis v. Maywood Light Co., 137 Neb. 119, 288 N.W. 503 (1939), p. 126.
Ct. Inmcorporated Town of Sibley v. Ocheydan Electric Co., 194 Ta. 930, 187 N.W. 560
(1922).
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ing the products thereof to its inhabitants, implies authority to sell surplus
power outside city limits, when such sale does not impair the usefulness of the
system for municipal purposes.*” According to the supreme court of Virginia:
“Tt would . . . be unreasonable to hold that the surplus energy of a municipal
electric plant should be denied others in the community, separated only from
the city by an invisible geographical or political line , ., 7’8

The significance of “surplus cnergy” is not limited to those instances
where authority for sale is implied. Municipalitics are in some instances au-
thorized by law to sell only the surplus products of municipal utilities.s®

Michigan provides an illustration of a severe legal limitation on the
amount of power and light which cities and villages may provide beyond their
boundaries. The Michigan constitution limits such sales “to an amount not to
exceed 25 per cent of that furnished by it within the corporate limits.”®® Such
a specific limitation renders determination unnecessary of what is “surplus.”
Since the primary object of a municipal corporation is to care for the neceds
of its inhabitants, determination of the amount constituting the surplus is
based on their needs.®* Once these needs have been satisfied in relation to the
product of a municipal utility, the remainder may be considered surplus. The
exact amount of this surplus will vary from time to time. A fundamental
question still remains. How large may this surplus be? May a municipal util-
ity construct a plant designed to produce many times the amount of electricity
or gas needed by its inhabitants for the purpose of engaging in the power
business in surrounding territory in the guise of producing a surplus? Al-
though not often tried, such an act has been held ultra vires.*?

REGULATION OF RATES AND SERVICE

Municipal corporations that possess authority to extend the services of
their utilities to extraterritorial customers are not always free to regulate such
service as they may desire, or to charge whatever rates they may wish. In
some 20 states, municipalities have been subjected to regulation by public util-
ities commissions in regard to such matters, while in only half of these have
they been subjected to similar regulation in regard to service rendered within
their boundaries. This regulation is specifically provided by statute in some
states.®® In others, it has resulted from judicial decision, particularly where

41 Municipal League of Bremerion v. City of Tacoma, 166 Wash. 82, 6 Pac.(2d) 587
(1931) ; Dyer v. City of Newport, 123 Ky. 203, 94 S.W. 25 (1906).

18 Light v. City of Danville, 168 Va. 181, 190 S.E. 276 (1937).

19 Muir v. Murray City, 55 Utah 368, 186 Pac. 433 (1920) ; City of Allegan v. Iosco
Land Co., 254 Mich. 560, 236 N.W. 883 (1931).

50 Art. VIII, sec. 22.

51 Greauves v. Houlton Water Co., 140 Me. 158, 34 Atl.(2d) 693 (1944).

52 Williamson v. City of High Point, 213 N.C. 96, 195 S.E. 90 (1933).

53 Cf, Ark. Stats. (1947), sec. 73-264; V't. Stats. (1947), sec. 9749.
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cities have offered utility services to anyone who wished them instead of
merely contracting with a few customers to provide services.™

Regulation of municipal utility services by state commissions takes a
variety of forms. One is the certificate of convenience and necessity. Munici-
palities are seldom subjected to this type of regulation. The various state legis-
latures may undoubtedly impose such a requirement, but they generally have
not done so. In a number of instances, state courts and commissions have
ruled that municipalities are not included within the meaning of statutory pro-
visions requiring the acquisition of a certificate of convenience and necessity.
In some states, the statutes expressly exclude municipalities.®® Courts have
reached a contrary conclusion in a few cases.®

Regulation of extraterritorial mmunicipal utility services through control
over rates by a state utilities commission is more common practice than regu-
lation by means of the certificate of convenience and necessity. The supreme
court of Indiana, in the leading case of City of Logansport v. Public Service
Commission of Indiana,®® emphasized that a state has the power to regulate
the rates charged by a municipal utility without regard to the place where the
service may be provided. This is true, said the court, regardless of whether
the power to operate the utility is considered to be implied or inherent, or is
acquired by legislative grant. Although full power to regulate rates exists, its
exercise often depends upon whether service is provided within or without
municipal boundaries,

Courts and public utilities commissions of several states have ruled mu-
nicipal corporations may own and operate public utilities that are not under
the jurisdiction of the commission insofar as their operations within munici-
pal boundaries are concerned, but business outside these limits is subject to
commission regulation®® The public service commission of Montana has exer-
cised authority over extraterritorial extensions of service of municipal water
systems as well as rates charged within municipal limits.’® The Pennsylvania
public service commission has regulated rates charged by cities for water ser-
vice beyond their boundaries.®® Courts in several states have upheld the power

54 Cf. Lamar v. Wiley, 80 Colo. 18, 248 Pac. 1009 (1926) ; City of Englewood v. City
and County of Denver, 229 Pac.(2d) 667 (Colo., 1951) ; Falcour v. Morrisville, 110 Vt.
93, 2 Atl.(2d) 312 (1938).

55 Cf. Humphrey v. Pratt, 93 Kans. 413, 144 Pac. 197 (1914) ; Springfield Gas and
Electric Co. w. Springfield, 292 111. 236, 126 N.IE. 759 (1920).

56 Cf. Wisconsin Traction, Light, Heat and Power Co. v. Menasha, 167 Wis. 1, 145
N.W. 231 (1914); Public Service Commission v. Helena, 52 Mont. 527, 159 Pac. 24
(1916).

57202 Ind. 523, 177 N.E. 249 (1931).

%8 Cf. City of Olive Hill v. Public Service Cominission, 305 Ky. 248, 203 S.W. 68
(1947) ; Star Investment Co. v. Denver, PUR 19208, 684.

% Re Laurel, PUR 1921D, 817; Re Billings, 23 PUR(NS) 442 (1938).

80 Atwell v. Franklin, PUR 1931C, 399; Shirk v. Lancaster, 313 Pa. 158, 169 Atl.
557 (1933).
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of the utilities commissions to regulate municipal utility rates for extraterri-
torial service.®* The power of the commissions to regulate these rates has been
denied on statutory or constitutional grounds in other states.®?

In the absence of commission control, some courts have ruled that when
a municipal utility offers service to all outside customers who may desire it,
the utility becomes subject to the common law duties of a public utility, in-
cluding provision of service at a “reasonable” rate. IXxtraterritorial customers
must generally accept the terms for service specified by the municipal utility.®
Such customers usually are charged higher rates than those in the city, and
courts have very rarely refused to sanction a differential between rates
charged to residents and nonresidents.®*

TRANSPORTATION FFACILITIES AND
COMMUNICATIONS SYSTEMS

Although 10 states in their general Jaws specifically authorize some or all
municipalities to construct and operate transportation facilities beyond their
boundaries, only a small number of cities operate such facilities.®> Existence
of specific authorization in the general laws of only 10 states does not neces-
sarily indicate that cities in other states are not permitted to engage in such
activities. A few states, including Arizona, New Hampshire, and Virginia,*
empower some or all municipal corporations to construct and operate “any
public works project” or “any public utility” beyond their boundaries. These
provisions may be interpreted to include transportation facilities. Individual
cities may be authorized to engage in such undertakings by special charter
provisions. Michigan and Nebraska place a limit of 10 miles on the extraterri-
torial area into which home rule cities and cities of the first class, respectively,
may extend their transpotation facilities.®”

The general laws of few states specifically empower municipalities to con-
struct or operate telephone or telegraph lines and works outside their corpo-
rate limits. A Kentucky city of the third or fourth class may provide itself and
its inhabitants with telephone service by works “located within or beyond the
boundaries of the city.”®® Special charter cities in Missouri are collectively
authorized to obtain property beyond their limits for the operation of tele-

61 Appendix.

62 Appendix.

63 Appendix.

6¢ Cf. Montgomery v, Greene, 180 Ala. 322, 60 So. 900 (1913) ; Birmingham Electric
Co. v. City of Bessemer, 237 Ala. 240, 186 So. 569 (1939).

6% Appendix.

66 dyiz. Code Anno. (1939), sec. 16-602; Rev. Laws of N. H. (1942), Title VIII,
Ch. 54; Code of Va. (1930), sec. 75-715.

67 Comp. Laws of Mich. (1948), sec. 117.4g(1); Rev. Stats. of Neb. (1943), sec.
15-722.

68 Ky. Rev. Stats. (1943), sec. 96.190.
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phone and telegraph systems.®® Missouri cities of the third class may acquire
property without their limits for the erection of telephone and telegraph wires
and poles for the efficient operation of waterworks.” North Dakota munici-
palities may purchase and operate any telephone plant, with no reference to
location.™ It appears very few municipalitics empowered to own and operate
extraterritorial communication systems have taken advantage of their au-
thority.

69 Rev. Stats. of Mo. (1949), sec. 81.190.
70 Thid., sec. 88.633.
"LN. D. Rev. Code (1943), sec. 40-3301.



et S Sty i 1 S

v

PUBLIC WAYS AND MISCELLANIEOUS
PROPLERTY

Many states in their general laws enmpower municipalities to maintain a
variety of extraterritorial property, such as streets, bridges, ferries, ceme-
teries, hospitals, playgrounds, docks, and dumps. Although in many instances
use is not made of this authority, a large amount of such property is owned
and maintained by cities across the country.

STREETS

In spite of the fact that half of the states in their general laws authorize
municipalities to extend, maintain, or regulate streets outside their boundarics,
only 6 of the 32 cities that provided information on this question indicated
use of such authority.? The exercise of this power seems to be much less com-
mon than its possession. The corporation counsel of Rochester, New York.
recognized that the city did “appear” to have authority to acquire and main-
tain public ways outside its limits, but he knew of “no instance where that
authority has been exercised.”? As indicated by the assistant attorney of Mil-
waukee, these matters are usually handled by counties and townships in areas
outside the cities.® A city may be involved by indirection, as in the case of
Berkeley, California. During World War 1I, Berkeley contributed funds to
Contra Costa County to be used for the improvement and maintenance of a
road beyond the city’s boundaries that was felt to be a necessary means of sec-
ondary evacuation of Berkeley residents in the event of enemy attack.* The
city attorney of Charlotte, North Carolina, noted that the city might spend
money to connect a city street with a state highway outside the city.?

When extraterritorial authority is granted to municipal corporations in
regard to public ways, the grant is often contingent upon the existence of
municipal property or undertakings located beyond corporate boundaries. Ar-
kansas municipalities may develop, construct, and maintain harbors and ports
and “works of improvement incidental thereto,” including highways within
or without their corporate limits.® Cities and towns in California may main-
tain all necessary roads to transport gravel from gravel beds that they own
and operate within their respective counties.” Illinois cities and villages may

1 Berkeley, Glendale, and South Gate, California; Denver, Colorado; Lubbock,
Texas; and Charlotte, North Carolina.

2 Letter, April 9, 1932.

3 Letter, September 29, 1932,

4 Letter, city attorney of Berkeley, April 25, 1952.

5 Letter, April 2, 1952.

6 Ark. Stats. (1947), sec. 19-2721.

7 Deering’s Calif. Gen. Laws (1944), Act 5172. Cf. Southlands Co. v. Cily of San
Diego, 211 Cal. 646, 297 Pac. 521 (1931). :
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construct and maintain roads running to ferries and bridges owned by them
within 5 miles of their boundaries.® In Kansas, authority to construct extra-
territorial roads is contingent upon ownership of cemeteries beyond munici-
pal boundaries. Minnesota municipalities may improve “main highways”
leading to and from bridges that they have constructed “over any navigable
stream constituting a boundary thereof.”*® In New Jersey, any municipality
may acquire and maintain streets, avenues, and boulevards leading to munici-
pal parks, playgrounds, and beaches located beyond their boundaries.!t

The incidental nature of extraterritorial authority in relation to public
ways has been noted often. According to the city attorney of Lubbock, Texas,
that city “may acquire, maintain, and regulate public ways beyond the corpo-
rate limits if found by the governing body to be required and closely related
to city functions.”*? Tacoma, Washington, may exercise such authority only
in connection with the operation of public utilities.?® The principle involved
was expressed by the supreme court of California in Mulville v. City of San
Diego:

In certain instances, owing to the urgency of extreme expediency or
necessity, express authority is dispensed with and the power of the
municipality to perform certain acts beyond its boundary is implied as
incidental to the existence of other powers expressly granted.14

An examination of Table 1 reveals statutory authority granted to, as well
as geographical restrictions imposed upon, municipalities in various states
relative to extraterritorial power over streets. Ten states impose more or less
stringent limitations on the area in which municipalities exercise authority in
respect to streets. These limitations vary from 30 miles in Colorado to 1 mile
in West Virginia, with 5 miles most common. The Oregon provision, author-
izing cities to change strect names within 6 miles of their boundaries, is
unique and of very recent origin. Little use has been made of this authority
thus far.

REGULATION

Seven states authorize municipalities to exercise regulatory authority over
extraterritorial streets.”® Colorado cities of the first and second classes “have
full police power and jurisdiction” over lands that they have obtained beyond
their limits for boulevards, avenues, and roadways.’® In Illinois, the “ap-
proaches” to extraterritorial bridges and ferries- owned and controlled by

81ll. Rev. Stats. (1951), Ch. 24, sec. 27-1.

9 Gen. Stats. of Kans. (1949), sec. 12-1412.

10 Minn. Stats. (1945), sec. 164.24.

1 Rev. Stats. of N. J. (1937), Title 40, sec. 61-1.

12 T etter, April 4, 1952.

18 Letter, corporation counsel of Tacoma, March 31, 1952.

14 183 Cal. 734, 192 Pac. 702 (1920), p. 703.

15 Colorado, Illinois, Missouri, Nebraska, Texas, West Virginia, and Wisconsin,
6 Colo. Stats. Anno. (1935), 1949 Replacement, sec. 375.
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Table 1. EXTRATERRITORIAL POWERS OF MUNICIFALITINS KELATINE 10 finrsta

Geographical

State Scope of power limitations Statutory authority
Arkansas............ Highways—incidental to public works No Ark. Stats. (1947), sec. 19-2721.
California........... Roads—incidental to gravel beds No Deering’s Calif. Gen. Laws (1944), Act 5172
Colorado.en...... Boulevards, avenues, and roadways 30 miles Colo. Stats. Anno. (1933), 1949 Replacement,

Ch. 163, sec. 374.

R EETeS CI——— Roads—incidental to ferries and bridges 5 miles Ill. Rev. Stats. (1931), Ch. 24, scc. 27-2.
Indiana..ooee...... Streets and alleys — first-class cities — within | 4 miles Burns Ind. Stats. (1933), 1950 Replacement,
contiguous platted territory secs. 48-190 and 48-1097.

Towa. e Roads—incidental to gravel pits No Acts of 54th Gencral Assembly, Ch. 151, sec. 38.
Kansas....cceeeeeee. Roads—contingent upon cemeteries No Gen. Stats. of Kans. (1949), sec. 12-1412.
Michigan..ceeeen. Boulevards—home rule cities No Comp. Laws of Mich. (1948), sec. 117.4c.
Minnesota........... “Main highways”—incidental to bridges 10 miles Minn. Stats. (1945), sec. 164.24.
Mississippi..ee... | Highways and turnpikes 3 miles Miss. Code (1942), sec. 3449.
Missouri.ncn. Boulevards—Afirst-class cities No Rev. Stats. of Mo. (1949), scc. 90.070.
Nebraskanoenn Streets, alleys, avenues, and boulevards—first- Rev. Stats. of Ncb. (1943), secs. 16-601, 16-609,
class cities 14-366, 17-713, and 18-1208.
Power to purchase property therefor No
Power to appropriate property therefor 10 miles
Same for cities of metropolitan class No
Same for cities of second class and villages 5 miles
Maintenance of roads, highways, or boule- 6 miles
vards
Avenues to cemeteries—cities of primary No
class
New Jersey......... Streets, aventes, and boulevards—incidental to. | No Rev. Stats. of N.J. (1937), Title 40, sec. 61-1.
parks, playgrounds, and beaches
New Mexico....... Streets, alleys, and highways 2 miles N. M. Stats. (1941), scc. 14-3701.
North Carolina.. | Streets No The Gen. Stats of N. C. (1943), sec. 160-204.
Ohi0 e “Park boulevards” — joint construction with No Page’'s Ohio Gen. Code Anno. (1937), sec.
other municipalities 3852-4.
Oklahoma........... Streets, alleys, or boulevards—Tulsa No Okla. Stats. (1941), Title 11, sec. 1291.
Oregon. e eeeeeeee- Cities authorized to change street names 6 miles Ore. Rev. Stats. (1933), sec. 227.120.
South Dakota..... Boulevards No S. D. Code (1939), sec. 450201(98).
Tennessee............ Highways, streets, and boulevards No Anno. Code of Tenn. (1934), sec. 3528(15).
Texas e, Streets, alleys, boulevards, and “other public No Vernon's Tex. Stats. (1948), Art. 969b, sec. 1.
&')noys"—in countics with population over 350,-
Virginia..o....... Rouads, streets, and avenues—cities over 100,000 5 miles Code of Va. (1950), sec. 15-772.
West Virginia.... | Roads and streets 1 mile W. Va. Code (1949), sec. 404.
Wisconsin........... Boulevards and pleasure drives No Wis. Stats. (1951), sec. 27.08(a).

——— s -
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Table 2. EXTRATERRITORIAL POWERS OF MUNICIPALITIES RELATIVE TO BRIDGES AND FERRIES

Geographical Statutory authority
State Scope of power limitations
Alabama...cocee. Ferries On rivers consti- | Code of Ala. (1940) Title 37, sec. 372, and Title
tuting dividing 23, sec. 53.
line between 2
counties, at points
touching munici-
palities
Arkansas.......... Bridges—incidental to ports and harbors No ~ Ark. Stats. (1947), secs. 19-2720 and 19-2721.
Ninois..ccoooeeee.. Bridges and ferries No Ill. Rev. Stats. (1951), Ch. 24, secs. 27-1 and
27-2.
Towa e Bridges and ferries 5 miles Ia. Code Anno. (1949), scc. 383-1; Acts of
! 54th General Assembly, Ch. 151, sec. 23.
Kansas.....o........ Bridges—cities of first class “Within a rcason- | Gen. Stats. of Kans. (1949), sec. 13-1025h.
able distance”
Louisiana........... Bridges—cities and towns on navigable streams Location on stream | La. Gen. Stats. (1939), sec. 3957.
Minnesota........... Bridges—municipalities on streams forming | Location onstream | Minn. Stats. (1945), secs. 164.13, 164.24, 163.10,
boundary of state and “over any navigable and 441.26.
stream constituting a boundary thereof.”
Ferries—towns, villages, and fourth-class
cities may “assist” in the maintenance of
same on roads leading into them.
Mississippi.......... Bridges No Miss. Code (1942), sec. 3538.
Missouri.............. Bridges—cities over 100,000 and special char- | “Within a reason- Rev. Stats. of Mo. (1949), secs. 234-340 and
ter cities—also tunnels and viaducts able distance” 90.070.
Nebraska............ Bridges—cities of primary and first classes | 2 miles Rev. Stats. of Neb. (1943), secs. 19-1201 and

may license and regulate those terminating in
their limits. Cities of the metropolitan class
may purchase or condemn bridges—also, tun-
nels and viaducts

14-1201.
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Table 2. EXTRATERRITORIAL POWERS OF MUNICIPALITIES RELATIVE T0 BRIDGES AND FERRIES (Continucd)

Geographical
State Scope of power limitations Statutory authority
North Dakota.... | Bridges No N. D. Rev. Code (1943), sec. 24.0810.
Oklahoma........... Bridges—cities of first class may contract with | County Okla. Stats. (1941), Title 69, sec. 187.
county or “any public service corporation”
for their construction and maintenance
Oregonu.nn.... Bridges—all municipalities except villages No Ore. Rev. Stats. (1953), sec. 382.505.
Pennsylvania...... Bridges—cities of third class—also, tunnels and | “Partly without Purdon’s Pa. Stats. Anno. (1930-40), sec. 53-
viaducts i| and partly with- 12198-3101.
in” city limits
TeXaS. maaraemeeaee: Bridges—nonhome-rule and nonspecial-char- Vernon's Tex. Stats. (1948), Art. 1015g, sec. 1.
ter cities may acquire bridges “over a river
between the State of Texas and the Republic
of Mexico”
Virginia ... Bridges and ferries — cities and towns may | 40 miles Code of Va. (1950), sec. 33-129.
“contribute funds” to building, improvement,
or purchase of bridges or the establishment
and operation of ferries
Washington........ Ferries 1 mile Remington’s Rev. Stats. of Wash. Anno. (1932),
sec. 5476.
Wisconsin.......... Bridges—any municipality on navigable waters | “Commencing at a Wis. Stats. (1951), sec. 86.21.

forming boundary between Wisconsin and
another state may construct and maintain
bridges over same

point within or

near the limits”

s
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cities and villages “are subject to the municipal control and ordinances of the
city or village, the same as though the bridge or ferry and the approaches
thereto, were situated within the corporate limits of the city or village.”'?
First-class cities in Missouri may control and regulate boulevards that they
have established beyond their ilmits.'

Nebraska cities of the first class may “control” strects, avenues, and
alleys within or without their limits.'* Texas grants each of its incorporated
cities and towns located in counties with a population over 350,000 police
power over streets, boulevards, alleys, and other public ways acquired by them
within or without their corporate limits.2® West Virginia cities may acquire
and maintain roads and streets within 1 mile of their limits and prevent “by
proper fines and penaltes” the littering of these streets with trash.2! Wisconsin
municipalities may exercise “police supervision” over boulevards and pleasure
drives developed and maintained by them partly within and partly without
their limits.22 T

Bripces AND FERRIES

Table 2 sets forth the statutory authority and limitations of municipalities
in various states with respect to extraterritorial bridges and ferries. The gen-
eral laws of 18 states grant municipalities extraterritorial authority in regard
to this type of property. The statutes of Missouri, Nebraska, and Pennsyl-
vania also refer to extraterritorial tunnels and viaducts, which cities may con-
struct in relation to bridges.??

Alabama, Illinois, Towa, Minnesota, and Virginia authorize extraterri-
torial construction of both bridges and ferries. Minnesota is the only state in
which the power to construct and maintain bridges and ferries is granted spe-
cifically to implement the maintenance of extraterritorial roads. Twelve states
authorize extraterritorial construction of bridges only. Washington grants
extraterritorial authority to its cities and towns relative to ferries without
granting such authority relative to bridges. In Arkansas, the extraterritorial
powers of municipalities in relation to bridges are incidental to those pertain-
ing to ports and harbors.

A number of states grant authority to construct and maintain extraterri-
torial bridges only to cities of certain classes. In Kansas, Missouri, Nebraska,
Oklahoma, and Pennsylvania, the size of the city or the class to which it be-
longs determines its powers in these matters. In Minnesota, this is true in
regard to ferries. In that state any city of the first class may contract with the

17[ll. Rev. Stats. (1951), Ch. 24, sec. 27-3.

18 Rev. Stats. of Mo. (1949), scc. 90.080.

19 Rev. Stats. of Neb. (1943), sec. 16-609.

20 Vernon’s Tex. Stats. (1943), Art. 969b, sec. 1.

2L, Va. Code (1949), sec. 494.

22 Wis. Stats. (1947), sec. 27.14(1).

28 Cf. Hauessler v. St. Louis, 205 Mo. 656, 103 S.W. 1034 (1907).
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county in which it is located, or “any public service corporation,” to construct
and maintain bridges over streams within the county. It is perhaps debatable
whether this is correctly considered a grant of extraterritorial authority in
view of the fact that the actual power to construct and maintain such bridges
is not granted to the city. Instead, the statute provides for the accomplishment
of the purpose by indirection through contracts with other agencies. The fact
remains that under this provision a city of the first class may ¢ffect the con-
struction and maintenance of bridges beyond its limits even though it may not
perform the work itself.

In Louisiana, Minnesota, Texas, and Wisconsin, the distinction among
municipalities pertaining to extraterritorial bridges rests on different bases.
In Louisiana, cities and towns located on navigable streams may construct
bridges across these streams; in Wisconsin and Minnesota, municipalities bor-
dering on strcams which form a boundary of the state may construct and
maintain bridges over these streams. Nonhome rule and nonspecial charter
cities in Texas may acquire extraterritorial bridges located “over a river be-
tween the State of Texas and the Republic of Mexico.”

Eleven states impose geographical limitations upon the area in which mu-
nicipalitics may acquire, build, or maintain extraterritorial bridges or ferries.
In some states these limitations are indefinite, while in others they arc defi-
nite; in some they are stringent, while in others they are lenient. For example,
Kansas and Missouri allow municipalities to exercise such powers “within a
reasonable distance” from their boundaries, while the cities of the metropoli-
tan class in Nebraska are limited to 2 miles and the cities and towns of Vir-
ginia to 40 miles.

Some states specifically empower municipalities to acquire and maintain
such facilities in conjunction with other governmental units.®* This type of
arrangement is found in Alabama, Minnesota, and Virginia. Alabama munici-
palities may aid in the construction of bridges and ferries between adjoining
counties, which assume the major portion of the financial burden, if they are
benefited thereby.? Any town, village, or fourth-class city of Minnesota may
appropriate money “to assist in the improvement and maintenance of roads
lying beyond its boundaries and leading into it, and of ferries and bridges
thereon . . .”?¢ In Virginia, any town or city may “contribute funds or other
aid” toward the building or maintenance of bridges or ferries.*” Although it
is not clear to whom the funds may be contributed, the intent to make it pos-
sible for these municipalities to cooperate with other governmental units in
such undertakings is apparent.

24 Appendix.

25 Code of Ala. (1940), Title 23, sec. 53. )

26 Minn. Stats. (1945), secs. 163.10 and 441.26. Cf. Peterson v. City of Jordan, 1335
Minn. 384, 160 N.W. 1026 (1917).

27 Code of Va. (1950), sec. 33-129.
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RrEGuLATION

Municipalitics in four states may regulate and control bridges or ferries
that they have acquired or constructed beyond their boundaries. Alabama and
Washington provide for “regulation” and “control.”?® Nebraska not only pro-
vides for “regulation” of extraterritorial bridges constructed by its cities of
the metropolitan class, it also grants its citics of the primary and first classes
authority to “license and regulate” all toll bridges that terminate within their
boundaries.? In Illinois, municipal bridges and ferries, “when outside the cor-
porate limits, are subject to the municipal control and ordinances of the city
or village, the same as though the bridge or ferry and the approaches thereto,
were situated within the corporate limits of the city or village.”3

As indicated previously in regard to other types of extraterritorial prop-
erty, absence from the general laws of a state of authority for municipalities
to acquire and maintain bridges or ferries beyond their limits does not neces-
sarily mean that none of the cities of the state enjoy such authority, since it
may be granted by individual charter.** Courts have been willing to recognize
the existence of implied authority to provide such facilities.?* A few states
delegate to municipalities certain regulatory authority over ferries operating
outside their limits from a terminus within their limits, even though they do
not possess authority to acquire or construct such ferries.??

1053 (1892).

MisceLLANEOUS PROPERTY

Considered collectively, the states grant municipalities authority to ac-
quire and maintain a wide variety of extraterritorial property, in addition to
the categories already discussed. There is considerable variation in the amount
and diversity of such authorizations. Even in those few states that make no
such grants in their general laws, some municipalities maintain miscellaneous
extraterritorial property on the basis of special charter provisions.

It is possible in some states for municipalities to own and maintain vari-
ous types of extraterritorial property without specific authorization. This
authority arises chiefly from two sources. It may be implied from a grant of
power to provide certain facilities or services to the inhabitants of the city. It
is generally conceded, for example, that a city possessing authority to provide

28 Code of Ala. (1940), Title 37, sec. 372; Remington’s Rev. Stats. of Wash. Anno.
(1932), sec. 5476.

29 Rev. Stats. of Neb. (1943), sec. 19-201.

30 [ll. Rev. Stats. (1951), Ch. 24, sec. 27-3.

31 Cf. Roy v. Kansas City, 224 S\W. 132 (Mo. App., 1920).

32 Cf. Southlands Co. v. City of San Diego, 211 Cal. 646, 297 Pac. 521 (1931).

32 Cf. City of Bellaire ex rel. Sedgwick v. Bellaire, etc. Ferry Co., 105 Ohio St. 247,
136 N.E. 899 (1922); Arkadelphia Lumber Co. v. Arkadelphia, 56 Ark. 370, 19 S.W.

34 Including cemeteries, hospitals, recreational and sanitary facilities, penal and char-
itable institutions, wharves and docks, dams, levees and dikes, schools, canals, quarries,
drainage facilities, and other minor types of property.
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water for its inhabitants may acquire the necessary property, extraterritorial
or otherwise.®* The same is true in some states in regard {o other services,
such as electricity, gas, and sewage facilities. This does not mean that a city
may acquire any property that may be “convenient” or “useful” for such pur-
poses; the property must be “necessary” or “indispensable.”#® Although this
may be important as a possible source of municipal authority, the extent of its
use is difficult to ascertain.

The second major source from which power to acquire miscellancous ex-
traterritorial property arises is found in grants of authority to acquire “prop-
erty” or ‘“real estate” beyond municipal boundaries. This type of grant is
common and takes a variety of forms. Louisiana municipalities may acquire
property “within or without the corporate limits for all proper municipal pur-
poses.”*" Second-class cities in Minnesota may acquire property “wherever
located, for any public or charitable purpose . . .”*® Any Tennessee city may
acquire and maintain property “within or without the city or state” and hold
real estate for “corporate purposes” beyond its limits.®® In four states, the
term “public buildings” is used in the statutory authorization.*® Although this
type of provision does not remove all questions concerning the ability of a city
to acquire miscellaneous extraterritorial property, it does provide the local
unit with greater flexibility.

SPECIFIC TYPES OF PROPERTY

Table 3 summarizes the power of municipalities in the various states in
regard to the acquisition of different kinds of extraterritorial property. A
number of significant facts are revealed. More states authorize municipalities
to own and maintain cemeteries beyond their limits than any other type of
property.** Most states grant this power unconditionally, but a few impose
limitations. Idaho, Kansas, Nebraska, Oklahoma, and Wyoming place limita-
tions upon some or all of their cities in terms of acreage. Minnesota, Missouri,
and Virginia impose limitations in terms of the distance from their boundaries
that cities may go to obtain land for cemeteries.

Next to cemeteries, more states empower cities to acquire and maintain
hospitals beyond their boundaries than any other form of property. Lleven
states impose geographical limitations on the area in which this authority may

35 Fugene McQuillin, op. cit., sec. 35.17.

36 Appendix.

37 La. Rev. Stats. (1950), Title 33, sec. 361.

38 Minn. Stats. (1945), sec. 501.11.

3% Appendix.

40 Ark. Stais. (1947), sec. 35-901, limiting the authority to 5 miles; Comp. Laws of
Mich. (1948), granting power only to home rule cities; Okla. Stats. (1941), Title 11,
sec. 563, pertaining to cities over 2,000 population; Fi7yo. Comp. Stats. (1945), scc. 29-303,
granting authority to cities of the first class.

41 According to the Colorado Municipal League, 32 of 38 cities surveyed maintained
extraterritorial municipal cemeteries. Letter, April 30, 1952.
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be excrcised, The limitations vary from 3 to 20 miles. A few states limit cities
and towns in such matters to the county or counties in which they are located
or to “the vicinity” of their corporate area.

Some 20 states grant municipalities authority to acquire and maintain
extraterritorial property or facilities of a “recreational” nature. Seven states
specifically refer to “recreational” centers of facilities. In addition to general
recreational facilities and playgrounds, municipalities in some states may estab-
lish and maintain a variety of specific types of facilities for recreational pur-
poses, including golf courses, athletic fields, stadiwms, auditoriums, libraries,
convention halls, swimming pools, museums, gymnasiums, camps, and forests.

Municipalities in 10 states may maintain extraterritorial penal institutions.
The type of penal institution most commonly specified is the workhouse.
Michigan, Pennsylvania, and Texas place no geographical restrictions on the
area in which municipalitics may exercise this power. In Alabama and Wash-
ington, cach city or town is restricted to the county or counties in which it is
located. Kansas, Touisiana, Mississippi, and Missouri impose specific limita-
tions varying from 3 to 20 miles. The second most commonly authorized type
of extraterritorial penal institution is the house of correction. Missouri, Penn-
sylvania, and Texas impose no geographical limitations on the construction of
these institutions. As in the case of workhouses, cities and towns in Alabama
are limited to the county or counties in which they are situated. Kansas
imposes a limitation of 5 miles, while Louisiana and Mississippi impose a
limitation of 3 miles. A few states empower municipalities to establish and
maintain other types of extraterritorial penal institutions, such as detention
homes, work farms, reform schools, prisons, and jails. Construction and
maintenance of extraterritorial charitable institutions is authorized by four
states, which impose geographical limitations ranging from 5 to 20 miles.

Municipalities in one-third of the states are empowered by general law to
establish and maintain some type of extraterritorial sanitary and health facili-
ties, other than sewers. In City of Champaign v. Harmon,*? the court held that
under a gencral grant of power to buy and hold real property, a municipal
corporation may buy and hold property beyond its corporate limits for pest-
houses, cemeteries, and other purposes connected with sanitary conditions in
the municipality, Six states specifically authorize extraterritorial pesthouses,
with territorial restrictions ranging from none in Mississippi to 3 miles in
North Carolina. Municipalities in Alabama and Georgia are limited to the
county and the “vicinity,” respectively. In 12 states, municipalities are ex-
pressly empowered to provide extraterritorial facilities for garbage collection,
reduction, or disposal. The geographical limitations are liberal in every state
except North Carolina, where the limitation in regard to crematories and in-
cinerators is 3 miles. California and Pennsylvania limit cities to the county or

1208 111, 491 (1881).
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counties in which they are located, while I'lorida provides that no municipality
may locate garbage collection and disposal plants within another municipality.

Arizona and Oklahoma empower municipalities to acquire and maintain
qunrzmtinc stations within or without their limits. Virginia grants the same
authority, provided the cities and towns first obtain the consent of the county.
In Towa, New Jersey, New York, and Wyoning, municipalities may establish
dumping grounds without any territorial limitations, while in Arizona the only
limitation is that they may not locate such facilities within one mile of any
incorporated area. The special charter cities of Missouri may construct and
maintain toilets beyond their limits, and in Oregon every incorporated city
over 5,000 population mar acquire property within or without its limits for
comfort stations.

Table 3 also reveals that 12 states expressly grant municipalities power
to maintain extraterritorial markets, and 8 of these impose no geographical
limitations. Cities and town in Alabama are restricted to their “police jurisdic-
tion” (1} or 3 miles, according to population), while Nebraska limits the
power of condemnation of property for markets to 10 miles. No municipal
corporation in West Virginia may establish markets beyond one mile of its
boundaries.

Municipalities in 15 states may construct and maintain extraterritorial
wharves, docks, landings, piers, and similar property. Only Alabama and
Louisiana place specific geographical limitations on the extraterritorial arca in
which such authority may be exercised-—5 miles in each state. In 9 states,
similar authority is granted in regard to dams, levees, dikes, bulkheads, em-
bankments, and similar property. Of these, only Indiana and Kansas impose
geographical limitations of 4 and 10 miles, respectively.

Extraterritorial construction of municipal “drains” and “drainage sys-
tems” is authorized in 7 states. A similar authorization in regard to schools is
found in 3 states. In Tennessee, power to acquire extraterritorial sites for
schools has been held to be implied in a charter provision authorizing a mu-
nicipality to hold real estate outside its limits for corporate purposes.** In
California, Colorado, Kansas, Missouri, and Ohio, municipalities may con-
struct canals beyond their limits. In Colorado, this power stems from a consti-
tutional provision granting “corporations” the right of way across public and
private lands for the construction of ditches, canals, and flumes.**

California, Missouri, and South Carolina specifically authorize munici-
palities to acquire and operate extraterritorial quarries. In California, cities
and towns are limited to the county or counties in which they are located; in
Missouri and South Carolina, there are no such restrictions, Municipalities in

43 Reams v. Board of Mayor and Aldermen of McMinnville, 155 Tenn. 222, 291 S.W.
1067 (1927).
44 Town of Lyouns v. City of Longmont, 54 Colo. 112, 129 Pac. 198 (1913).
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Table 3. EXTRATERRITORIAL POowErRs oF MUNICIPALITIES RELATIVE TO MISCELLANEOUS PROPERTY

Geographical
State Scope of power limitations Statutory authority
Alabama.....cc..... Cemeteries . No Code of Ala. (1940), Title 37, sec. 478.
Hospitals, poorhouses, houses of correction,
workhouses, and pesthouses County Tbid., sec. 495
Wharves and landings S miles Ibid., sec. 475
Markets Police jurisdiction Ibid., sec 498
(1% to 3 miles)
Crematories No Ibid., sec. 496
Fireproof buildings for storage of explosives No Ibid,, scc 472
Arizona.....o..... Cemeteries No Ariz. Code Anno. (1939), sec. 16-207.
Quarantine stations No Ibid., sec. 16-602
Garbage reduction plants No Loc. cit.
Dumping grounds Not located within Ibid,, sec 16-611
1 mile of any in-
corporated area
Arkansas............ Cemeteries No Ark. Stats. (1947), sec. 19-2323.
Wharves and market places No Ibid., sec. 35-902
Public buildings Eminent domain Ibid., sec 35-901 ‘
authorized for 5
miles
Cemeteries—cities under first class No Deering’s Calif. Gen. Laws (1944), Act 5186.
Playgrounds No Ihid,, Act 6371
California........... Piers, docks, wharves, quays, and canals No Ibid., Act 5207
Garbage disposal sites County Ibid.,, Act 5198
Gravel beds and quarries County Ibid,, Act 5172
Colorado............. Cemeteries No Colo. Stats. Anno. (1935), 1949 Replacement,
Ch. 163, sec. 10.
Recreational facilities and playgrounds No Ibid., Ch. 136, sec. 1
Florida................ Hospitals, jails, garbage collection and disposal Not in another Fla. Stats. (1949), sec. 180.02.
plants, and golf courses municipality
Georgia............... Hospitals and pesthouses “In the vicinity” Ga. Code (1933), sec. 88-402.
Playgrounds and recreation centers No Ibid,, sec. 69-602
Tdaho...ceee.. Cemeteries 80 acres Ida. Code (1947), sec. 50-1127.
Tinois..eeeeee.. Cemeteries No 1ll. Rev. Stats. (1951), Ch. 24, sec. 23-84.
Hospitals No Ibid., sec. 41-1
Playgrounds and recreation centers—cities un- | No Ibid., sec. 57-1
der 130,000
Stadiums and athletic fields—cities over 30,000 10 acres Ibid., sec 64-1
whose limits coincide with township limits
Sanitaria and auxiliary institutions for TB pa- No Ibid., sec. 72-1
tients
Dirnins No Thid., sec. 35-3
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State Scope of power limitations Statutory authority
Indiana..coooo.... Cemeteries No Burns Ind. Stats. (1933), 1950 Replacement, sec.
48-6012.
Auditoriums and other recreational facilities No Ibid., sec. 48-2601
Levees 4 miles Ibid., secs. 48-1002(14) and 48-4601
Sea-walls, docks, and “other improvements’— Ibid., sec 48-5201
cities “situated upon or adjoining” a harbor con-
nected with a navigable stream or lake .
Construction of works for flood protection County Ibid., secs. 48-4703, 48-4706, 48-4707, and 48-4708
Towa i Cemeteries No Acts of 54th Gen. Assembly, Ch. 151, sec. 24.
Infirmaries No Ibid,, sec 23
Crematories No Ibid., sec 32
Garbage and refuse disposal plants, city dumps, No Ibid,, secs. 19 and 20
and drainage systems
Wharves, docks, and piers No Ibid,, sec. 23
Markets No Loc. cit.
Hospitals No la. Code Anno. (1949), sec. 3807.
Property for flood protection No Ibid., sec. 395.2
Kansas...cooeecee. Cemeteries—3d class cities 80 acres Gen. Stiats. of Kans. (1949), sec. 15-1001.
Hospitals, workhouses, houses of correction,
and pesthouses
Ist class cities 5 miles Ibid., sec. 13-414
2d class cities 20 miles Ibid., sec. 14-428
3d class cities No Ibid., sec. 15-432
Poorhouses—2d class cities 20 miles Ibid,, sec. 14-428
Peuns, pounds, and buildings for impounding ani- No Ibid., secs. 13-435 and 14-419
mals—Ist and 2d class cities
Flushing ditches—1st class cities 5 miles Ihid,, sec. 13-1014
Drains, canals, levees, and embankments to pre- 10 miles Ibid,, sec. 12-635
vent floods
Louisiana............ Cemeteries, schoolhouses, abbatoirs, and public No La. Rev. Stats. (1950), Title 33, sec. 361.
markets
Hospitals, workhouses, and houses of correction 3 miles Ibid., sec. 402
Landings and wharves—cities and towns over | § miles Ibid. sec. 403
1,000
Land for maintenance of navigation channels No Ibid,, Title 34, secs. 361 and 362
and 1mprovement of watercourses
Michigan............ Home rule cities authorized to provide for ac- | No Comp. Laws of Mich. (1948), sec. 117 4e.
quisition of : city halls, police and fire stations,
camps, zoological gardens, museums, libraries,
cemeteries, wharves, landings, levees, watch-
houses, prisons, workhouses, penal farms, “in-
stitutions,” hospitals, markets, office buildings,
and “public buildings of all kinds”
Fourth-class cities authorized to acquire prop- | No Ibid,, sec. 100.2

erty for prisons, workhouses, and “other neces-
sary public uses”




Table 3. EXTRATERRITORIAL PowWERS oF MUNICIPALITIES RELATIVE T0 MISCELLANEOUS PropErTY (Continued)

State Geographical
Scope of power limitations Statutory authority
Minnesota........... Cemeteries, libraries, and school institutions 10 miles Minn. Stats. (1945), sec. 501.11.
Docks and warehouses—villages located on in- Ibid,, sec. 458.01
ternational body of navigable water
Municipal forests—Ist class cities No Ibid,, sec. 459.07
Mississippi.......... Cemeteries, schoolhouses, and pesthouses No Miss. Code (1942), secs. 3396 and 3424.
Hospitals, workhouses, and houses of correction 3 miles Ibid., sec. 3442
Docks, wharves, terminal facilities, storage fa- No Ibid., sec. 3538
cilities, incinerators, warehouses, and cotton
compresses
Missouri.............. Cemeteries Citics of 2d class | Rew. Stats. of Mo. (1949), secs. 214.010, 75.270,
limited to 4 miles; 77.120, 79.430, and 82.240.
cities of 3d and
4th classes limited
to 3 miles; cities
over 100,000 lim-
ited to county
Hospitals, workhouses, and poorhouses Cities of 3d class | Ibid., secs. 73.010, 77.530, and 79.380
limited to 10 miles,
and those of 4th ,
class to 5 miles;
& cities over 100,000
limited to county
Wharves and docks—cities of Ist class No Ibid,, sec. 73.110
Special charter cities authorized to acquire | No Ihid, sec. 81.190
property for: lbrarics, art galleries, museums,
auditoriums, convention halls, refrigeration
plants, fountains, bathing places, watering
troughs, toilets, markets, abbatoirs, medical dis-
pensaries, laboratories, infirmaries, hospitals,
poorhouses, charitable institutions, employment
agencies, pawn shops, jails, city halls, engine
houses, houses of correction, reform schools,
workhouses and farms, detention homes,
morgues, cemeteries, crematories, quarries,
wharves, docks, and canals
Montana..........._. Cemeteries No Rev. Codes of Mont. (1947), sec. 11-948
Hospitals No Ibid., sec. 11-947
Athletic fields and stadiums No Ibid., sec. 62-210
Nebraska............ Cemeteries
cities of the primary class No Rev. Stats. of Neb. (1943), sec. 15-239.
cities of the first class 80 acres Ibid., sec. 16-241
cities of the second class and villages 160 acres Ibid., sec. 17-296
Hospitals
cities of the first class No Ibid., sec. 16-241
cities of the second class and villages Ibid., sec. 17-296

[E——— . e a n e

160 acres
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“able 3. EXTRATERRITORIAL POWERS OF MUNICIPALITIES RELATIVE To MiscELLANIOUS Provigiy (Continued)

Geographical
State Scope of power limitations Statutory authority
Public squares and market places
cities of the metropolitan class No Ibid., sec. 14-366
cities of the first class Eminent domain Ibid., sec. 16-601
limited to 10 miles
Dams and swimming pools—cities of the second | 5 miles Ibid., sec. 17-947
class and villages
Nevada............... Cermcteries and hospitals No Nev. Comp. Laws (1929), sec. 1128.
New
Hampshire..... Dams—towns On any body of | Rew. Laws of N. H. (1942), Title VIII, Ch. 51.
water, part of
which lies in the
town
New Jersey....... Communicable disease hospitals No Rev. Stats. of N. J. (1937), Title 30, secs. 9-73
and 9-28.
Pesthouses No Ibid., sec. 9-28
Playgrounds, beaches, and places for public rec- No Ibid., scc. 61-1
reation
Lands for deposit of ashes and other wastes No Ibid., sec 66-3
Lands for wharves, piers, docks, and harbor No Ibid., sec. 68-1
structures
New Mexico...... Cemeteries No N. M. Stats. (1941), secs. 14-1832 and 14-2709.
Dikes, dams, embankments, and ditches for No Ibid., sec. 14-2801
flood prevention
New York.......... Ceineteries No Cahill’s Consol. Laws of N. Y. (1930), Ch. 26.
sec. 160.
TB hospitals——cities of the first class No Ibid., Ch. 22, sec. 140
Athletic fields and playgrounds — villages au- 3 miles Ibid.,, Ch. 65, sec. 169 and Ch. 65, sec. 169, 1937
thorized to accept and lease land for same Supplenent
Markets, playgrounds, libraries, hospitals, No Ibid., Ch. 65, scc. 89
dumnps, and disposal plants—villages
Gardens, parade grounds, recreation grounds— “Near” Ibid., Ch. 26, scc. 73
cities and villages may accept property in trust
for same
Dumps—towns N Ibid., Ch. 63, sec. 220 )
Drains, dams, culverts, and bulkheads for flood No Ibid,, scc. 89(15) of Village Law, 1948 Dec.

North Carolina..

prctection
Docls

Cemeterics, playgrounds, wharves, markets, or
drainage systems
Tospitals, pesthouses, slaughterhouses, inciner-

ators, rendering plants, and crematories

One end must be
within limits

No

3 miles

Supplement
Ibid., sec. 89(63)

leOGen. Stats. of N. C. (1943), secs. 160-204,
160-2
Ibid., sec. 160-203
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Table 3. EXTRATERRITORIAL POWERS OF MUNICIPALITIES RELATIVE To MISCELLANEOUS PROPERTY (Continued)

Geographical .
State Scope of power limitations Statutory authority
North Dakota....| Cemeteries No N. D. Rev. Code (1943), sec. 40-0501 (46).
Ohio.eee. Cemeteries No Page’s Ohio Gen. Code Anno. (1937), sec. 4154,
Hospitals for contagious discases No Ibid,, sec. 4452
Land for “conservation of forest reserves” No Ihid., sec. 3939(23)
Canals and watercourses—construction and im- Located partly in Ibid., sec. 3623
provements limits or in “ad-
jacent” territory
Oklahoma........... Cenieteries 1-80 acres Okla. Stats. (1941), Title 8, sec. 41.
Hospitals, quarantine stations, and garbage re- No Ibid,, Title 11, sec. 563
duction plants—cities over 2,000
Oregon...coeen..... Property for public squares, memorial monu- No Ore. Rev. Stats. (1953), sec. 226.320.
ments or buildings, pioncer museums, sites for
meeting places for veterans, auto camp grounds,
playgrounds, and comfort stations .
Pennsylvania..... Playgrounds, swimming pools, public baths, No Purdon’s Pa. Stats. (1930-40), Title 53, sec.
bathing places, indoor recreation centers, and 14902. !
gymnasiums—boroughs
Playgrounds and poorhouses—cities No Ibid., secs. 1553, 1558, and 12198-3703

South Carolina..

South Dakota.....

Tennessee...........

Hospitals, prisons, poorfarms, workhouses,
houses of correction, and garbage incinerating
plants

Tracts of land for growth of trees—cities
Wharves—cities

Hospitals for contagious diseases—cities of the
second class may purchase land for same

Cemeteries

Playgrounds, athletic grounds, stadiums—cities
over 50,000

Rock quarries

Slaughter pens—municipalities over 5,000
Property for improvement and protection of
waterironts—cities of 50,000 or more located on
navigable streams

Cemeteries and swimming pools
Public grounds, squares, wharves, subways, and

drains
Powder magazines

County or adja-
cent county

No
In adjacent waters
County

No
5 miles

No
No
No

Ibid., secs. 12198-3601 and 1321

Ibid., sec. 12198-3830
Ibid,, sec. 12198-3901
Ibid., sec. 9676

Code of Laws of S. C. (1942), sec. 7309.
Ibid., sec. 7553
[bid., sec. 7359 °

Ibid., sec. 7472
Ibid,, sec. 7554

S. D. Code (1939), secs. 45.0201 (40) and
45.0201 (98).

Anno. Code of Tenn. (1939), sec. 3528 (15).
Ibid., sec. 3{94
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Table 3. LEXTRATERRITORIAL I’0WERS oF MUNICIPALITIES RELATIVE To MisceLrankous Prorverty (Continucd)

State Geographical
Scope of power limitations Statutory authority
Texas .. Hospitals, playgrounds, incinerators, and gar- The State Vernow's Tex Stats. (1948), Art. 969b, sec 1.
bage disposal plants—cities and towns in coun-
ties witl over 350,000 population
Workhouses, and houses of correction No Ibid,, Art. 1015, sec. 19
Recreation grounds, camps, and accommoda- No Ibid., Art. 1015g, scc. 5
tions—in connection with toll bridge
Wells, pumps, hydrants, cisterns, and reservoirs No Ibid,, Art. 1015(30)
Utah e Cemeteries and hospitals No Utah Code Anno. (1953), sec. 13-8-62.
Vermont..o..... Lands for growing wood and timber No It. Stats. (1947), sec. 7088.
Hospitals—town or village In county or ad- Ibid., sec. 3649
jacent county 1in
Vermont or an-
other state
Virginia. oo Cemeteries “Near” Code of Va. (1930), sec. 15-6.
Land for growth of trees—with consent of No Ibid,, secs. 10-48 and 10-49
county, city, or town in which located
Quarantine grounds—with consent of county No Ibid., sec. 15-6
ITospitals—with consent of county “Near” Ibid., sec. 32-130
Washington........ Cemeteries—citics of 1st and 2d classes No Remington’s Rev. Stats. of Wash. Anno. (1932),
secs. 8966 and 9034 (51).
Hospitals—2d class cities No Ibid., sec 9034 (51)
Bathing beaches and public camps No Ibid., sec. 9319
Dikes, levees, and embankinents for flood pro- No
teclion Ibid., sec. 9355
Jails, workhouses, workshops, stockades, and County Ibid., sec. 10204
other places of confinement
West Virginia....| Cemeteries, crosswalks, drains, gutters, mar- 1 mile W. Va. Code (1949), sec. 494
kets, and incinerators
Wisconsitl........ Cemeteries and parking areas No Wis. Stats. (1951), secs. 62-22 and 157.50.
Lands for forestry purposes No Ibid,, scc. 66.27
Jreakwaters and protection piers Shores of adjoin- Ibid,, sec. 30.05"
ing lakes or rivers
Wyoming......o... Cemeteries and hospitals 80 acres for ceme- Wyo. Comp. Stats. (1943), secs. 29-430(23),

Markets and public buildings—1st class cities
Dumping grounds—I1st class cities

Pens, pounds, buildings, hospitals (Cheyenne)
Cemetery (Rawlins)

teries
No
No
No
No

29-303, and 38-201.
Ibid., sec. 29-303
Tbid, sec. 29-319
Ibid,, secs. 29-3418(17) and 29-3418(32)
Ibid., sec. 29-3515
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some states may acquire extraterritorial quarries without specific statutory
authorization.*

In Kansas and Oregon, cities may acquire property for extraterritorial
public squares. Oregon also authorizes acquisition of extraterritorial property
for auto camp grounds and memorial monuments and buildings. Any Wiscon-
sin city may acquire property “within or without the city” for vehicle parking
areas. Mississippi municipalities may acquire cotton presses outside their
boundaries. In North Carolina, they may acquire and maintain slaughterhouses
and rendering plants within 3 miles of their limits, while in South Carolina,
cities with a population of 5,000 or niore may establish slaughter pens beyond
their boundaries. Louisiana cities may obtain property within or without their
limits for abbatoirs.

This survey indicates that municipalities in the United States may ac-
quire, own, and maintain a wide variety of extraterritorial property. Some
states grant certain classes of municipalities authority to acquire many types
of property, while others grant very little, if any, such power. The acquisition
of extraterritorial miscellaneous property is often authorized to implement the
protection of the public health, safety, and welfare. This is indicated by the
fact that cemeteries, hospitals, and penal and charitable institutions are among
the most frequently authorized property. In some states, extraterritorial prop-
erty may be acquired to protect municipalities against floods.

REGULATION

Municipalities in nine states are expressly authorized to “regulate” some
types of miscellaneous extraterritorial property, most commonly cemeteries.
Alabama municipalities may regulate hospitals, poorhouses, workhouses, houses
of correction, pesthouses, and markets that they have established beyond their
limits.** Cities and villages in Illinois may regulate “all persons approaching
or coming within the limits of the sanitarium or grounds thercof” which they
have established beyond their boundaries.*” In Mississippi, cities and villages
may regulate hospitals, workhouses, and houses of correction constructed by
them within 3 miles of their limits*® Missouri cities of the first class may
regulate wharves and docks that they have erected outside their boundaries,
including regulation of the rates of wharfage.* The relative infrequency of
such authorizations is probably due to the fact that state laws pertaining to the
use of public property are considered sufficient for the protection of extrater-
ritorial municipal property.

45 Cf. Schuneider v. City of Menasha, 118 Wis. 208, 95 N.W. 04 (1903), where the
city was held to have authority to purchase an extraterritorial stone quarry implied from
express authority to grade strects and purchase and hold real estate necessary or con-
venient therefor. Cfi, also, City of Somerville v. City of Waitham, 170 Mass. 160, 48 N.E.
1092 (1898).

16 Code of Ala. (1940), Title 37, secs. 447 and 498,

711l Rev. Stats. (1951), Ch. 24, sec. 72-8.

48 Miss. Code (1942), sec. 3442.

4% Rev. Stats. of Mo. (1949), sec. 73.110.
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AIRPORTS AND PARKS

Airrorrs

Although most states in their general laws expressly grant municipalities
g g Y
authority to construct and operate extraterritorial airports, such specific au-
thorization does not appear to be generally necessary. This situation stems
from the fact that courts have been liberal in their decisions pertaining to this
area of municipal authority, This attitude has been well expressed by Oscar
L. Pond (41,1):
One of the most interesting and striking illustrations of the attitude

of our courts toward an incrcase of the sphere of municipal activity is

found in their trcatment of the power of municipal corporations to

establish and maintain airports. While the municipalitics have not been

permitted to ercct or maintain and operate steam or interurban stations

in connection with their municipal activitics, practically all the courts, in

passing on the question, have found that municipal corporations have the

power and arc authorized to provide and operate airports, involving

extensive expenditures in acquiring large tracts of land within or near

the city limits. . . . The decisions all scem to recognize the importance of

fostering this new method of rapid transportation.

The courts generally take the view that municipalities may acquire and
own airports on the basis of grants of power to further “corporate” or “mu-
nicipal” purposes. In the leading case of State ex rel. Walla Walla v Claitsen,*
the court held that a statute authorizing all cities and towns to acquire, main-
tain, and operate airports, declaring them to be a municipal purpose, and
empowering the cities to exercise eminent domain therefor, construed in con-
nection with other statutory provisions empowering them to acquire property
“for any and all corporate purposes” within or without their limits, was suffi-

¥ )
cient to authorize the extraterritorial acquisition and maintenance of an air-
port, even though the first statute made no mention of the location of airports.
Municipalities may be upheld in the exercise of such authority based on an
authorization pertaining to “public utilities,”* or to the acquisition of land for
“park purposes.”®

In most states, no geographical limitations accompany statutory grants of
authority relative to airports, but a few states do impose them.* No Florida
municipality may locate an extraterritorial airport within the Timits of another
municipal corporation.® Cities and towns in Maine and first-class cities in

1 Appendix.

2 Cf. State ex rel. Chandler w. Jackson, 121 Ohio St. 186, 167 N.E. 396 (1929) ; State
ex rel. Hile v. Cleveland, 26 Ohio App. 265, 160 N.E. 241 (1927).

3 Cf. Wichita v. Clapp, 125 Kans. 100, 263 Pac. 12 (1928).

4 They are not to be implied. In re Petition of Detroit, 308 Mich. 480, 14 N.W.(2d)
140 (1942). Cf. City and County of Denver w. Board of Commissioners of Arapahoe
County, 113 Colo. 150, 156 Pac.(2d) 101 (1945).

5 Fla. Stats. (1949), sec. 180.02.

51
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Pennsylvania must obtain the consent of local governing authorities when
they seck to acquire land for extraterritorial airports.® Cities of the first-class
in Indiana, those of the second class in Pennsylvania, and the municipalities
of Vermont are restricted to the counties in which they are located.” New
York municipalitics are generally limited to 10 miles beyond their boundaries,
and second-class cities in Indiana are limited to 6 miles.® In Idaho, cities and
villages may obtain extraterritorial lands for airports not exceeding 1280
acres.” Minnesota provides that “any two contiguous cities of the first class”
may create a Metropolitan Airport Comrmission, which shall “control and have
jurisdiction over any . . . airport within 25 miles of the city hall of either
city.””10 )

A few states specifically authorize municipalities to acquire and operate
airports outside the state boundaries.’ In acquiring such lands, municipalities
are considered to act in their corporate capacity.’* West Virginia and Wiscon-
sin grant municipalities in adjoining states permission to maintain and operate
airports within their boundaries.’® Other states may extend such permission
without including it in statutory provisions.

Numerous cities have availed themselves of the opportunity to acquire
and maintain extraterritorial airports. Of the 32 cities that supplied informa-
tion on this point, over half indicated they maintained such facilities. Ten dif-
ferent states were represented in these replies, which do not adequately repre-
sent the extent to which cities avail themselves of the opportunity to establish
extraterritorial airports. This may be illustrated by the fact that although no
city in Virginia supplied any information on this point, the League of Vir-
ginia Municipalities stated that many cities in Virginia maintain airports out-
side their boundaries.’* On the other hand, the Connecticut Public Expendi-
tures Council*® and the Illinois Municipal League'® indicated no municipalities
in their states had exercised extraterritorial authority in relation to airports,
although the laws of those states provide for it. The Arkansas Municipal
League noted an interesting example.!” Arkansas authorizes the city of Tex-
arkana to acquire and improve an airport in Texas, but Texas prohibits its

6 Rev. Stats. of Me. (1944), Ch. 21, sec. 17; Purdow’s Pa. Stats. Anno. (1930-40),
Title 53, sec. 3800-1. Cf. Wentz v. City of Philadelphia, 301 Pa. 261, 151 Atl. 883 (1930).

7 Burns Ind. Stats. (1933), 1950 Replacement, sec. 14-401; Purdow’s Pa. Stats. Anno.
(1930-40), Title 53, sec. 3800-1; Vt. Stats. (1947), secs. 3818, 3821, and 3822.

8 Cahill’s Consol. Laws of N. V. (1930), 1948 Dec. Supp., Gen. Mun. Law, scc. 350;
Burns Ind. Stats. (1933), 1950 Replacement, sec. 14-505.

91da. Code (1947), sec. 21-401.

10 Minn. Stats. (1945), secs. 360.101 and 360.123.

11 Appendix.

12 McLaughlin v. City of Chattanooga, 180 Tenn. 638, 177 S.W.(2d) 823 (1944).

B3IV, Va. Code (1949), sec. 586; Wis. Stats. (1951), sec. 114.11(3).

14 Letter, exccutive secretary, April 2, 1955,

15 Letter, director of Municipal Consulting Service, April 10, 1952

16 Letter, municipal consultant on law of municipal corporations, April 2, 1952,

17 Letter, executive director, April 1, 1952.
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cities from acquiring property or spending moncey outside the state. There-
fore, Texarkana, Arkansas, and Texarkana, Texas, have jointly built an air-
port, sewage disposal system, and library-—all in Texas.

REGULATION

Of those states that grant extraterritorial power in relation to airports,
two-thirds expressly permit municipalitics to cexercise regulatory authority
over them and adjacent territory. Colorado, Georgia, Kansas, Maryland, Mich-
igan, Ncbraska, North Dakota, Oregon, South Carolina, South Dakota, and
Tennessce extend to municipalities a general authorization to “regulate” or
“police” extraterritorial airports.'® Cities and towns in Louisiana may “police”
such airports and enforce zoning rcgulations to protect the approaches
thereto.’® Arkansas cities are restricted in their zoning activities to the area
within 5 miles of an extraterritorial airport.®®

Each Alabama municipality may condemn or purchase “the right to abate
or remove any structure, building, tower, pole, wire, tree, woods, or other
thing” located within one-fourth of a mile from its airports, if these things
have been found to constitute a menace to the safety of aircraft using the
airports.?* In order to provide free air space for the safe ascent and descent
of aircraft and the safe use of any airport maintained by them, cities of the
first-class in Indiana may establish restricted zones “for a distance not more
than fiftcen hundred (1,500) feet in any and all directions from the bound-
aries of such airport or aviation field,” within which “no building or other
structure shall be erccted high enough to interfere with the descent of an
aircraft . . .” These cities may also prevent the erection or require the removal
of “all buildings, towers, poles, wires, cables, and other structures” within
such a zone.22 In this way, the specific extraterritorial regulatory activities in
which the municipalities may engage are more definitely outlined. Municipali-
ties in New Mexico may prevent the construction of or remove any hazards
“adjacent to” airports that they own and operate within or without their
limits.2

Arizona provides for the exercise of regulatory authority over extraterri-
torial airports in a different manner. Where an airport is owned or controlled
by a political subdivision in that state and a hazard area pertaining to the air-
port is located outside the limits of the subdivision, that subdivision and the
subdivision in which the hazard area is located may create a joint airport
zoning board. This board has the same authority to adopt and cnforce zoning

18 Appendix.

18 La. Rev. Stais. (1950), Title 2, secs. 131 and 384.

20 Ark. Stats. (1947), sec. 74-302.

21 Code of Ala. (1940), Title 4, sec. 30. Cf. Title 4, sec. 34.

22 Burns Ind. Stats. (1933), 1950 Replacement, sec. 14-497. Cities of the second class
possess similar authority within 600 feet of the airport. Ibid., sec. 14-305.

23 N. M. Stats. (1941), sec. 27-209.
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regulations as is granted to the cooperating subdivisions within their own ter-
ritory.* A comparable provision is found in Montana, but it goes one step
further in providing:
If in the judgment of a political subdivision owning or controlling an

airport, the political subdivision within which is located an airport hazard

arca appertaining to that airport, has failed to adopt or enforce reason-

ably adequate airport zoning regulations for such area . .. and if that

political subdivision has refused to join in creating a joint airport zoning

board . . . the political subdivision owning or controlling the airport may

itself adopt, administer, and enforce airport zoning regulations for the

airport hazard area in question,25

In the event of conflict of regulatiohs, “the regulations of the political
subdivision owning or controlling the airport shall govern and prevail.”?¢
Arkansas cities may “promulgate, administer, and enforce airport zoning reg-
ulations even though all or a part of the airport in question, or all or a part of
the area to be zoned up to five miles bevond the airport, is located outside its
corporate limits and within the territory of another subdivision.”?*

Cities and towns in Maine and. North Carolina may promulgate and en-
force zoning regulations to protect the approaches of any airport owned by
them and located outside their corporate boundaries.?® Nevada municipalities
are empowered to “perform any duties necessary or convenient for the regu-
lation of air traffic” at airports maintained by them beyond their limits.2® Any
city, village, or town in New York may purchase or condemn the right to
“abate or remove any flight hazard” within the “flight hazard area,” which is
defined as “the approach and turning zones which lie within three thousand
feet of such airport . . . or within such greater distance as the Federal Civil
Aeronautics Administration or its successor may declare to be necessary with
respect to any particular airport . . .”*® The municipalities of Texas and Vir-
ginia may obtain easements outside extraterritorial airports to assure safe
operation.®

In the quarter century during which airport zoning ordinances have been
in effect throughout the country, very few contests involving their validity
have reached the highest court of any state.®? There is general public accept-
ance of airport zoning by municipalities.

24 Ariz. Code Anno. (1939), sec. 48-133(b). Cf. sec. 48-101.

25 Rev. Codes of Mont. (1947), sec. 1-712.

* Loc. cit. Municipalities in Montana may also appoint airport police “with full
police powers” to protect extraterritorial airports. 1bid., sec. 1-815.

27 Ark. Stats. (1947), sec. 74-302.

28 Rev. Stats. of Me. (1944), Ch. 21, sec. 10; The Gen. Stats. of N. C. (1943),
sec. 63-31.

22 Nev. Comp. Laws (1929), secs. 289 and 291.

80 Cahill’s Consol. Laws of N. Y. (1930), 1948 Dec. Supp., General Municipal Law,
sec. 355.

3t Pernow's Tex. Stats. (1948), Art. 46d-2: Code of Va. (1950), sec. 520.

82 Cf. Yara Engineering Corp. v. City of Newark, 132 N.J.L. 370, 40 Atl.(2d) 559
(1945) ; Rice v. City of Newark, 132 N.J.1L. 387, 40 Atl.(2d) 551 (1945).
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Parxs

Municipalities in about three-fourths of the state are empowered by
general law to acquire and maintain extraterritorial parks. Some municipali-
ties in the remaining states are authorized to provide these facilitics by special
laws or individual charters.®® This power may be implicd from a general grant
of authority, such as power to acquire extraterritorial land for a “‘public use.”
Such an authorization may be found in general laws or individual charters.
Florida municipalitics may acquire and lease land and buildings within or
beyond their corporate limits, an authorization considered sufficient to provide
for extraterritorial parks.®* Cities and villages in Idaho may acquire lands
outside their boundarics for the “health and general welfare of such munici-
palities respectively.” Extraterritorial parks have been established on the basis
of this authorization.’® A charter provision granting a city power to acquire
land beyond its limits for a public or corporate purpose may be considered to
grant similar authority.®

Generalizations pertaining to the acquisition of extraterritorial parks are
subject to qualification in some states on the basis of the method used to
acquire the property. A grant of authority to acquire property beyond mu-
nicipal limits for parks usually provides a variety of methods of acquisition,
including purchase, condemnation, donation, or lease. In the absence of
specific authorization, the courts may be reluctant to permit cities to condemn
extraterritorial property for parks, even though they have been empowercd
to “acquire” it A few states specifically limit the ways in which such
property may be obtained. Arizona municipalities may lease or obtain by gift
from the United States or other governmental agency real property within
or without their boundarics for parks.?® Cities with a population of 5,000-
100,000 in Illinois and those of the third and fourth classes in Missouri may
purchase extraterritorial land for parks.*® Cities of the fourth class in Indiana
may accept such land as a gift for the purpose of establishing a memorial
forest preserve or park.*® Citics of the third class in Kansas and all munici-
palities in Mississippi may acquire property for extraterritorial parks by pur-
chase or donation while those in North Dakota are limited to purchase or

33 Appendix.,

81 I'lg, Stats. (1949), scc. 481.02; letter, attorney general of Tlorida, dated January
18, 1952.

35 Appendix.

86 Cf. Allison v. City of Phoenix, 44 Ariz. 66, 33 Pac.(2d) 967 (1934) ; City of
Quitman v. Jelks and McLeod, 139 Ga. 238, 77 S.Iu 76 (1913).

37 Cf. City of Birmingham v. Brown, 241 Ala. 203, 2 So.(2d) 305 (1941).

38 driz. Code Anno. (1939), sec. 16-1502.

39 JIl. Rev. Stats. (1931), Ch. 24, sec. 52-5; Rev. Stats. of Mo. (1949), secs. 77.140
and 79.390.

10 Byrns Ind. Stats. (1933), 1950 Replacement, sec. 48-5705.
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devise.*! Cities and villages in Minnesota may receive such property in trust.*?
Nearly half of the states granting municipal corporations authority to
acquire and maintain extraterritorial parks place some limitation on the area
in which this power may be exercised. Some states imposc specific limitations,
ranging from 1 to 75 miles. Others impose indefinite limitations. Any city in
Ilinois with a population of 5,000-100,000 may purchase land for parks “in
and around the city,” and cities under 15,000 may acquire such land “by pur-
chasc or otherwise” within 4 miles of their corporate limits.** All cities in
Kentucky may acquire land for parks “at any place reasonably accessible” to
the inhabitants of the citics.** Cities and villages in New York may hold prop-
erty in trust for parks “within or near” their boundaries.*® Municipal boards
of park commissioners in Ohio may establish parks within their respective
cities or in territory “contiguous” thereto.*® Connecticut provides that no town
or borough may locate an extraterritorial park in another incorporated city.*’
The statutory provision in Pennsylvania is unique:

It shall be lawful for the cities of this commonwealth to purchase,
acquire, enter upon, take, use, and appropriate private property, for the
purpose of making . . . and maintaining public parks. . . . Provided,
that where such private property is outside of the city, it may be annexed
thereto by ordinance of said city.48

Of the cities supplying information relative to the exercise of authority
to establish extraterritorial airports and parks, one-third indicated use of such
authority to acquire parks. Approximately one-fifth indicated they made no
use of such power. The remainder either made no reply on this point or
merely referred to the statutory authorization without indicating whether it
had been used. Replies from most state municipal leagues were also inadequate
on this point. The state organizations in Connecticut, Illinois, and New Jersey
indicated that no municipalities in their states exercise such powers.*?

RecuLaTION

Of the 35 states specifically empowering municipalities to establish and
maintain cxtraterritorial parks, 22 expressly authorize the exercise of mu-

41 Gen. Stats. of Kans. (1949), sec. 15-901; Miss. Code (1942), sec. 3396; N. D. Rev.
Code (1943), sec. 40-4901.

42 Minn, Stats. (1945), sec. 501.11.

43 Jll. Rev. Stats. (1951), Ch, 24, secs. 52-5 and 52-8.

41 Ky Rev. Stats. (1948), sec. 97.060.

45 Cahill’s Consol. Laws of N. Y. (1930), Ch. 25, sec. 73.

46 Page’s Ohio Gen. Code Anno. (1937), sec. 4060. Cf. City of Nashville v. Vaughn,
155 Tenn. 498, 14 S'W.(2d) 716 (1929); Booth v. City of Minneapolis, 163 Minn. 223,
203 N.W. 25 (1925).

47 Gen. Stats. of Conn. (1949), Title TV, sec. 664.

48 Purdow’s Pa. Stats. (1940), Title 53 sec. 1553. Cf. City of Pueblo v. Stanton,
45 Colo. 523, 102 I’ac. 512 (1909).

9 Letter, Connecticut Public Expenditure Council, April 10, 1952; letter, municipal
consultant on law of municipal corporations, Illinois Municipal League, Apl‘ll 2, 1952;
letter, New Jerscy State Leaguc of Mumcxpahnes April 9, 1952,
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nicipal authority over these parks. Municipalities in four states may exercise
“jurisdiction” over extraterritorial parks,®® while an equal number of states
grant authority to “regulate” or “control” them.?* The statutes of seven states
specfically refer to “police” control over extraterritorial municipal parks.®* In
the remaining states, control over these parks apparently lies in the hands of
law enforcement agencies of other units of government, especially counties.
This discussion indicates that those states granting municipalities extra-
territorial powers relative to airports and parks may limit the exercise of these
powers in regard to (1) methods of acquisition, (2) geographical area in
which they may be acquired, and (3) degree of control. Some states simply
grant municipalities authority to “acquire” extraterritorial parks and airports,
without any specifications concerning the methods that may be used. Others
restrict the ways in which they may be obtained by eminent domain, purchase,
donation, “or otherwise.” Many states place no geographical Jimitations on the
area in which such power may be exercised ; others impose limitations ranging
from 1 to 75 miles; a few express limitations in terms of acreage. Some states
grant municipalities no regulatory authority over extraterritorial airports and
parks; others grant complete police supervision. In some states it is possible
for municipal corporations to acquire such facilities in the absence of specific
statutory or charter authorization, particularly where a grant of power to
acquire extraterritorial “property” or “facilities” for public purpose exists.

50 Ark. Stats. (1947), sec. 35-910; Decring’s Calif. Gen. Laws (1943), Act 6731;
Ia. Code Anno. (1949), scc. 370.20; 1ll. Rev. Stats. (1951), Ch. 24, sec. 23-1-7.

51 Okla. Stats. (1941), Title 11, scc. 1215, and Title 50, sec. 16; Page’s Ohio Gen.
Code Anno. (1937), sec. 3658-1; Rev. Stats. of Mo. (1949), sec. 90.080; Rev. Stats. of
Neb. (1943), scc. 15-210.

52 Code of Ala. (1940), Title 37, sec. 477; Burns Ind. Stats. (1933), 1950 Replace-
ment, secs. 48-5703 and 48-5707; Minn. Stais. (1943), secs. 440.37 and 440.40; Ore. Rev.
Stats. (1933), sec. 95.1720; 17is. Stats. (1951), sec. 27.14(1) ; Ky. Rev. Stats. (1943),
sec. 97.255; Rev. Stats. of N. J. (1937), Title 40, secs. 61-25 and 61-26.



VI
EXTRATERRITORIAL EXERCISE OIF THE
POLICE POWLER

“As a general rule municipal police power and ordinances operate only
within the municipal areca, and the police power of a municipal corporation
cannot be exercised outside its boundaries without special authorization.”*
The gencral laws of most states grant municipalities authority to exercise
some phase of police power beyond their limits.* A few states restrict the ex-
ercise of this power to a few types of extraterritorial property owned and
maintained by cities, especially airports and parks. California municipalities
have “jurisdiction” over extraterritorial parks, boulevards, and playgrounds,
as well as strects and avenues leading thereto from the municipalities, “and
over persons and property therein.”* South Dakota citics may exercise juris-
diction over “any ground or park” owned by them within one mile of their
limits, “for the purpose of promoting the health . . . of the community . . .’

In Georgia, Louisiana, Maine, and Maryland, municipalities may extend
police authority to airports owned and operated beyond their boundaries.®
Towa, Kentucky, and New Jersey grant similar jurisdiction to some cities in
regard to extraterritorial parks.® Ohio municipalities may provide cemeteries
beyond their limits, “and the police powers of the corporation shall extend to
those places.”” An Ohio municipal corporation owning and using lands beyond
its limits for a “municipal purpose” may provide “all needful police or sani-
tary regulations for the protection of such property and . . . prosecute viola-
tions thereof in the municipal or police court of such municipality.”®

Extraterritorial extensions of the general police power of municipalities
may be placed in two broad categories. In one category belong those regula-
tions imposed as a condition to the exercise of an activity within municipal
limits by persons or businesses located outside those limits, such as the sale
of milk or bakery goods or the provision of laundry service. In the other cate-
gory belong the extraterritorial regulations that are not imposed as a condi-
tion to the exercise of such intracity activities. Regulations in the first cate-
gory are more easily and generally sustained by the courts, since the munici-

1 Fugene McQuillin, op. cit., sec. 24.57. Appendix.

2 Appendix.

3 Deering’s Calif. Gen. Laws. (1944), Act 6371.

15, D. Code (1939), sec. 45.0201.

5Ga. Code (1933), sec. 11-201; La. Rev. Stats. (1950), Title 2, secs. 131 and 384;
Rev. Stats. of Me. (1944), Ch. 21, sec. 10; Auno. Code of Md. (1951), Art. 1A, sec. 35.
Maryland grants additional extraterritorial police jurisdiction to some cities by special law.

6 Ja. Code Anno. (1949), scc. 370.20; Ky. Rev. Stats. (1948), sec. 97.255; Rev. Stats.
of N. J. (1937), Title 40, secs. 61-25 and 61-26.

7 Page’s Ohio Gen. Code Anno. (1937), sec. 4154.

8 Ibid., sec. 3648-1.
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pality does not in a strict sense extend its regulations beyond its limits. In-
stead, it merely provides that any person or business focated outside its bound-
aries must submit to certain municipal controls or regulations as a neccssary
condition to doing business inside. Regulations belonging to the second cate-
gory arc more difficult to sustain, and frequently they have been held void by
the courts. This second type of extraterritorial police authority must be au-
thorized by statutory provision, and such grants of power may be reviewed
by the courts to determine whether they are necessary to the implementation
of police authority within municipal limits. They may also be reviewed to
determine their constitutionality.”

Heartu

More states grant municipalities authority to exercise extraterritorial
police power in order to protect and promote public health than for any other
purpose. Some states specifically grant very general authority in such matters.
The Florida statutory provision is typical: “Any municipality is hereby au-
thorized and empowered to extend and execute all of its corporate powers. ..
outside of its corporate limits . . . as may be desirable or nccessary for the
promotion of the public health . . .”*® The only limitation is found in the re-
quirement that such authority “shall not extend or apply within the corporate
limits of another municipality.”’* North Dakota municipalities are granted
power within one-half mile of their limits.** Illinois municipalities are granted
jurisdiction “in and over all places within one-half mile of the corporate limits
for the purpose of enforcing health and quarantine ordinances and regula-
tions.””** Montana cities may exercise similar authority “in and over all places
within five miles of the boundaries” for similar purposes.’* Boards of health
in Arkansas citics of the first and second classes have “jurisdiction for one (1)
mile beyond the city limits . . .”*® Mayors of sccond-class cities in Idaho
may enforce health or quarantine ordinances within 3 miles of the boundaries
of their cities.® Similar broad authority may be incorporated in special legis-
matters, excepting taxation, within one-half mile of the corporate limits of the city.”
lation referring to a single city.*’

Most states that grant extraterritorial authority pertaining to health are

9 One of the rare instances where a grant of authority has been declared unconsti-
tutional is found in Malone v. Williams, 118 Tenm. 390, 103 S.W. 798 (1907).

10 Fla. Stats. (1949), sec. 180.02.

11 I oc. cit.

12 N. D. Rev. Code (1943), sec. 40-0601.

12 JJI. Rev. Stats. (1951), Ch. 24, sec. 8-1. Cf. City of Chicago v. National Brick
Co., 331 TII. App. 614, 43 N.E.(2d) 647 (1948).

14 Rev. Codes of Mont, (1947), sec. 11-802,

15 4yk. Stats. (1947), sec. 82-203.

16 [dg, Code (1947), scc. 50-326. These mayors are also granted jurisdiction in “all

17 Cf, Harrison v. Mayor, eic. of Baltimore, 1 Gill 264 (Md. 1843) ; State ©. Rice,
158 N.C. 635, 74 S.E. 582 (1912).
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quite specific as to the type of regulation that may be exended beyond mu-
nicipal boundaries. The area in which such authority may be exercised is
usually circumscribed in a definite fashion, In Alabama and North Carolina,
the “sanitary ordinances” of cities and towns are given extraterritorial effect.
In North Carolina, they are limited to 1 mile from the corporate boundaries,
while in Alabama they extend throughout the “police jurisdiction” of the mu-
nicipalities.’® The most common extraterritorial authority granted to munici-
palities in regard to health pertains to quarantine laws and other regulations
designed to prevent the introduction of contagious diseases into cities and
towns. Limits of the exercise of such authority range from 1 mile in Michi-
gan to 12 miles in Nevada and Utah.?®

Variations of this type of authority are found in a few states. Local
boards of health in Delaware may direct the removal of any “noisome matter”
within 1 mile of their respective municipal boundaries, if such “matter” con-
stitutes a health hazard.2® Fourth-class citics in Minnesota may prevent “in-
fected” boats, vessels, or cars from coming within or “near” their corporate
limits.?* Virginia cities and towns may “prescribe the quarantine to be per-
formed by all vessels arriving within the harbor or vicinity of such city or
town . . 722

Several states authorize municipalities to exercise certain incidental pow-
ers related to the protection of public health. Alabama cities and towns may
regulate markets and inspect food products offered for sale within their police
jurisdiction, with special emphasis on the preparation of fresh meats.?® Any
city or village in Wisconsin may “regulate or prohibit the emission of dense
smoke into the open air within its limits and one mile therefrom.”?* In 