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INTRODUCTION

Gib Carter, Marine Agent
Oregon State University Extension Service
Multnomah County Office

This ninth annual conference of the
Future of the Northwest Maritime Industries
was truly one that looked at the future. All
the panels were about things not presently in
place, or about situations in which change is
desirable. How will one judge to what degree
our deliberation and participation may have
helped to shape any changes to come, whether
they be law or just local practice with a
common consensus? Certainly the people who
can make things happen were present, both as
conference participants and panel discussion
members.
I have no doubt the conference serves a
Otherwise we would not
useful purpose.
consistently draw these numbers with the high
level of management represented. However, as coordinator of this event I
am interested in specifics as to benefits gained during any one event, or
benefits gained through participating in several conferences. An informal
note or telephone call would be helpful and appreciated. I am equally
appreciative of constructive criticism about management and production of
the conference.
This "Proceedings" is a compilation of the prepared remarks with
selected questions and answers. For those who attended the conference, it
will be a record with a variety of uses. For others interested in the
subjects, it may serve as both a reference and a source of insight as to
how those in the Columbia River Basin feel about these issues and problems.
My personal goals for the short term future are to continue to press
for more direct communication between those in the marine transportation
industry and those in the academic institutions in the Northwest who are
doing related study and research. In addition, I will continue my own
program in learning more about the Columbia River Basin, its industry, and
its people.
It is always a pleasure to visit with you and professionally rewarding
as well. My office recently moved to the Harder House, S.W. 10th and
Market Street, Portland, OR 97201, telephone 229-4850. My mailing address
remains the same: P.O. Box 1261, Portland, OR 97207. You are invited to
call or visit anytime.
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PANEL: THE SHIPPING ACT OF 1982

INTRODUCTORY REMARKS
John Benner, General Counsel
Federal Maritime Commission

-14,n.;41%

We have a very timely subject here, and I
think we have a panel that covers a very nice
range of the affected interest in terms of new
shipping legislation. Although I realize that
many of you do not deal directly with the
regulatory aspect of international liner
shipping, I think anybody in the maritime
field needs to be very much aware of what is
going on in Washington now in regulatory and
promotional programs. We are at a watershed
point, and the actions that are taken, or not
taken, on legislation this year will have a
profound impact on the operation of liner
service in this area, and indeed everyplace in
the United States.

I would want to point out that the legislation now is moving forward
on two parallel tracks, the senate version of maritime regulatory reform,
that's SB 1593, has gone through final committee mark-up, but has not yet
reached the floor on the Senate. We daily watch to see if that event is
imminent. The House version of the bill has passed the House, as of last
week, by an overwhelming majority, and if these bills are to become laws,
the Senate bill still has to get to the floor and pass, and there is going
to have to be a conference between the House and Senate committee memebers
to iron out any differences between the two bills. But, this is the kind
of thing that could happen within the next two weeks, really, so it could
not be more timely.
The other thing about the legislation that I would like to point out,
just as an introductory matter, is that this area, the Pacific Northwest,
is involved through its representatives in a very substantial way. You
have Senators Packwood and Hatfield from Oregon; Senator Packwood is
chairman of the Senate Commerce Committee and is perhaps the key
congressional representative in this area on the Senate side, Senator
Hatfield, through his chairmanship of the Appropriations Committee, of
course, has responsibility for the operations of some of the machinery that
has to be created here. Also, the Chairman of the Federal Maritime
Commission is from Portland, Punch Green, and one of the better parts of my
experience practicing law has been the opportunity to work with Punch
Green. Also, Senator Gorton, from the State of Washington, is the major
sponsor of SB1593, so right there, the Pacific Northwest is very much in
the middle of this development of new legislation.
Before proceeding into any detailed description of what's going on,
and I will try to meld Peter Friedmann's presentation into mine, I think
from my standpoint I should point out that the Federal Maritime Commission
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is very much the focus of regulatory reform. The FMC regulates liner
shipping, and, I think often that rule is misunderstood. The FMC has no
authority to regulate rates in the foreign trades. The rate regulation we
engage in is limited to a very vague kind of rate regulation, which goes to
whether a rate is so high or so low as to be detrimental to commerce. One
of the provisions of new legislation is to remove that very vague rate
regulation authority, which has not been used in the past, and really focus
the FMC's rule on the anti-trust immunity issues, and when I get into
Peter's presentation I will spend a little time discussing the anti-trust
immunity issues.
A lot of what has happened here is that the FMC is also being
criticized for what it hasn't done in the past. The FMC has had a history
of wrestling with requests for anti-trust immunity under the current
statute in a manner that is required by the courts, but is necessarily
time-consuming. What we are trying to strive for in new legislation is to
get the FMC out of these very time-consuming applications for anti-trust
immunity.
As Gib said, Peter Friedmann is very much involved today in the Senate
bill. I have some remarks from him; I'm going to take the liberty of
perhaps responding to some of his remarks as we go along. Peter undertook
to give you a background on the Shipping Act of 1916, and explain what we
are attempting with this new legislation. The Shipping Act of 1916
attempted to create a means of balancing a perceived need for combinations
of ocean carriers with this country's traditional reliance on competition
as the best referee in the marketplace. Prior to the 1916 Shipping Act,
ocean conferences, or shipping rings, as they were often referred to in
England, were a very common occurrence, and both the British government and
the United States' government, in the years immediately prior to World War
I, studied the problem of ocean carriers getting together to agree on
prices in order to minimize rate competition. And, they came up with two
very different approaches. The United States elected to permit carriers to
meet to set rates, but tried to create a regulatory mechanism that would
insure that some competition was left in the system. The British pretty
much elected to let that activity go, on the theory that it was an
international movement, it was not a domestic economic problem where the
government could control all the variables. The mechanism that the United
States Congress set up was the Federal Maritime Commission. All carriers
would have to submit their rate setting agreements to the Federal Maritime
Commission, and show that they met certain minimal standards, and receive
approval from the Maritime Commission to act in a collective fashion. The
result of this kind of system was a rather hearing process which grew over
the years.
What you have is an uneasy mix now, between anti-trust principles and
competitive principles. You have a shipping act that immunizes carriers
for their collective rate setting practices, but you still have anti-trust
application to the extent that those carriers operate outside the bounds of
their approved agreement. And, in some cases, to the extent that they may
have violated other provisions of the Shipping Act. And, this is where the
real nub of the problem begins. Over the past fifteen years, we've had
instances where carriers believe they have immunity from the anti-trust
laws for certain activities, and then find that the Department of Justice,
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the Anti-Trust Division, is taking them into court and charging them with
violations of anti-trust laws. We're dealing with gray areas here, the
immunity isn't clear. An agreement may appear to authorize certain
activity between carriers, and then through defects in draftsmanship, or
misunderstandings between the parties, the carriers realize that they have,
in the eyes of the Department of Justice, incurred anti-trust liability.
Peter has listed a number of factors which moved Congress to take up this
issue, this year. And, I'm reading from his text now.
"In Congress' view, the present situation has resulted in such major
regulatory problems as: 1) delay in FMC's approval process, 2) the
application of very vague standards for approval of agreements and a lack
of predictability in the decision making of both the FMC and the courts."
I should point out here, and interject, that if the Federal Maritime
Commission approves an agreement, somebody protesting that agreement can
take that issue to the Circuit Court of Appeals, and a lot of the law that
we have on agreements was made by the courts. "3) Confusion over rates and
responsibilities of conferences." This may be an issue that Gene Lukes can
go into in a little bit of detail. "4) Conflicting views of various
executive branch agencies concerning acceptable conference practices."
Well, aside from the obvious difference in view between the Maritime
Commission and the Department of Justice, I think any of you who have dealt
with the federal government know that you can go from one department to
another where there are overlapping responsibilities and get very different
philosophies expressed, and this is very much the case in the federal
government right now.
"A chilling effect on the effort of carriers to arrive at rational
commercial arrangements to improve U.S. trade with the rest of the world,
increase operational efficiency, and promoted friendly relations with our
trading partners. Efforts in these areas now only face constant risk of
opposition from the Anti-Trust Division, but have exposed all parties to
prosecution, or the threat of prosecution under anti-trust laws. Domestic
rules of competition may work at home, and fully justify approaches to
trucking, rail, and domestic aviation, which de-regulate and expose these
industries to more competition, but they have been proven, however, not to
work in international liner shipping."
Here's a point where I'd probably take a little issue with Peter. I
wouldn't say that de-regulation and exposure to competition has proven not
to work in international liner shipping. I would change the order of the
words around and say that it has not been proven to work in international
liner shipping, and I don't think anybody who knows this industry is ready
to take the kind of chances that would be involved in real ly opening up
this industry to total de-regulation. The results could be disastrous and
you would never be able to rebuild what you've lost.
Peter then makes my point, that I made earlier, about the intrusion of
anti-trust laws creating most of the problems, and goes immediately to the
two bills pending. "The goals of both bills were the same - no anti-trust
exposure..." He's speaking of the House and Senate versions... "where the
two bills differ is in the balance. Of course, there must be a balance.
If carriers are freed from anti-trust control, we must protect shippers,
ports, freight-forwarders, and consumers through regulation by the Federal
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Maritime Commission. The Senate and House bills differed in their
regulatory schemes, but over the past twelve months the House amended their
proposal, and the two bills-are virtually identical, except for new
amendments to the House bill contributed by the House Judiciary Committee.
Thus, exemption of conferences from the anti-trust laws does not remove
The bills include many
their activities from strict regulation.
safeguards against abuses of concerted carrier power. Conference
membership must be opened to all qualified carriers. For the first time,
anti-trust immunity would be given to shippers in the form of shippers
councils to confer among themselves and ocean common carriers, or
conferences, on the broad range of general rate levels, classifications,
rules, practices, or services offered. Shippers councils may not, however,
negotiate specific rates with the carriers or conferences." I should point
out here that this is a big difference between the Senate and the House
version. The Senate is permitting shippers to band together as a
counterbalance to the conference authority, and to receive limited antitrust immunity. The House bill is not as gung-ho on shippers' councils,
and that may be a part of our discussion later on.
"Independent neutral body policing is required to insure that all
conference members comply with their obligations under the law, as well as
the conference agreement. Authority to enter into service contracts and
time-volume rates should promote greater pricing flexibility, and
responsiveness to the unique needs of particular shippers. Penalties for
carriers who violate the laws have been strengthened by increasing the
amount of fines that may be assessed, particularly for knowing and willful
violations." And there is a mechanism in both bills, as there is in the
current Shipping Act, that parties injured by conference activity, or
carrier activity, may file complaints and seek reparation.
Now, Peter says this point, that it may sound like what we've got
here, because of the increased anti-trust immunity, is a very carrieroriented bill. He goes on to say that it really is not a carrier bill.
Both Senate and House bills reflect an agreement reached between shippers
and carriers on how best to assist the carriers in international market
places, while giving the shippers the flexibility and protection they need.
Instead of vague standards, such as detrimental to commerce and public
interest, which were part of the 1916 Act, we have substituted easily
understood prohibitions to protect shippers, freight forwarders, ports.
Section 12 of the Senate Bill lists prohibited acts, which carriers are not
permitted to engage in. For example, they may not rebate, they may not
extend to persons any privilege, except in accordance with their tariffs,
parties may not engage in false billings, classifications, weighings,
measurements. Carriers may not retaliate against shippers because a
shipper has patronized another carrier, or has filed a complaint with the
Federal Maritime Commission, or any other place; I suppose a shipper might
be filing a complaint in court, as opposed to before the Commission.
Carriers may not enter into unfair or discriminatory contracts with
shippers in the matter of rates, service, access to cargo, or the
adjustment in settlement of claims; carriers may not use fighting ships, or
engage in predatory practices. A fighting ship is an old practice of a
conference or a line splitting off one ship, or I suppose it could be a
group of ships, to operate at unrealistically low rates to drive out
competition and maintain that ship until such time as the competition is
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removed and then go back with a mere monopoly on the trade. Carriers may
not refuse to deal with, and they cannot restrict the development of,
through-intermodal motor services, or other similar transportation
innovations. A final point in the prohibitions is a prohibition which came
into the Senate bill very l ate. Carriers can not refuse to pay
compensation to freight-forwarders. This was an issue that the freightforwarder industry felt had to be clarified in the bill. It was added in
the mark-up of the Senate bill.
In the House side, the bill was subjected to scrutiny by the Judiciary
Committee. The Judiciary Committee, understandably, takes a very dim view
of any kind of anti-trust immunity, so a number of balances had to be
achieved in the dialogue between the Merchant Marine Committee of the House
and the House Judiciary Committee. As a result of that dialogue, there are
some additional prohibitions in the House bill that do not appear in the
Senate bill. With certain exceptions, carriers are not permitted in the
House bill to pool net profits and losses, or to engage in joint ventures
that substantially reduce competition. There are some exceptions to that
which revolve around finding offsetting gains in efficiency, or foreign
policy consideration. We may want to talk, as we go on, a little bit about
how that will work. I think that's going to be a big bone of contention
between the two versions of the bill as the legislation advances.
A final point that Peter makes here is the question of tariffs.
Tariffs were a subject of considerable controversy in the development of
these bills. The administration proposed outlawing tariffs, altogether.
We would go to a system where no tariffs were filed. The administration
viewed tariffs, and their elimination, as a major de-regulatory aspect.
There probably are as many different feelings about tariffs as there were
people participating in the development of the bills. Generally, the U.S.
carriers felt that tariffs served a useful purpose and should be
maintained. Some of the foreign flag carriers had some ideas that fell
somewhere in between the administration's flat opposition to tariffs and
the U.S. carriers' advocacy of maintenance of the status-quo. Both bills
do maintain tariffs, reflecting rates very much the way the current law is
written, so I don't expect to see any major changes there. But again, the
bills aren't through, and we don't really know for sure how any of this is
going to end up.
A final point that I want to make is the matter of intermodalism. The
current law has proven total ly unequal to the task of promoting
intermodalism. The Federal Maritime Commission has taken the position for
some years now that intermodalism must be promoted, it must be encouraged,
and there have also been cases where we feel that carriers have, for
reasons not entirely within their control, been slow to pick up on the
advantages of intermodal ism. One of the things the Federal Maritime
Commission has done is it has approved conference requests to.establish
through intermodal rates -- in other words cross-country intermodal
movements from a port on one side to a port on another, or interior-point
intermodal tariffs. The Justice Department has strongly objected to
conferences exercising intermodal authority. In the view of the Anti-Trust
Division, this permits a conference to extend its price-setting authority
inland. This dispute between the Justice Department and the Federal
Maritime Commission is very much based on a lack of clarity in the current
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shipping act, as to whether the authority to grant anti-trust immunity
real ly exists, in this context. It's a dispute so bad that we have ended
up in court in a case that carries the unlikely name of "The United States
of America vs. The Federal Maritime Commission," which was argued last
December and still awaiting a court decision. Both bills would make quite
clear that conferences can establish intermodal rates, and that anti-trust
immunity attaches to the conferences in this capacity. What conferences
can not do is jointly negotiate with the rail carriers. In other words,
the individual carriers must set their rates, and must obtain their inner
rail divisions separately, but then the conference can establish a through
intermodal rate to cover the varying costs that the individual carriers
incur. The object of this approach is to permit conferences to quote
intermodal rates, because we think shippers benefit from being able to get
a through intermodal rate, but also to meet the concerns advanced by the
Justice Department that ocean carriers not gang up on rail carriers. Quite
personally, I find that an unlikely scenario, when I consider the relative
market power of a railroad and ocean carriers, but I still think it is a
reasonable compromise between two very divergent opinions. If we get this
legislation through, that will be a major advance.

The Need to Revise the Shipping Act of 1916
Peter Friedmann, Counsel
Senate Committee on Commerce, Science and Transportation
Thank you for the invitation to discuss with you the current efforts
to rewrite and reenact the Shipping Act of 1916 affecting international
liner shipping
I would like to spend most of the time speaking about the Shipping Act

o
o
o
o
o

its genesis
a description of the current legislation
a legislative update
spend some time on freight forwarders, their role on this bill
talk about technical innovation in the industry

Then, we can have questions and answers if you'd like.
The Shipping Act of 1916 created, for the first time in history, the
legal regulation of international ocean shipping. Previously,
international ocean commerce was regulated either by the military control
of the oceans or through voluntary commercial practices. A few centuries
ago, Sir Francis Drake was sanctioned by his government to capture any
Spanish galleon, steal the cargo of gold, and sink the vessel. That's one
form of regulation (and the way the Internal Revenue Service operates).
But in ocean shipping, the other form of regulation developed
relatively recently. Unlike Sir Francis Drake's system, this one was
voluntary. Carriers formed conferences to rationalize their investments
which were considerable even then to create predictable and economically
viable common carrier services. Around the turn of the century, these
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cartels had monopolized certain trades, fixed
rates, featured some pretty tough tying
arrangements to hold-shippers, and liberally
used so-cal led fighting ships to drive out
competition.
In the 2 years immediately prior to World
War I, Congress conducted an in-depth
investigation of the liner shipping industry
operating in the foreign commerce of the
United States. Prompted by alleged abuses,
the inquiry revealed that the prevailing
practice worldwide involved individual
carriers cooperating through a conference
system. That hasn't change. The so-called
Alexander Report was completed in 1913. A similar study was completed in
England about the same time.
It is interesting what these two
industrialized countries did in response to their studies.
In England, Parliament decided pretty much to "leave well enough
alone". While certain restraints on the fighting ships and refusal to
deal, England determined that the conference system, which had developed
voluntarily and commercially, was a viable form of self-regulation by the
industry, and on the whole, more desirable than government regulation.
The United States chose a different path. Around the turn of the
century, we in the United States were becoming increasingly concerned with
monopolies and the need for antitrust protection. Teddy Roosevelt, the
trust-buster, the Sherman Act of 1890, and the Clayton Act were evidence of
this concern. So it was not surprising that Congress would address the
perceived problem of ocean shipping cartels. The result was the Shipping
Act of 1916. Unlike the English and every other trading partner, Congress
did choose to regulate the liner trades, including all foreign-flag
carriers serving the United States. However, Congress at that time did
recognize that international shipping was different than the domestic
industries, such as steel, oil, and tobacco whose alleged monopoly abuses
spurred the enactment of antitrust laws.
The result was the Shipping Act of 1916. Instead of attempting to
control the shipping cartels through our antitrust laws, it sought to
protect shippers through a regulatory scheme administered by the Shipping
Board. The Shipping Board has since became the Federal Maritime
Commission, and the regulation even more complicated. But the point is
that the Shipping Act of 1916 provided antitrust immunity.
But the Department of Justice has always thought that shipping should
be subject to antitrust. And over the years through various landmark
judicial decisions, it has asserted antitrust jurisdiction, and the courts
have agreed from time-to-time.
The result is simply a regulatory, commercial, and legal nightmare.
In Congress' view, the present situation has resulted in such major
regulatory problems as:
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o

Delay in the FMC's approval process. During 1973 to 1978, the
FMC took an average of 448 days (1 year, 3 months) to resolve
matters brought before it.

o

Application of vague standards for approval of agreements and
lack of predictability in regulatory judicial decision-making.
Confusion over rates and responsibilities of conferences.

o

Conflicting views of various Executive Branch agencies concerning
acceptable conference practices.
A "chilling effect" on the efforts of carriers to arrive at
rational commercial arrangements to improve U.S. trade with the
rest of the world, increase operational efficiency, and promote
friendly relations with our trading partners. Efforts in these
areas not only face constant risk of opposition from. the
Antitrust Division of the Department of Justice, but have exposed
all parties to prosecution (or the threat of prosecution) under
the U.S. antitrust laws.

Domestic rules of competition may work at home and fully justify
deregulatory approaches to trucking, rail, and domestic aviation, but they
have been proven, however, not to work in international liner shipping.
Most of the regulatory problems and many of the competitive problems
facing our industry are due to the intrusion of U.S. antitrust laws in an
arena for which they were never designed -- international commerce. Thus,
it is the primary thrust of Congress this year to remove antitrust laws,
the Justice Department and the courts from this industry.
Now, I could stop here (and perhaps some of you think that's a good
idea), but I have now placed before you the reason for the Shipping Act of
1982.
In the Senate, Senator Gorton (R-Washington) and Senator Packwood (ROregon) introduced S. 1593 last August. Within a few days, Congressman
Biaggi of New York and Congressman Jones of North Carolina introduced a
similar bill.
The goals of both bills were the same -- no antitrust. Where they
differed was in the balance. Of course, there must be a balance. If we
free carriers from antitrust control, we must protect shippers, ports,
freight forwarders, and consumers through regulation by the Federal
Maritime Commission. The Senate and House bills differed in their
regulatory schemes, but over the past 12 months the House amended their
proposal, and the 2 bills are virtually identical except for the new
amendments to the House bill contributed by the House Judiciary Committee
which we will discuss later. Thus, exemption of conferences from the
antitrust laws does not remove their activities from strict regulation.
This bill includes many safeguards against abuses of concerted carrier
power.
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o

Conference membership must be open to all qualified carriers.
For the first time, antitrust immunity would be given to shippers
to form shippers' councils, to confer among themselves and ocean
common carriers or conferences on the broad range of general rate
levels, classifications, rules, practices, or services offered.
They may not, however, negotiate specific rates with the carriers
or conferences.
A mandatory right of independent action is required for any
carrier in a conference using loyalty contracts. Thus, each
conference member the right to charge its own rates if it does
not agree with those charged by the conference. As required by
statute or permitted by conference rule, a member exercising this
right would, in effect, be an independent within the conference.
Independent neutral body policing is required to insure that all
conference members comply with their obligations under the law,
as well as the conference agreement.

o

Authority to enter into service contracts and time and volume
rates should promote greater pricing flexibility and
responsiveness to the unique needs of particular shippers.

o

Penalities for carriers who violate the law have been
strengthened by increasing the amount of fines that may be
assessed, particularly for knowing and willful violations.

o

Any injured party can also file a complaint and seek reparations
for any injury it has suffered.

Unequal enforcement has definitely hurt American carriers.
The Department of Justice has generally not opposed consortia and
joint service arrangements where all the parties were foreign-flag
carriers. But it has opposed such agreements where one or more of the
partires were U.S.-flag carriers.
The Justice Department has also adopted a double standard in seeking
penalties for conduct already penalized by the Federal Maritime Commission.
It has sought additional penalties under conspiracy statutes against U.S.flag lines but less often against foreign-flag lines.
In effect, the Justice Department's selective enforcement activities
have imposed stricter and more burdensome standards on our own merchant
marine. In those few cases where the Deparmtnet of Justice has
investigated rebating and other practices, it has created a major source of
irritation to our foreign trading partners who operate in an unregulated
marketplace, free of antitrust restraints. England, for example, has
passed blocking statutes to protect their companies from U.S. law.
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Shipper-Carrier Compromise
So far, this sounds like a carrier bill. Not true. In fact, both
Senate and House bills reflect an agreement reached between shippers and
carriers on how to best assist carriers, while giving the shippers the
flexibility and protection they need.
Instead of vague standards detrimental to commerce and public
interest, we seek to substitute easily understood prohibitions to
prohibitions to protect shippers, freight forwarders, ports, etc.
Section 12 lists prohibited acts of common carriers. For example,
they may not-o

rebate

o

extend or deny to any person any privilege, except in accordance
with its tariffs

o

false billing, false classification, false weighing, false
measurement

o

retaliate against any shipper because that shipper has patronized
any other carrier or has filed a complaint.

o

make any unfair or unjustly discriminatory contract with any
shipper in the matter of --rates or charges
-service
-access to cargo
-the adjustment and settlement of claims.

o

use any fighting ship or engage in any unjustly predatory
practice

o

defer rebates

o

refuse to deal

o

restrict the development of through intermodal services or other
similar transportation innovations

o

concertedly deny in the export foreign commerce of the United
States compensation to ocean freight forwarders or limit the
amount to less than 14 of the freight charges.

In addition, the following were added by the House Judiciary
Committee. They incorporate exactly the types of vague, unpredictable
standards which have motivated the industry and Congress to rewrite the
Shipping Act of 1916 in the first place-pooling of net profits or losses
o

joint ventures that substantially reduce competition
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--unless the FMC funds
a) offsetting gains in efficiency or quality of service
b) joint venture is required by a bilateral agreement
c) overriding foreign policy interests
Tariffs
This was a subject of considerable controversy. The Administration
wanted to end tariff filing together with FMC enforcement. Others proposed
private tariff publication. The only element of industry supporting this
was the foreign carriers. U.S. carriers and shippers opposed this as an
invitation to rebating. Congress sided with the unanimous position of U.S.
industry. In addition to bulk cargo, forest products in an unfinished
state are commodities that are exempted from the tariff filing requirements
of this section. This largely reflects the political clout enjoyed by the
timber and forest product shippers.
FMC-ICC Agreement on Intermodal Through-Rates
The substance of this agreement is that conferences may set a single
through rate but not show the division of that rate between the water and
the inland portion in their tariffs. Conferences are prohibited from
reaching agreement with inland transportation cartels. The negotiation of
rates with inland carriers must be undertaken by individual ocean carriers.
The bill explicitly states that the antitrust immunity granted ocean
conferences does not extend to air, rail, motor, or water carriers not
regulated by it.
Obviously, it is necessary that an individual ocean common carrier be
able to enter into an agreement with an individual inland common carrier
regarding through transportation, and such one-on-one arrangements would
be exempt from the antitrust laws.
The conference can conduct general discussions regarding the
arrangements with inland carriers that each individual ocean carrier has
separately negotaited. Of course, once the inland division of a through
rate has been established between an individual ocean common carrier, a
conference of which the latter is a member must be able to take into
account the various inland divisions in collectively setting the conference
through rates.
Freight Forwarders
I would like to spend some time discussing the impact of this bill on
freight forwarders, or perhaps it is more accurate to say the impact of the
freight forwarders on these bills. In an enthusiastic effort to deregulate
the industry, both the Senate and House bills sought to remove some of the
Federal oversight affecting freight forwards. So we proposed that the
licensing requirement be removed and the bonds be increased from their
present $50,000 to $150,000. In retrospect, I think it was a very
educational exercise. We had no idea just how many freight forwarders
there are in all parts of this country, how well you communicate with each
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other, and how many letters you can generate to every single Senator and
Congressman, some representing states located 1,500 miles from the nearest
ocean. As staff, we were deluged with phone calls from representatives of
such well-known maritime states as Iowa, South Dakota, and West Virginia.
We soon recognized that we had been trying to fix something that wasn't
broken, and the new licensing and bonding proposals were removed from the
bills.
The bills permanently adopt the temporary amendments enacted last year
to eliminate the "no beneficial interest rule" that has prevailed since
1961. Ocean freight forwarders no longer would be prohibited from being
affiliated or connected with a shipper, consignee, or any other person
having a beneficial interest in any shipments to foreign countries;
however, the forwrder could not receive compensation from a carrier with
respect to any shipment in which the forwarder does have a direct or
indirect beneficial interest.
This restriction attempts to prevent the "dummy forwarder" scheme in
which a forwarder is established by a shipper for the purpose of passing
through rebates from carriers. At the same time, this provision permits
freight forwarders with international trade expertise to participate in
export trading companies, as is al lowed elsewhere in the world, in the
event that Congress enacts the pending Export Trading Company bill (S.
144).
Freight forwarders sought to guarantee a 14% brokerage fee and asked
that this amount be set into statute. This was rejected as an undesirable
intrusion into commercial practices. It turned out that freight forwarders
really feared that the conferecnes might act in a conserted manner to deny
or reduce brokerage fees normally paid to freight forwarders. This struck
a more responsive chord among members of Congress. The result was that the
bills were amended by adding a prohibition on carriers on "ganging up" on
freight forwarders.
Section 12(a)(11) prohibits carriers from agreeing to deny brokerage
to ocean freight forwarders or to pay it in an amount less than 1% of
freight charges on any given shipment. This provision removes some
considerable confusion in the current rules. Individual carriers, however,
can continue to negotiate commission with freight forwarders.
In Washington, we usually see the high profile activities of the
American steamship companies, as well as the numerous and powerful
shippers' organizations. The less visible middlemen, freight forwarders,
came alive and effectively made their interests known.
In Sum
The Shipping Act of 1982 revises the Shipping Act, 1916, to provide an
updated, simplified, more efficient regulatory shceme for international
liner shipping. The paramount objective is to develop and maintain an
efficient ocean transportation system through commercial means with minimum
government involvement.
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The legilslation certainly considers:
the ocean common carrier who desires stability in enforcement
the independent nonconference carrier who desires to remain in
business as a competitive alternative to conferences
the large shipper who desires broader loyalty arrangements and
flexibility
the small shipper who fears market dominance by his larger
competitors and desires to see his goods compete with those
similarly produced in foreign countries
the freight forwarder who wants to be assured that the existing
system of licensing and bonding will be retained and that he will
continue to receive compensation
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ports and marine terminal operators who are generally satisfied
with the status quo.

Thank you.

Impact on Steamship Conference Carries
Eugene W. Lukes, Vice Chairman
Pacific Westbound Conference
When I look at the subject matter, the impact on steamship conference
carriers and, as you consider all the imponderables or potentials that will
come out of this legislation, I'm convinced that the first impact will be
that our legal bills are probably going to expand, substantially, as we
seek to find out what it is we can and can't do under the new legislation.
I think the first thing we really ought to have in mind is that ocean
shipping conferences, in the major trade routes, where the liner trades are
the substantial ocean carriers, are not monolithic structures; that they
are not unified groups of peoples, devoted to the common, single cause of
trying to euchre the shipper as much as possible. Our conference has
fifteen major international ocean carriers; of seven different
nationalities, who obviously have widely different business attitudes and
viewpoints, political, economic, social or whatever you may choose. The
reason they form together is, of course, purely economic. The experience
of history tells us that ocean shipping services will deteriorate. The
oceans are free, the ports are free, and there are no landing rights, or
rights-of-way, or things of this nature; the ships can go where they
please, anyone can enter into the trade. And, if there is not some form of
self-regulation, then the absence of the issue of sovereignty, which would
occur between individual nations, the trade could deteriorate.
Back in 1875, when we had iron ships and steam propulsion, the Suez
Canal had opened, the British Empire was in its decline, the first liner
trades had their impact on ocean commerce as they eliminated the problems
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of the uncertainties of sale.
The first
conference was formed in London in 1875.
They've been controversial ever since; they've
been investigated in Europe, they've been
investigated in the United States, and they've
done many things that are wrong in the past
and some things that are good. But, they come
in all sizes and shapes. Ocean conferences -They have a
no one is like the other.
different membership. The membership in terms
of the nature of their business, and the trade
routes and the shippers that they deal with,
will vary. So, there are little conferences
and big conferences, and they come, sometimes,
with a variety of names. Some are cal led
conferences, some are called just simply rate agreements; some are simply
talking agreements. They come in a wide variety, but in this country they
are characterized by the single fact that each one of them, to jointly
discuss their business with each other, has to have a filed agreement with
the Federal Maritime Commission, which has been approved. Now, this new
legislation is going to present some momentus problems for ocean carriers.
They'll present themselves to the conferences, as a group, and they will
also then present themselves to the individual carriers, whether or not
they in a conference or not, because some carriers are in a conference here
and not in a conference there, and they choose their particular needs.
In looking at the legislation and deciding what is the single, perhaps
most significant feature, there's one which has been a subject of
substantial debate, and that, finally, is contained in this Biagi Bill,
under the section that refers to conferences using loyalty agreements.
Now, shippers' contracts, or loyalty agreements, are features of most liner
contracts. The early conference in London, the old U.K.-India Conference,
soon found that when they did those three things which characterize a
conference, that is, they agreed that they would all provide the same
service, they agreed that they would all provide the same rates, and they
agreed that they would write these rates down and publish them, and make
them available to all shippers, they found that shipper loyalty was sort of
a fleeting thing. And so, they devised a loyalty system, and the first one
they devised was a rebate system, and the rebate system didn't work too
well, until they moved it into what they called a "deferred rebate." And,
these deferred rebates were if you shipped with a conference in Europe, or
in the Far East, in other trades, other than the United States, in many
cases if you shipped for a period of six months with the conference, you
will get your rebate after that period of loyalty. We don't have such a
system in the United States, and we have a dual rate system, which, of
course, provides for those shippers who sign a loyalty contract with the
conference, that they will get a so-called discounted rate, which actually,
of course, is the rate. Now, the new legislation says that each conference
must provide that if the conference has in effect a loyalty contract with
one or more shippers, each member of the conference may take independent
action on any rate or service item contained within a tariff required to be
filed, under Section 8, etc.
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Independent action is a bone of contention in conferences. There are
those members of conferences who think that independent action is a useful
and desirable device; there are others who think that it has within it the
seeds of destruction of the conference and the trade itself. As usual,
it's probably somewhere in between, and it will vary back and forth, as
times will change. The Pacific Westbound Conference has independent
action, but we only have it in our intermodal rates. We do not have it in
our so-called local rates, that is our port-to-port rates. But, under the
Biagi Bill, if we continue with a loyalty contract, we will have to provide
independent rate-making by individual carriers throughout all our tariffs,
of which we now have six, incidentally. This presents a problem to each
and every carrier and the conference itself.
Essentially, they are apparently going to have to debate whether the
loyalty contract is worth the obligation of the independent rate
requirement. I don't know how this will turn out. Some people
characterize our shippers' loyalty contract as a Boy Scout oath that nobody
pays much attention to, anyway. That may or may not be true. Obviously,
we have ten thousand shippers; policing ten thousand shippers would be an
impossible task. However, there have been instances where we have
collected liquidated damages from shippers. Most conferences hang on to
their loyalty contract, even though they are dubious as to whether or not
it is a significant and desireable feature, and I don't know how they're
going to treat it with the independent action situation. Independent
action is difficult, sometimes, for a conference to swal low. It sort of
becomes a snowball going downhill. The independent action of one carrier
then is followed rapidly by others, and already I know of large shippers,
American conglomerates, who are considering how they're going to deal with
certain carriers under independent action provisions. Whether this will
have the seeds of intense rate competition is hard to tell.
Another impact might be that if the law is such that American carriers
can more readily form consortia in the same manner as European and Asiatic
carriers, we may see more of that type of operation. Here again, this will
present a problem for conferences because the voting rights within a
conference are jealously guarded, these are the power of each individual
member. Not all conferences are the same in this regard, either. Our
conference requires two-thirds majority, some conferences have simple
majority, some unanimity, some have unanimity less one and so on. It
depends on the number of members and the trades that they are in. These
are things shippers really ought to know when they start talking to those
conferences about rates. They'd get a better idea about how the action is
going to go. But this will bring up a voting problem, and issues, probably
before the Federal Maritime Commission, as to how a group of carriers
structured together could provide joint services, they're going to exercise
their influence in rate-making processes. Here again, this is an
imponderable. But, it seems almost inevitable, the economics of scale are
making the ships larger. One of the interesting things of the trans
Pacific trade, which incidentally is the largest volume liner trade in the
world, North America to Asia, is that the largest ships in the world aren't
on this trade. The largest container ships - the largest so-called liner
ships. In Europe, Hapag has 3,000 teu carriers we have nothing that size
here. The Japanese have vessels that size, or approximately that size, but
American carriers are coming with larger ships. The American President
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Lines will have three ships of 2400 teu, and the problems of utilizing
those vessels to capacity to produce that amount of cargo at the same time
and at the same place creates, sometimes, the desire or the willingness to
engage with others in a cargo assembly operation and to share the space on
the ships. Now space chartering off ships is as old as maybe Noah's Ark,
but has not been engaged in to any great degree on the old great bulk
ships; too many arguements about the space, who got what and so on. But on
container ships it's very simple to simply divide the ship up into 700 for
you and 700 for you and 700 for me, 2100, and then share back and forth the
trade space and to expand and contract. So, this type of operation is
almost certainly to appear, and the problems of dealing with it in terms of
influence in the rate structures and how they'll be created is going to
have to come out of this legislation.
Another feature of this proposed legislation is the creation of
shipper councils, and the so-called counterbalance to the strength of the
conference. Sometimes maybe we don't know our own strength. People talk
about our tremendous strength, and I sometimes wonder where it is. I think
maybe we're a paper tiger, sometimes. But, we deal with shippers councils
to some extent. We have dealt with them in Canada. They have shippers
councils, in fact, sponsored by the Canadian Transport Commission. Shipper
councils, any organized group of people have their problems, too, as to who
they represent, and how they will represent them, and what their policies
and procedures are going to be. I can't say that we look forward to
dealing with a large number of shippers councils with any great amount of
enthusiasm. It's going to be time-consuming, it's going to be difficult.
And, it's going to produce, I presume, a lot of business for hotel meeting
rooms, and things of this nature. But, you know, the little shippers think
the big shippers are dominating, and so on. And, whether they'll be
organized by commodity or by regions, or what kind of structure, I don't
think anybody knows yet. In areas like Japan, where there is a shippers
council, this kind of group activity is the rule of the day, and has been
for decades. So, you know, any more than two Japanese businessmen get
together and they have an association immediately, so they do deal very
effectively with the ocean carrier conferences out of Japan, and the Far
East. Of course, their business structure lends itself to that type of
communication and pressures. We deal extensively in the Pacific Westbound,
as do other conferences in San Francisco, with shipper groups. Now,
they're not shipper councils, but they're usual ly organized by product
line. We deal with the Northwest Horticultural Council, for instance, from
Yakima, who come down and jaw at us about the rates on apples. We deal
with the Grape and Tree Fruit League in California, and we talk about the
grapes and various tree fruits. We deal with the scrap people and a host
of individual industries that have shipping problems, the cotton people,
and the rest, in which we discuss the natures of our business and try to
understand each other's problems. We do not discuss or negotiate rate
structures with them, however. Under shippers' councils, apparently some
kind of dialogue relative to the level of rates and the nature of the
service could be permitted.
It was the administration's position that tariff filing should be
eliminated. It was not their intent, I am sure, to eliminate tariffs; that
would be like telling restaurants to eliminate menus. Then you'd come in
and ask a waiter. You don't file menus with the Federal Trade Commission,
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but people have menus and there will always be tariffs; somebody has to
write down the prices, otherwise a salesman would go hog wild. They're
more of a constraint on the carriers than anything else. So, with or
without filing, the tariffs will continue to exist. Now, interestingly
enough, the United States is the only place, really, where we have our
tariffs filed and scrutinized by a government body. We file tariffs in
Canada. We file them with the Transport Commission up there because they
require conferences to do so, but they do not require any other carriers to
do so. And they are filed after the fact, not in advance. We've had some
requests from Oriental countries, Korea and Taiwon asked us to file our
tariff with them. We had a little concern about this. We thought, are we
going to have to start having to deal with regulations out in Korea and
Taiwon, in addition to the FMC? So we got our six tariffs, and a lot of
paper, and we made -a great big box and we shipped it off to Korea, and we
shipped it off to Taiwon, and we figured it would take them 20 years to
translate it, and that apparently is what happened - we haven't heard
anything more. They figure that it takes the FMC 20 years to translate
these things, too, it's not just overseas. But there is merit in having an
orderly system of recording the terms and conditions.
Now the other feature that may come out of this, and this is not
necessarily part of this law, but it has already been ruled by the
Commission, is that time-volume rates are now in order. Some people think
that this is going to produce all kinds of things. It will produce some
problems for the conferences, but under the independent action provisions I
assume that many carriers will enter into time-volume rates with individual
shippers. Whether they can do so with groups of shippers and administer it
correctly, or with groups of carriers, in my opinion, is doubtful. I have
done what you would call time-volume rates, that is, charters, with
multiple shippers, not only in the lumber business up here in the
Northwest, but with the pineapple people in Hawaii, and the arguments
between shippers as to who fell down and who didn't, and so on, is
tremendous. So, time-volume rates will have their posture and place, but
they may not be as numerous as you might think. They may not turn out to
be the boon that some people think they could be. They are contractual in
nature, rather than common carriage, really, and they are as often violated
as they are consummated.
I also like to point out, when we talk about anti-trust exemption for
conferences, I look at the report of the task group on anti-trust immunity
and I go down the list, agriculture, defense, mobilization, energy export
trade associations, that's you people, Web Palmeri ng, government
enterprises, insurance, labor, learned professional, marine insurance,
newspapers, resale, price maintenance, small business concerns, and sports,
and state actions, air transportation, surface transportation and ocean
transportation. So anti-trust immunity, while it's a welcomed and desired
thing, is not unique. It's about as unique as an income tax exemption.
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Impact on Non-Conference Carriers
Lew Welter, Senior Vice-President, Marketing
Hapag-Lloyd
We (Hapag-Lloyd) are one of the three
largest containership companies in the world,
and we are dedicated to conferences, believe
me. We do happen to be non-conference in the
Pacific trades, outbound, a small thing with
six of our ships, and inbounds from the
Pacific in a few of the trades, Taiwon and
Hong Kong. But we are dedicated to the concept
of conferences. We believe in them, and we
will always believe in them. But we do watch
very closely our non-conference friends
because we want to find out what they're
doing, trying to predict what their next
actions will be, and trying to promptly react
to their clever manipulations in the world
market. So I have taken a view of nonconference and conference, and am trying to be
very neutral in this thing.
Now, in preparing my remarks, I did go through the Congressional
records with some of the testimony that was done by a number of the nonconference carriers, principally one of the leading people, at least in the
North Atlantic Trans Freight Lines, a fel low by the name of John Arwood,
who was a colleague of mine at Sea-Land many years ago, a very erudite and
brilliant man. I tried to boil it down here, just to give you some idea,
and a few of the others. So, if I may, let me just, say, quickly, give the
non-conference view. Now, let me, please, repeat, and reiterate, this is
their view on what they think will happen with this new legislation, as far
as the 1982 Bill is concerned.
One President of an independent line states, "We perceive the ultimate
purpose of House Representative's 4374 Bill is to repel in their entirely
the anti-trust provisions that have been part of the shipping act since its
passage in 1916. While the Subcommittee on Merchant Marines has attempted
a remedy, we find it lacking. This remedy prohibits predatory acts by
carriers acting in consort, evidentally intended to restrain conference
attacks on independents - evidental ly. It is, however, wholly untried,
with no body of precedence behind it to assure predictability of swiftness.
Morever, its enforcement would not be entrusted to the Justice Department,
but rather to the Federal Maritime Commission" - John, "an agency whose
past record is not encouraging in this direction."
Now, I'm quoting this non-conference carrier, I don't feel that way specifically.
"In today's seeming rush to do away with anti-trust protections, we
are a minority voice. We want to make it clear that scrapping all antitrust restraint in ocean shipping would threaten far more than the
independence of one particular company, such as ours. Competition would be
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eliminated. The whole range of benefits, and independent alternatives
provided shippers would be lost. We would also want to emphasize that
conferences, which already enjoy enormous powers under existing American
law, do not need to swell these bloated powers further. Gross fictions are
being spread today which libel anti-trust enforcement and ocean shipping as
justification for its repeal. We shall address them in an attempt to
clarify any growing misconceptions. This company has offered opinions
regularly when legislation has been proposed in the House or in the Senate.
While our approach has often been critical, not negative, we are happy to
acknowledge that much of HR 4374 puts forth sound regulatory policy. There
are provisions in the Bill which we find commendable. It's primary
failing, however, remains in the area of anti-trust."
Now, this particular person further stated:
"We would like to say early on that we do not share the opinion that
current law controlling maritime affairs in our country is inherently bad,
or must be drastically changed. All carriers are products of the existing
law. The industry that has grown as a result of the technological
advancement of containerization was formed within its framework. Sea-Land
Service, the largest U.S. carrier was conceived, founded and has emerged to
its pre-eminence under existing law." Now, unfortunately, he probably
hasn't been on Charlie Hilsymere's mailing list, but Charlie's had an awful
lot to say about this particular bill, and I would hope that these people
might read some of Charlie's remarks, too. "We are accepted as a major
carrier, an established, stable, independent containership operator. We
have been in operation for five years, and in that time have grown to be
the largest independent, and the third largest carrier - conference or nonconference - in our trade. We are the positive proof that an independent
carrier can function within the limits of existing law, as well as compete
successful ly with the conferences. We are no different from any other
large company. Profit motivation is the primary reason for our existence.
As an independent and also as a participant in the intermittently
profitable U.S.-European trades." Now that was from our friends at TFL, I
believe.
"Marketing philosophies center on the inherent value of competition.
Competition brings innovation, efficiency and productivity, and is the
life's blood of a healthy national economy. For this reason, we believe
that any legislation aimed at improving ocean shipping should endeavor to
preserve a competitive atmosphere in any trade. Obviously, the conference
tariff is viewed as a primary benchmark of what price of service we must
compete with to remain in the market."
Now, I'd like to interject here, in his testimony, that the
nonconference carriers have always used the non-conference tariffs as an
umbrella. Now, he says, "no," but it is true. They take what it is, and
then they just drop it a certain percentage, and that's what they use as
the maximum - as the ceiling. And, therefore, we're publishing tariffs to
help our non-conference friends establish what price they need.
"We evaluate the cost of providing a service and weigh the likelihood
that at the rate level under consideration, we can satisfy the needs of the
shipper, while still realizing an acceptable level of revenue. We have no
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policy of establishing rates at a specific percent differential below the
conference tariff."
I take exception to the remarks there, but maybe one of the senators
did, too, I don't know.
"We want to remain independent. House Representative Bill 4374 faces
us with the very real probability of extinction as an independent because
its thrust is pro-conference and anti-competitive."
Now, those are his thoughts, again.
this particular bill.

That's how deeply he feels about

"The legislation would repel the anti-trust provisions that have been
part of the shipping act for over 60 years, but would continue the
provision of existing law that conferences may enter into agreement to
control, regulate, and prevent competition."
Now, that's true - again, interjecting into his thoughts - they say
"to prevent competition," but they mean prevent competition within the
conference itself - between the conference members, not to do away with all
the independents.
"The balance has been tipped badly in favor of the conference. All
should realize that the conference gains made possible by this bill will be
at the expense of the independent, and more importantly, of the shipping
public. The House Bill makes it easier for conferences to gang up on
independent competitors. Furthermore, conferences may do this with
impunity so long as they observe but a handful of precautions, like
avoiding measures so crude as a deferred rebate, or the fighting ship."
Which John talked about earlier. "Conferences may even attack an
independent on an agreement or an understanding which it has not bothered
to file with the FMC, and still have no anti-trust accountability." Of
course, they do have accountability under this new bill through the FMC,
who will be the policeman, in this respect. "Making the anti-trust
immunity of a conference so automatic and absolute would precipitate mortal
conference attacks on independent competitors. Today, the existence of
some degree of anti-trust restraints upon predatory actions against
independents, and the risk of heavy treble damage verdicts in private antitrust suits, are about all that keep the tariff conferences from such
attacks. The bill does not have these deterents." Well, he's mistaken, it
certainly does. In Section 12, I believe, of the Senate Bill, anyhow.
"Only in the event the attack has been launched under an unfiled agreement
or understanding would the independent have any remedy at all. Moreover,
these newly permissible acts and practices would be reserved to a uniquely
priveleged class, conference members, becoming lawful for them, while
remaining unlawful for others."
In regard to the right to rationalize services, the independents had
this to say -- this is in some other testimony before either the House or
the Senate, I forget which. "With such sweeping powers as conferences do
have, incidental ly, it seems absurd that anyone should now claim that
conferences need more enabling legislation to be able to rationalize their
services. Rationalization typically encompasses arrangements in consort of

21

exactly the kind Section 15 allows". Now, what he overlooked is that the
poor American flag carriers, with whom we all have an interest, even though
they are our competitors from a foreign standpoint, never have had that
right - they have no right, but under this they will get some relief in
that. "These arrangements include measures to regulate the frequency and
scope of vessel-port cal ls and to coordinate sail ings and the use of
facilities, vessel space, equipment, terminals and the like, with
objectives such as reducing capital and operating expenses, conserving fuel
and providing a more economical and efficient transportation service. So,
it seems a fair assumption that those who want to expand this broad
authority have something more frighten-ing in mind. The conference system
has prospered in this country for decades without the additional oppressive
powers anti-trust repeal would confer. We recommend that the committee
resist all repeal of the anti . trust provisions now in the Shipping Act.
If, as feared, absolute immunity from anti-trust is granted, then we would
endorse the stipulation in the bill by which the above listed activities of
conference members would be permitted only as among themselves and not
against an independent." Well, that's in the bill. "The bill should also
clearly define the kind of confererence action against an independent which
would constitute a prohibited act."
Now, let me again repeat, these statements that I just read are the
thoughts and ideas of our non-conference friends. But, I don't think that
the facts bear them out, and I certainly can categorical ly state that we
respect their views, but we certainly disagree with them, wholeheartedly.
Now, let me quickly sum up what the facts really are in regard to this
legislation and the independents. Secretary Drew Lewis, has stated, "The
President of the United States continues to support the presence of
independent non-conference operators in the U.S. trades. Independents
exert pressure on the conference carriers to maintain reasonable and
competitive rates. Furthermore, their presence insures that shippers will
have options other than conference services available to them. In order to
gain independence, the opportunity to operate in our trade, the identical
restrictions must exist so that conferences do not engage in retaliatory
and predatory practices against independents. The new legislation does
have the proper safeguards."
As far as rationlization is concerned, it is imperative that we take
cognizance of our type of business because we in the steamship business are
in a 75% capital cost business and 25% variable, which is exactly the
opposite of most of your businesses. We have such an extremely high
capital cost, it's ridiculous, and we must do something to maximize the use
of these particular facilities and capital assets. And, I don't think that
the non-conference carriers are hurt one way or another if we do that.
Certainly, independents can rationalize within their own sphere of
operation, if they'd like.
Now, as far as independent action is concerned, the independents have
always had the ability, at all times, in that they set their own rates as
they see fit, and with few constraints, frankly. So, they've always had
that why argue about us getting it? The inter-modal provision of the
legislation does not impose any hardship on independents, and they have had
the right all along to sign up with trucks, rails, etc. as an independent
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carrier, whereas as conference we cannot -- we could not, I hope we can.
Pardon me, John, we can not as the conference can not negotiate rates with
-- we can do it singly, but not together as a conference. Yes, you said
that.
Brenner: That's correct. Well, actual ly, to be precise, it's a little
unclear what you can and can't do. But the general concensus is that once
you start jointly negotiating with the rail carriers, you're getting into
an anti-trust area that most lawyers aren't comfortable seeing their
clients venture into.
Welter: Yeah. Okay. Certainly the replacement of anti-trust principles
with commercial ones is the greatest single point in this legislation then,
and can do nothing but aid all carriers in the U.S. trade, conference and
non-conference. The shippers council provision of the legislation will
also aid the independent as well as the conferences. Unfortunately, I
don't think that our American shippers have seen the real benefit of such a
group yet. And, of course, as Gene Lukes said, we still have to find out
how that's going to work out. I think it will work. It has worked in
Germany.
It is my opinion that the only real change that independents will see
is if the legislation passes, and of course, that's still up in the air
right now, we don't know what the Senate is going to do - the only change
is that the conference members will end up more financially stable and will
be more responsive to their independent competitors. But I don't think
they'll be hurt a bit. The only thing it allows businessmen to do is to put
their assets together and come out with a net profit. That's what we are
all in the business for, anyhow.
In closing, let me say to our independent brothers, a conference is a
voluntary association which seeks mutual restraints from the pursuit of
sharp business practices and rate tactics that result in unstable economic
consequences. The door is always open. Why not come in and join us, you
non-conference carriers?

Impact on U.S. Shippers
Marius A.J. Hoogewerff, Manager, International Marine Transportation
Boise Cascade Corporation
My deal with Gib Carter was that I was to speak to you today about new
maritime shipping legislation replacing parts of the Shipping Act of 1916.
Although this leagislation was recently passed in the House of
Representatives, it did not yet pass in the Senate for political, rather
than maritime related reasons. Frankly, we expected favorable news from
Washington by teleophone prior to the beginning of this conference this
morning. But I understand that this call has not come through and we now
do not expect anything more on it this week.
Since this whole matter has been in such a state of flux, I really
have not been able to prepare a speech this morning, and maybe I should not
have been here.
Now that I am, what I will do is, from a shipper's
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standpoint, share with you what I think we are
looking for in the shipping industry. A
shipper would like to have stable, predictable
freight rates that can be relied on when
bidding or quoting in our foreign markets.
Then, I think, shippers would like to have
frequent and reliable services which enable
inventories to remain at minimal levels and
which would enable them to meet market
demands. Thirdly, a choice of responsive and
efficient carriers should be there, who do not
force us to subsidize empty space, old engines
or excessive crews. There are, of course,
more requirements, but I think that anything
we would like a shipping company to be, would
be somewhere within these parameters. I recognize that these elements can
be found both in conference groups and with non-conference carriers. Both
try, or should try, to reach these objectives and, as a shipper, I can say
that we value both categories of carriers.
By definition, ocean shipping is an international business. Only a
few countries, like ours, are big enough to conduct ocean shipping within
their own boundaries. In most places in the world, if you leave a port,
you have already passed the national border. Maybe, that is what gives
some of us a little problem in the present maritime legislation. Our
country has a unique legal structure, especially with regard to antitrust
legislation. Other countries do not have this, nor do they feel a need for
it. There are, indeed, a few countries that have adopted some of our
antitrust principles, but to most foreign countries and foreign communities
such anti-trust laws are very foreign indeed. I think we should realize
that and we should not try, in the business of foreign shipping, to force
upon others what we think is so logical at home. There are good reasons
for anti-trust laws and we believe in them since we have learned that they
work for us in our communities but, I think it goes a little too far to try
and force all this upon our foreign partners, who do not seem to need this
sort of legislation and who form the major part in the business of
international shipping.
The Shipping Act of 1916 recognizes that foreign shipping should
basically have anti-trust immunity. Many provisions in the new proposed
maritime legislation are in essence already in the 1916 Shipping Act; the
new shipping legislation, now before Congress, mostly means to clarify and
emphasize elements that are already found in the 1916 Shipping Act.
Unfortunately, such clarification became necessary when people found ways
to go around the provisions of the present Shipping Act.
For example, I think that the expanded Conference powers this new
legislation, according to some sources, seems to have, are highly overrated. Most, if not all, of these powers are already written in the 1916
Act; they are just being clarified in the proposed legislation since, well,
finally some people stood up and said "Fine, we have these provisions, now
let us live with them - let us not mess around with them". Honestly, I
think that is mainly what this new legislation is doing. In other words,
over the years, the 1916 Shipping Act has been challenged to the point
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where we have felt the necessity to come up with new legislation, taking
away any potential discretions and re-enforcing what should have been there
to begin with. You are free to argue with me, but that is what I saw
happening during the last 6 years.
I think it is logical that shipping companies and especially American
flag shipping companies become very spooky about what was going on with the
Shipping Act of 1916; especially since some of the law suits ended in some
very serious penalties and bent us away from what we thought we had to do
and what we really have to do in shipping in the international arena.
In short, I feel that we badly need this new maritime legislation to
put matters back in place and finally convince the American flag shipping
companies that yes, they are equals and yes, they should be able to
function as equals with their foreign colleagues, with the foreign shipping
companies. I know that foreign shipping companies are looking forward to
work with us as equals. Why can a Japanese consortium exist and why cannot
American flag shipping lines band together, do the same thing, get the
economies that go with such a joint venture, and fight them at their own
game? I think that the present interpretation of the Shipping Act is
unfair and that the new legislation would bring matters back into
perspective. Now, the House Judiciary Committee recently made that a
little more problematic but, fortunately, we have not yet reached the final
version in Congress and hopeful ly we will be successful in getting the
potential confusion back out.
If we see what happened during the last 10 years, it is clear that the
American flag steamship industry will have to get out of the doldrums New
legislation is only part of the cure. The new bill will give the American
and foreign merchant marine more freedom to interact in matters that have
proven successful elsewhere in the world. They would no longer be isolated
and they would no longer have to fight with all others while their hands
were tied behind their backs and sometimes with their feet in shackles,
too. Under the new legislation they can get out there and there is no
reason to believe that they cannot be successful. We are successful in
darn near every other business in the world, we have proven that. There is
no reason that we cannot be successful in the shipping industry and I think
the new legislation will help us.
There are other factors, of course and, I do not know if this panel
will address those, but they have to be addressed somewhere. Nowhere in
the world do we need two people to fill the same job on a ship. I would
love to have six months vacation, and I wonder who in this room has six
months vacation - fully paid - at probbly triple the salaries that most of
us have here. If we want to be competitive, if we want to interactwith
others in a competitive manner, like we should, also this matter will have
to be addressed and corrected. Believe me, it won't be easy.
Coming back to the proposed maritime legislation, which is the subject
of this panel, if it will be passed, it will give us badly needed
flexibility. It will, amongst others, extend to more commodity trades than
bulk and lumber, the necessary flexibility to act promptly on market
demands. Especially in the industry that I am in now, we sorely need that
flexibility. In the forest product industry we are clearly in a commodity
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trade and, at times, we just darn near react in the same way as the grain
industry. We are in the future markets and we have to react in a way that
we cannot do now; this new bill will give us that dimension.
As an example, I can give you what happened to our company a couple, of
weeks ago, when all of a sudden in "A" market in the world -- let us not
get personal here -- we were given an opportunity to bid and a real chance
to attract business for this country and for our company, away from the
Scandinavians. Since we dearly need exports, we jumped to the occasion,
found the basis on which to do the business and now had to line up the
shipping. Unfortunately, this commodity had so far not moved from the west
coast and the conference had in its tariff a so-called "paper rate" which
was not very realistic. Although there was a keen interest from an
outsider, we found that the conference would offer the stability and the
frequency of sailings which we were looking for. We, therefore, approached
the conference and told them that we had to bid in two days. We also told
the conference that the business could not be done at the level of the
tariff rate. Since the commodity was already moving to other ports in the
same general area (covered by a sister conference), we knew what would be a
more reasonable rate and felt certain that at that level the business could
materialize. In the conference in question there are four members: two
American flag and two foreign flag. One of the foreign carrier members
would love to carry our cargo in break bulk fashion; the American flag
carriers on the route were container carriers. This particular product
doesn't lend itself to containers very well, so it looked like we had to be
with a foreign carrier this time. The response of the conference was
simple: "We shall bring the matter up next Wednesday, you are lucky we are
having a meeting within a week". We explained the urgency of the matter
and asked for a telephone poll. They held one within an hour, which came
out negative. Again it was explained to us that nothing could be done
before the next Wednesday and we were requested to put off our business one
week. Unfortunately, the other bidders in the world would certainly not
hold up their bids and if we could not react immediately, this on-going
business would be lost.
As a last ditch effort, I talked to senior rate making people of the
four carriers. The two foreign carriers understood what we were up against
and seemed willing to go along with our fair request. The two American
flag container carriers had to conduct extensive rate comparison studies
and assemble statistics for which they needed one or two weeks. They
suggested that we would tell our prospective customer that we would quote
sometime in October. Needless to say that the business was lost. It is
unexplainable to me that in a sister conference, where we do a similar kind
of business, we find tremendous response, while in this conference
bureaucracy made us lose a precious transaction. To such conferences I can
only say that they cannot afford to sit in an ivory tower and try to
dictate to the rest of the world. We, the customers, certainly try not to
do that. There has to be discussion and mutual understanding. We have to
talk back and forth and realize that we have to function in the real world.
The new legislation would give us the necessary flexibility and will make
the international steamship industry more comfortable with the whole rate
making procedure.
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Well, the Shipping Act of 1982, if passed, will, of course, not be
everything to everybody and we all realize that. But, I think, we should
be careful that we look at the doughnut and not at the hole. If we find
holes and I'm almost sure we will, I hope we are smart enough to plug them,
but, let us not pull the bill aside because we fail to see the doughnuts
and only see the holes.
The new legislation will give, amongst other things, independent
action amongst conference members and I know that this is a controversial
issue. Personal ly, I favor independent action and I may already be at
loggerheads with one of the preceding speakers. Those that know me know
that I do not mind this at all: it generates discussion. I'm convinced
that if we had independent action now, the problem I gave you in my example
on how conferences should not work, would have been resolved; we could have
timely quoted and we could have done the business for ourselves, our
country and the conference, rather than seeing it go to our competition in
northern Europe. I know that it would have caused considerable controversy
within the conference at first, but time has a way to mellow things out, so
that eventually the shipments would and could have been shared by the
fellow members of that conference.
The new bill also allows shippers' councils and provides anti-trust
immunity for those groups. I was very much surprised to hear the
representative of the Pacific Westbound Conference declaring himself
against shippers' councils. You see, for years the Pacific Westbound
Conference - and as far as I know they are the only ones - have their owh
little thing going. Periodically, they call meetings together with what
they call shippers' groups out of certain industries "to find out what is
going on" and what is in a name? A rose by any other name is still a rose.
As a matter of fact, these little get-togethers were so much like shippers'
councils that, unfortunately, my company did not allow me to attend them.
Personally, I like the principle of being able to exchange thoughts between
shippers as a group and the steamship companies which are normally also
organized in conference groups. I am, therefore, looking forward to such
meetings being legalized with anti-trust immunity. Again, elsewhere in the
world shippers' councils are among the normal everyday life customs and
nobody thinks anything about them. Only in this country our unique legal
system frowns upon groups like shippers' councils, unless the new bill
passes and makes us compatible with shipping elsewhere in the world. On
the other side of the fence, I have functioned in a shippers' council arena
in Europe; some were functional, others did not survive. I am, of course,
against a council that has nothing to say, but, on the other hand, we
sometimes need a counter weight against the conference groups. How many
lines are in your conference again, Gene?
Lukes: There are 15 in the Westbound.
Hoogewerff: 15 in there. So, I wish at least 15 of us could get together
and talk to the 15 of you.
Lukes: We have been as high as 25 in the past.

27

Hoogewerff: That's right and then we would need at least 25 of us. You
know, so far in this country it has always been 25 of you against one
shipper like us and even then I could, at times, brag that the odds were
about right!
I know hat there are some shippers also against shippers' councils
becausethey seem apprehensive of sharing any of their shipping
philosophies with others. Smaller companies are generally not against
shippers' councils and, although Boise is by no means a small company, I
would welcome the opportunity to interface as a group with shipping
companies on shipping matters, like people abroad do it. Let's fight with
the same weapons.
Lukes: Excuse me. I don't real ly think that you should say that I'm
against the shippers' councils or the conference is. We just foresee a
turbulent period with the organization of shippers' councils, and we're not
necessarily looking forward to that. But, we have welcomed shipper
discussions for years.
Hoogewerff: I know you have.
Well, all right, so much for shippers' councils. By the way, under
the new bill, ports can also get together and do things that they cannot do
now. And, that may not be all bad. Not for them anyway. Maybe we then
need shippers' councils to meet with the ports too, but that is all right,
we can handle that.
Well, let us become a little more controversial. I do not know how
many of you have been writing down questions, but I think many of you are
going to get busy now. This new maritime bill has no flag protection thank goodness - and I'm talking just for myself here. Half the world
wants flag protection. The funny thing is that most developing countries
want it more than anyone else. People will say to me: "Well, yes, but
much of the rest of the world prescribes its cargo to move with the
national lines, or at least a good portion of its cargo". I have to say
again that most of those countries really are the developing countries. Do
we in the United States really want to compare ourselves with them and be
on the same level with those developing countries, or do we have a task to
educate them and show that our system of free enterprise real ly works a
little better? Another thing is, that some say that the proposed shipping
bill would eliminate competition through emphasized anti-trust immunity.
As you know, I don't think so, since we are only adapting our shipping
situation to that of the rest of the world in a little better way than we
have been able to do until now. Having belonged to a lot of conferences in
my previous life, I can tell you that there is one heck of a lot of
competition within a conference, and there should be. The shipping
business is so marginal that it has to remain innovative to survive. Those
that do not, don't survive - and boy, do we see the proof of that around us
now.
All right, back to flag protection. If one country would reserve 40
or 50% of its cargo for its flag, the other country will turn around and
want the other 50% - that is logical. Then, where is competition going?
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On most U.S. trading routes we see only one national line of the other
country and, unfortunately, inmost cases there is now only one American
flag carrier left. And, between the two of them what do you think would
happen with competition?
Let us get even more controversial. The major flag protection
measures that we have in this country do not seem to work so well. And, I
want to point out that although I say this I do not see a clear solution to
remedy this problem, as opposed to some other people that I see in the
audience. We have flag protection in this country under the Jones Act.
True, a lot of countries have Jones Act like laws. But let us keep in mind
that cargoes that move within their own territory cannot feasibly be
carried by water inmost instances, since those countries are really too
small to make this happen. Therefore, we real ly have a theoretical law
which looks good in the books and which does not have a potentially adverse
affect on the trade. In our case, that is entirely different. We have a
real potential of moving goods economically between our four coasts.
Especially for the industry that I am in today, the Jones Act doesn't work
so well. Again, I do not clearly see where the solution lies. I do not
want to invite a host of foreign vessels to take over our trade. But, to
be honest, where are those American flag vessels that we are supposed to
use? They were there when the Jones Act was encated. At that time we had
a great number of Anerican carriers competing for the trade, and at that
time the Jones Act was just fine to keep the foreigners out.
Unfortunately, the American flag does not conduct its shipping business
very well - witness what happened thelast number of years. Since I am
running out of time I cannot now dwell upon the reasons for this
phenomenon, but believe me, we are certainly not beyond the point of
rescue. As a matter of fact, I think we are on the track, where we can
get American flag shipping back where it belongs. We have to adjust our
course and there are signs that people at the helm realize this. But let
us be honest, the flag protection measures in the Jones Act did certainly
not save the American carriers in most domestic trades and there is no
reason to believe that it would do so in the foreign trades either. We
have eliminated all water borne traffic between the four coasts of the
continental United States and as such we have managed to eliminate the
water borne traffic along an entire continent. Believe me, if there were a
law that would, for instance, eliminate all water borne traffic between
Greece and Norway, I don't think that Europe would be able to survive. We,
of course, are stronger: we have a rail system that is well integrated,
but it does not do us any good that we have eliminated all water borne
competition. Sure, there is still water borne domestic traffic. It is
very hard to run a train to Hawaii or a truck to Puerto Rico. I am not too
critical about these traffics, but we need also water borne service between
our east coast and our west coast. We haven't had it for some time now and
the Canadians love it. The Canadians can move certain commodities from
their west coasta for close to 1/2 the price that we need to pay to move
these commodities from our west coast to our east coast. They compete with
us in our markets and the railroads, unfortunately, do not choose to
compete with this Canadian water borne traffic, while the Jones Act and the
absence of any American flag carriers gives us no alternative means of
transportation in this large portion of our domestic movements.
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We are getting a little bit away from our subject, this has nothing to
do with the pending bill, but just goes to show that flag protection
doesn't always work out the way you hope it would. This will probably
generate quite a discussion, because the matter is controverisl and I have
to repeat myself, I don't see a clear solution for the problem in our
domestic trades, but I certainly do not think that we want to foster flag
protection in our foreign trades.
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QUESTIONS AND ANSWERS

QUESTION:

Do you want U.S. flag carriers to join multi-national control?

Benner: Well, the issue of U.S. flag carriers not being able to jointly
counteract the combinations that foreign carriers are able to put together
is a difficult one, partly because there's nothing in the present law that
prohibits a group of U.S. flag carriers from entering into joint ventures.
The difficulty is one of perception. The U.S. flag carriers and their
legal advisers feel very strongly that the climate of anti-trust
enforcement over the last few years is such that if they enter into those
kinds of arrangements they will be challenged. It real ly hasn't been
tested that deligently under current law. What the new law attempts to do
is give a very clear signal that, yes, this is alright. Leaving aside for
a moment whether U.S. flag carriers could enter into these arrangements in
the past. Now, the next part of the question, though, is whether it could
be done on a multi-national basis, and there is no reason why not. I think
one of the things we're going to have to watch here is how much the U.S.
flag carriers and other carriers exploit the new freedom that's given to
them -- if, as Marius is right to point out, if we actually get a new bill.
We have to keep in mind, we don't have it yet. If we don't, I still think
that the economics of the situation are such that U.S. flag carriers and
other carriers are going to have to be more aggressive about exploiting the
authority they now have.

QUESTION: At the risk of putting Mr. Welter on the spot, you have said
that Hapag-Lloyd is dedicated to the conferences. Do you foresee HapagLloyd joining the Pacific Westbound Conference at any time in the future?

Welter: I think it's a possibility. I hate to speak for my col league,
Mr. Gary Hartega, who is the managing director of that service, but it's a
good possibility, I think. We made the decision when we came in as a third
flag carrier, and that's the only reason that we went non-conference, or
independent. We like to call it independent. But, we felt that as a
cross-trader, so to speak, or an independent, third flag carrier, that we
had to initiate our service as we did in the Pacific a couple of years ago,
in that status. I think very definately that; like my good friend, Charlie
Hillsimer - I guess SeaLand is back in the conferences. There were a few
things we didn't like, but we did it out of economic expediency, at that
time. But, I think that it's a good possibility. I don't want to speak
for the head German, in that respect, again, in a corporate responsibility,
but I do think, that yeah, there is a possibility.

I'd just say there has been dialogue between the conference and
Lukes:
Hapag, but no change.

I'll just make one further comment, one of the outgrowths, perhaps of
the new legislation, that perhaps John can correct me on, would be perhaps
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a growth in so-called rationalizing agreements by groups of carriers, which
would attempt to set up services and divisions of service between groups of
carriers, subject to approval, of course, by the Commission. But,
rationalizing is an old European concept that doesn't die easily.
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PANEL: COLUMBIA RIVER OPERATIONS--SAFETY AND COORDINATION

INTRODUCTORY REMARKS
Fred Smith, Marine Economist
Oregon State University Extension
Sea Grant Marine Advisory Program
I would like to quote for you one statement
which may set the tone for our panel. This
statement is from the Proceedings of the
National Symposium on Marine Transportation
Management, which was conducted in 1975 at the
University of Delaware. And, there's a
reference here to a discussion on innovative
approaches to increase the capacity of a
marine transportation system, while at the
same time markedly decreasing casualty and
pollution incidents.
Mention was made of
several European approaches to safety and
The system used at
traffic control.
Rotterdam, Netherlands, was mentioned in
particular. During a discussion which
followed, the point was made that the Rotterdam system resulted in a
nation's focus upon optimizing the capabilities of a single port area.
Somewhat in contrast to the problem facing the United States, which has
many ports of varying age and capability which compete with one another.
And, I think this has a great deal to do with the earlier panel, the
jurisdictional approach that we have to ports and marine transportation
makes safety and coordination much more of a challenge than it is in
Europe. I think Rotterdam is a beautiful case. It would be easy to do it
that way, from a technological standpoint. There don't appear to be any
great technological barriers in increasing safety and coordination. There
seem to be more barriers in terms of a jurisdictional approach to ports and
marine transportation.
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Function of the U.S. Coast Guard
Captain Jack Patterson, Commanding Officer
Marine Safety Office, USCG, Portland
I think you very quickly put your finger on
the biggest problem we all face, Fred, and the
one that I think most of us will be addressing
here this morning, and that is one of
jurisdiction.
The role of the Coast Guard, as an agency
which promotes port safety, is best described
by citing some of the laws that provide our
authority and our responsibility. This is a
critical approach, since no government
official may conduct operations that are not
authorized by law. The two principle laws
dealing with port safety are The Port and
Tanker Safety Act and the Clean Water Act.
The Port and Tanker Safety Act charges the Coast Guard with
responsibility for navigation and vessel safety, safety of waterfront
facilities, and protection of the marine environment. As Captain of the
Port for the Portland Zone, which includes all the state of Oregon as well
as the southern half of Washington and the State of Idaho, these missions
have been delegated to me. It includes responsibility for the safety of
vessels, their cargos, their crews, structures on or in the waters, and the
resources in the navigable waters in the United States. To fulfill this
responsibility, I maintain an extensive vessel and waterfront facility
inspection program, which aids in detecting hazards before they become
accidents. We also monitor potentially dangerous operations, including the
transfers of oil and hazardous substances. Maintaining an effective aids
to navigation system on the Columbia River and requiring adherence to the
rules of the road also advances port and vessel safety. In addition, we
prepare extensive contingency plans in conjunction with the port community
and local governments to deal with accidents, if our preventive measures
fail.
The Clean Water Act charges the Coast Guard with enforcing the mandate
of no discharge of oil or hazardous substances into United States waters.
Under authority of this law, the Coast Guard investigates reports of spills
into the coastal waters downstream of the Bonneville and Oregon City Dams.
Above those dams that responsibility falls to the Environmental Protection
Agency. We also determine if, and to what extent, clean-up should be
conducted, and arrange for clean-up if the spiller isn't taking action. An
important provision of this law is the authority it gives me to take action
to abate an actual or threatened discharge resulting from a marine
disaster, such as a vessel fire, collision, or grounding. It also allows
me access to money from the revolving pollution fund to pay for these
actions, subject to subsequent reimbursement from the source of the
incident.
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To put these two laws into perspective I'd like to describe part of
the Coast Guard's involvement in a recent ship fire to the Protector Alpha.
The vessel was a grain ship, loading at the Klamath Grain Facility while
simultaneously taking on bunkers from a barge. The fire broke out in the
engine room and the vessel was subsequently cast adrift by personnel on the
pier, who feared a spread of the fire through the grain terminal. I think
you can see from my chart of the Columbia River. The various colors that
you see running along the map indicate the various fire jurisdictions that
exist along the Columbia River. The large, reddish-orange line indicates
areas along the Columbia River that are outside of all fire jurisdictions
at the present time. That broad red line is considerably more extensive
than most of us would like to see.
In this case, it was an unfortunate fact that the Protector Alpha was
in one of those large red lines, particularly after being set adrift.
Notwithstanding our concern for safety of vessels and their crews, the
Coast Guard does not have the equipment, the manpower, nor the training for
marine fire fighting. The Coast Guard's policy is to prevent, or minimize,
fire hazards to the other programs I have just described, and to coordinate
contingency planning among local jurisdictions, but to leave the action
fire fighting operations to the cognizant fire departments. Obviously, we
have a number of areas where there are no cognizant fire departments.
Our dilemma in dealing with the Protector Alpha was the fact that
there was no cognizant fire department, and therefore the Coast Guard was
tasked, and I, as the Captain of the Port, was not only attempting to save
the vessel and the crew, but also abating a potentially dangerous oil
spill, or perhaps worse, a blockage of the Columbia River channel by a
sunken vessel. With these goals in mind, we responded that night.
Eventual ly, the vessel was grounded outside the channel, and the fire
fighting was assumed by the vessel salvaging company, but not before losing
one, and seriously injuring a second of our Coast Guard crewmen in the
fire. We, the maritime and fire fighting communities learned a great deal
from that experience, and have since formed an ad hoc committee to deal
specifically with burning ship contingency planning on the lower Columbia
River Basin.
A proposal has been advanced by that committee, and the managers of
the Lower Columbia River Ports. This proposal would create a fire
protection entity that would be funded by nominal charges levied upon
vessels calling upon the Lower Columbia River Ports. The entity would then
contract with existing fire departments to extend their protection to
vessels on the river, and provide them with funds for marine fire fighting
training and for additional marine fire fighting equipment. And I'm hopeful
that, with your support, this proposal will be implemented in the near
future.
I have endeavored today to describe some of the programs and plans, as
well as the limitations of the Coast Guard in dealing with port and
waterway safety. We are but one agency in a complex mari-time system, and
I look to you, as the port community to help identi-fy and solve our mutual
problems. Thank you.
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Function of the Fire Bureau
Francis Sargent , Chief
Portland Fire Bureau
Because of the problems that have ocurred
with the Protector Alpha fire that Captain
Patterson referred to, I welcome the
opportunity to serve on this panel today. My
listed topic is "The Function of the Fire
Bureau," but the plain truth is, that at least
in the Portland-Vancouver section, and I would
suspect the majority of the Columbia River,
the various fire bureaus have little or no
official or legal responsibility once a ship
has cleared a dock. Because there is a very
limited amount of equipment in the area
capable of providing the specialized needs of
ship board fire fighting operations, and
because of the lack of any legal provisions
for mustering the equipment and manpower that
could be of value in such a situation, realistically we are not prepared to
combat a major shipboard fire in any part of the Columbia River, once they
have been removed from the dock.
Beyond a very complicated fire jurisdictional question, the response
problem is further complicated by the fact that the Columbia River is the
state boundary between Washington and Oregon. Consequently, while plans
have been formulated to address fire department jurisdictional problems
within a state, such as Oregon's State Complication Act, no such agreement
presently exists covering the waters between the states. Why hasn't this
problem been addressed before now? In my 31 years of fire service with the
Portland Fire Bureau, the Protector Alpha ship fire at Kalama was the first
time, to my knowledge, that a situation such as this has ever occurred.
And, people being what they are, "bad things always happen to somebody
else, so why bother to worry about it?" Also, until the Protector Alpha
was cut loose from the dock to drift in the river proper, jurisdictional
and special fire fighting problems did not exist. Now that we've been
forced to acknowledge that a problem does exist, how do we go about solving
it?
Recognizing the fact that ship fires require specialized training and
equipment, we are left with financial and legal questions of providing the
resources and developing the plans that would make the necessary manpower
and equipment available when and where it was needed. As a result of the
Kalama incident, the Coast Guard is spearheading an effort to find
practical solutions to these problems; and as you heard Captain Patterson
say, they have come up with some viable options. A plan, if you will.
However, unless there is an honest willingness to dedicate the necessary
time and money to this project, we will be no better prepared for the next
Protector Alpha fire than we were for the last one.
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Function and Concern of Steamship Operators
Robert Lipscomb, District Representative
Japan Lines (USA), Portland
As you can see by the program this
morning, my topic is "The Function and
Concerns of Steamship Operators in the
Columbia River"- primarily as they are now
relating to safety. The examples you've
already talked about, I'll touch upon that, as
well - the Protector Alpha, that's the one
that kind of gets everybody going when
referring to safety in the river at this point
in time. The other example that I'll touch
upon is what happened to the steamship
community during the Mt. St. Helens emergency.
It's doubtful that we'll every have a
reoccurrence of that in our lifetime, but it's
something that points up the need, and
something that we ought to address.
To begin with, in order to understand what our concerns are, you have
to be pretty much aware of what our function is as a steamship operator in
the local area. Basically what we do is coordinate arrival and departures
of both U.S. and foreign flag cargo vessels. We make all the necessary
arrangements and/or contract for stevedoring, that is loading and
discharging of the vessel. In some cases we actual ly solicit cargo on
behalf of the owners and their representatives. We prepare and issue
necessary documentation such as ocean bills of lading and cargo manifests.
We coordinate with various governmental agencies such as the Coast Guard,
the U.S. Customs, the U.S. Immigration Service, amongst others. But most
importantly, with respect to today's topics, we provide a safe berth for
our vessel that we're representing. Our responsibility is to provide
safety for, first, the crew of that vessel; secondly, the vessel itself;
and thirdly, the surrounding property. We, as operators, or agents, are
responsible for the smooth and safe operation. This is what we do, and why
we're here, in kind of a simplified way of looking at what a steamship
operator does.
Surely the last thing that we want to do in the performance of our
responsibility is to have to face a serious situation, such as the
Protector Alpha. However, over the past two or three years we've had a
couple of occasions that have pointed out what we can do in the local
community in an emergency situation, with respect to our preparedness, and
whether or not we have the ability to react and react in a good fashion. I
mention too, Mt. St. Helens. Because of its international press coverage,
all foreign steamship operators were anxious to learn as much as they could
for as long as they could after that. And always looking every time we had
an ash fallout - we were always being asked whether or not an eruption was
going to clog the channel again. The other most publicized emergency in
the river recently was the Protector Alpha and the unfortunate fire which
began at Kalama. The loss of property and life has started -- as has
already been stated -- an effort by fire districts on both sides of the

37

river, as well as local port districts, to find a way that adequate
protection can be afforded vessels and terminals anywhere along the river.
A third example of traffic problems in the river, you may recall, was when
the BN railroad bridge got in the way of the Marie Bakke. Vessels
transiting the Willamette River, above the bridge, were then limited to a
degree, and not to mention the rail traffic that had to be re-routed around
that bridge. As you can see with those examples of river disruption, the
problems are not unique to any particular area of the lower Columbia River.
And, whether or not we, as operators, are directly involved, we are
directly affected, and we are impacted. Our concerns are two-fold:
whether or not there is an adequate system established for 1) physically
handling the emergency, and 2) for information distribution concerning the
emergency. We, as operators, even if not involved, need to be informed in
order to seek vessel arrival alternatives, if they are called for.
What I'd like to do now is examine some of the circumstances that
surrounded the Mt. St. Helens and the Protector Alpha incidents, and give
you our reaction as a steamship community as to what happened. One thing
to keep in mind, we're only talking about the lower Columbia River, which
is basically the 40 foot dredged channel, with respect to our remarks.
In the case of Mt. St. Helens, we saw an immediate stop of all traffic
above Longview, and in some cases vessels were caught upstream, unable to
sail. What f011owecLwas an excellent example of cooperation between the
U.S. Coast Guard; the Corps of Engineers; port authorities; private
industry, ranging, from stevedores to construction contractors. What is
interesting to see is that no one entity was responsible for coordinating
the entire operation. The dredging itself was carried on by The Corps,
which was responsible for.ChAnnel.maintenance. Thesafety , of the river was.
a concern of the Coast Guard Those two working in tandem, were able to
bring about a coordinated relief of the situation that we had, and final
resumption of river traffic.
Our concern, as steamship operators:- how do we keep the cargo moving
without' vessels calling into port. Well, some of the tramp operations,
such asgrain exports, wood chips, that type of thing, obviously had to
forego any activity, whatsoever. However, in some of the liner trades,
where the vessels were able to by-pass the Columbia River and progress on
to the Seattle-Tacoma area, we were able to move the cargo to and from the
Portland area to the other areas. So, we were able to work around that.
Another one of our concerns in a situation like this is how do we find
out what the latest situation is with the channel? Is it open, when can
our vessels start resuming work? What can we do to find out? With an
average of 170 vessels per month calling Portland alone, you can see the
impact this has on keeping this information flow going. The interesting
thing to see from this situation was the way in which the information was
disseminated amongst the steamship community. We could call the Coast
Guard, who, in conjunction with The Corps, would establish a river transit
period, during the early stages of the channel clearing. Often times that
was difficult to do because of the amount of calls that were continually
going either between The Corp and the Coast Guard. And, as a practical
matter, what happened is that we found on a daily basis the Port of
Portland obtained the official information from the Coast Guard and The
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Corps, and transmitted it to all steamship lines as a customer service, via
their Telex. Our concern here is that river traffic information, in
emergency situations, should have a specific vehicle for dissimination.
There should be one responsible entity for informing the bulk of the
maritime industry, and we don't think an individual port is that party.
We, obviously, appreciate the efforts that the Port of Portland had, and
the information they provided; however, we don't think that that should be
the appropriate vehicle for continued dissemination of information.
This second case, which has already been touched upon twice, the
Protector Alpha, a vessel fire at a grain elevator -- everyone shudders at
the thought. On the scene were the Coast Guard, the local fire department,
representatives of the terminal, the vessel crew, amongst others. Who's in
charge, and who's responsible? By law, all vessels are required to
maintain fire fighting equipment and train their personnel. When a fire is
discovered aboard a vessel, the first response should come from the crew
themselves. And, if they deem the emergency of sufficient magnitude, they
would alert the shore personnel. In most cases, this would be the local
fire district, and in the case of Kalama, the Klama Volunteer Fire
District. They would aide in the suppression, along with the ship's crew,
and, if needed, the Coast Guard would enter into it for safety
considerations. If a situation is of such a degree that containment by the
vessel is not possible, the Coast Guard would assume control.
Our concern here: if our vessel has no control, can we rely upon the
Coast Guard? Can the Coast Guard rely upon the local fire district? Who
is responsible, and who should be responsible? Our concern: how well
trained are the local fire districts? As it has already been stated, we
understand now there is a program amongst the lower Columbia River Port
Authorities to establish some sort of an on-going fund for the training of
local fire districts, the providing of the necessary fire fighting
equipment, and training in the suppression of vessel fires. We think
that's a good idea. The question is then, how are the fees going to be
col lected, how honest are the fees going to be on U.S. or foreign owners?
Are we talking $300 a vessel? $100? $25? We don't know. Also, who's going
to collect the money? Who's going to administer the funds? You're talking
about crossing state lines, you're talking about inter-port jurisdictions
-- these details have to be worked out, and they should be worked out.
One thing that did not happen here; Captain Patterson mentioned it,
though: what would happen if the situation was aggravated a little further?
What if a local fire district when boarding a vessel and fighting a
shipboard fire, has pumped water into it to such a degree that the vessel
loses stability and capsizes? What if that had happened in the main
channel of the Columbia? We would have been blocked again for any traffic
coming in and out of the Portland area. Training is essential. As the
Chief mentioned, this is the first time this has ever happened, so should
we be worried about it? Well, depending upon the resources required by the
users -- that is us, the steamship operators, because we know, we are the
ones that are ultimately going to pay -- so depending upon the magnitude of
that payment required, then, yes, we think it's a worthwhile endeavor.
Our concern, also, after the Protector Alpha fire, was that some
owners questioned the acceptance of Columbia River ports -- of some
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Columbia River ports -- for loading, due to the charter party stipulation
of a safe berth. Is Kalama now a safe berth? Is Kalama an unsafe berth?
Because there has been shown to be possibly an inadequate fire suppression
crew in the local area. And, if that's the case, what is that going to do
to our commercial ability to move vessels in and out of that area? That's
a real concern, as Miss Helmer will possibly touch upon.
These two situations, Mt. St. Helens and the Protector Alpha,
illustrate our concern for handling emergency situations. We feel that the
development of an entity that acts as the major coordinator or major
responsible party is essential for the continued smooth flow of vessel
traffic and commerce in the lower Columbia.
What about informing the 40 or so operators in the Portland area?
Will the Coast Guard take on that responsibility for keeping all of the
maritime industry informed as to what the situation is in a given
emergency? We'd appreciate it if they would, but it doesn't seem likely
that they will. Is there a private entity that could possibly take on that
role of an information disseminator? The Merchant Exchange, 24-hours a
day, 7 days a week operation, that is vitally tied to the maritime
interest. Are they a possibility? Possibly so. What we need to do, in
our community, is to get together, discuss what can be done, working with
the two states, working with the individual port districts, and come to a
conclusion as to how an emergency situation should be handled. So,
possibly the gentleman from Long Beach can tell us how the inter-agency
activities are handled there.

Legal Aspects of Maritime Emergencies
Christie Helmer, Attorney
Miller, Nash, Yorke, Wiener & Hager
Our firm is in the position of representing North Pacific Grain
Growers on the Protector Alpha, so, as you can imagine, I've got a few
things that I'd like to say in response to some of the questions that have
been raised with respect to that incident.
I couldn't agree more with the gentleman in the back who brought out
the fact that we have a right to expect something from our vessels that
call on the Columbia River area, as well as from the ports. Nobody has
mentioned, so far, that the reason that this problem occurred was somebody
made a mistake when the vessel was bunkering and oil was somehow lost in
the vessel's engine room and nobody treated that fire right away. Neither
the Chief Officer or the Master of the Protector Alpha were onboard the
vessel at the time the fire broke out. The vessel responded with its CO2
equipment, but apparently it did not respond in the right way, or the
equipment was insufficient, because that didn't solve the problem. And, I
agree that we have to concentrate on what ports can do to make the Columbia
River safe, but I think that we also have to remember that vessels coming
into the port have an obligation to look out for themselves, and they're in
the best position to stop something like a chemical fire. We're equipped
to stop all, sorts of fires, but fires in vessel's engines rooms I think are
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better addressed, at least initially, by the
vessel, rather than by outside sources.
And, in response to the question raised
about a safe berth, I think the one thing that
I'd say about that is, if we have properly
equipped vessels calling at the port, we don't
have to worry about whether or not the port is
equipped to back up where the vessel fails.
Something else that was mentioned was the
Coast Guard's response to that situation.
And, I agree, that one thing we really need in
the face of a maritime emergency is some
coordination because when those emergencies
occur, of course, everybody is looking out for their own, and nobody really
knows what to do as far as putting the entire situation together. So,
you've got to have some sort of a contingency plan that you can bring into
effect. It may not be exactly tailored to the kind of emergency that you
have, but it's better than starting with no structure at all.
One of the problems we have in the Columbia River area is that people
from outside the United States view the Columbia River, basically, I think,
in many situations, as one area - or one long port. Nobody remembers that
it's the state of Oregon and the state of Washington. And, when we say,
"Well, I'm sorry, but we couldn't respond, we're from the state of Oregon,"
it just doesn't make a lot of sense to somebody from another country. So,
I think that what we have to do is to solve some of those problems by
looking at Columbia River coordination. So that the next time a situation
occurs and there are other states or other parties that could assist,
they're not prohibited by some government regulation from coming to the
assistance of another state. But there are political reasons for it being
the way it is, and I think that what we need to do is put the maritime
emergency paramount and work out some sort of coordination so that that can
be done the next time that that occurs.
What I wanted to talk about today, and lawyers somehow never get
involved when things happen, lawyers always get involved at about a year
later when somebody complains about who's going to bear the risk of loss;
so, from a legal standpoint, where lawyers are mostly concerned is figuring
out how to allocate the risks when a maritime emergency occurs. And, these
are always situations where it's something that hasn't necessarily happened
before, so it's difficult to do. The three emergencies that I've been
involved in recently and have some information that I can tell you about,
are the Protector Alpha, and the storm last November that caused a
collision with the Weyerhaeuser dock by the Atropos Island and the Cynthia
-- those two vessels, and another one, the Helas and Eternity, which was
involved with the Mt. St. Helens eruption.
Turning to the Helas and Eternity, I think that is the vessel that has
been involved in really the only substantial litigation that came out of
that eruption. And, I think that that is a great statement in itself about
the coordination and the compromising ability of the people in this port.
People really had to get together and try to decide their own difficulties
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and the best way to handle that, so that we only ended up with one case as
the result of that eruption. That's incredible -- of all the vessels that
were trapped, of all the vessels that couldn't call on the port, and we
only had one litigated Federal case as a result of it, and that resulted
from the fact that the vessel Helas and Eternity, which was trapped at the
Port of Vancouver as the result of the eruption, discharged, in Vancouver,
it's cargo, which was bound for Vancouver, B.C., and left. What it wanted
to do, of course, was to lighten its load so that it could get out earlier,
and some of us feel that perhaps they wanted to get on and take another
charter; their position is, is that they wanted to lighten the ship and get
out before the mountain blew again. We'll probably find out some time this
spring who is right in that particular situation.
The Atropos Island-Cynthia situation was, as I said earlier, a result
of the November storm. And, in that situation, the question is, is that
storm so great as to be an act of God, so that the vessels that struck the
dock are not responsible for it? Or, is it a situation where the vessels
didn't do everything that they could in order to avoid the damage, so they
are responsible for it? And, secondly, since we have two vessels involved
-- really three, there was a Sause Bros. barge involved, too; how are those
vessels going to allocate the costs of repairing the dock?
Well, the Act of God defense is a very tricky one, and of course, if
it works it means that Weyerhauser has to go out and repair its own docks,
so there aren't a lot of judges and juries that are going to be anxious to
accept that. But on the other hand, in a practical sense, what could those
vessels do to stop the damage? That's the question that the lawyers on all
sides are going to be looking at. Did the vessels do everything they
possibly could, and in the face of that, was there nothing they could do?
So why should they be responsible for something they could not possibly
have prevented? That particular situation points out someone else we could
look to to give us some coordination with respect to maritime emergencies,
and that's The Pilot's Association. Now, I assume that there wasn't really
much advance warning of how bad the weather on that night was going to be;
my recollection was that everbody knew that there was going to be some kind
of a storm, but nobody realized it was going to be that great. Now, if it
had been, it would seem to me that it would be the responsibility of the
pilot, who brings the vessel into the port, and knows the port, and knows
the weather conditions, to say, "Oh, by the way, you'd better do this," or
"you'd better do that, because we're expecting a really big storm tonight."
Now, there's one area where I think some people could pass on helpful
information and act as a coordinating body. Then, too, with respect to
that particular evening, we represent, in that case, the Atropos Island,
the vessel that probably did most of the damage to the dock; but, in any
event, the Atropos Island called for about a six hour period trying to get
someone to respond to it when it was dragging anchor, so that it could get
some help, and it couldn't reach anybody. What happens in a situation like
that? There really isn't any one place that a vessel coming into port can
call. And, I remember when I asked the vessel, "Well, who were you
calling?" They said, "My God, we were calling, Port Control, Port Control,
and we couldn't get any response." Probably because a lot of people had a
lot of other things that they were trying to protect, but there should be
someplace where vessels coming into the area, who have done everything they
can to make their vessels safe, can call and say, "Look, there's nothing
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else I can do, you've got to help me." And, in that situation there wasn't
anybody that they could reach. Any questions?

QUESTION: Do you know of any maritime rules or laws that state that a
Master of a vessel can be taken off the hook in terms of weather or fire?

Helmer: Well, I think that the question is always one of looking at both
sides of it. And, there isn't any absolute, whether you're talking about a
safe port, or whether you're talking about the master's duty. And, I think
that everybody looks at the situation as being one where the Master is the
expert, and he's the one in control, and so, of course, he's the one
everybody looks to to be able to do what's best for his ship, and know
what's reasonable in the circumstances. But, not even a Master can prevent
everything, or can handle everything. And, I think that although the
responsibility rests there, it's not an absolute responsibility.

Interagency Coordination in Long Beach, California
Chris Hunter, Chief Fire Marshal
Long Beach, California
I don't know that I am an expert, but I have had some experience in
fire fighting and with shipboard fire fighting and some harbor situations,
and hopeful ly some of my experience can be helpful in stirring some
discussion.
Basically, I'm with inter-agency coordination in the Long Beach
Harbor, which works very closely with the Los Angeles Harbor. We end up
having some very good agreements and some very good working arrangements
with the different agencies. The Long Beach Fire Department gives fire
protection to the Long Beach Harbor and the ships therein, and the Los
Angeles City Fire Department does the same for the Port of Los Angeles.
And, since we are contiguous, we have very good mutual aide agreements to
help one another out.
First of all one thing we try to do is to identify potential
problems. Obviously we can't identify them all, but we try to hit the most
obvious. Then we put together our resources, which include everything from
public to private agencies, such as the fire departments in the area, the
Coast Guard, port authorities, city, county, state, public works-type
agencies that might have equipment or facilities that would help abate
particular hazards. Some of the private people that we call on -- either
in agreements or from time to time, during emergencies, include companies
that have tug boats or other vessels that we may need to make use of. For
instance, people who have foam supplies for fire fighting, such as the
Navy; we have a Navy base within our port, and we rely on them for large
foam supplies. Private clean-up companies that do clean-up in the harbor,
that have a lot of expertise, a lot of specialized equipment -- these are
looked at. Construction companies that might have particular heavy-duty
equipment that might be needed that nobody else would have. Certain type
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of cranes, big machinery, this type of stuff,
in case of an explosion, collapses,
earthquakes, this type of stuff.
Another consideration to bear in mind is
the manpower and the dealing with unions prior
to the events happening. If you can have some
understandings or agreements, bring the unions
in from time to time because, for an example,
we had a fire on a container ship last year,
and part of the solution to the problem was to
unload the particular hatch that had the
offending cargo in it and get the other cargo
containers out of the hatch as quickly as
possible, so that we could minimize the amount
of stuff to burn. We didn't coordinate and talk to the union people as
well as we should have, and lunch break came, and they went to lunch. And
we wanted this thing abated immediately, and there was some lack of
coordination and communication there that caused some problems. I don't
know how much it lent itself to the total loss at the end, but it did make
a difference. We ended up with about a $71/2 million loss, I believe.
So there are many things to consider and many resources to pre-plan;
and pre-planning is probably the key to it, and attempting to get all
possible affected parties together before hand, with some sort of an
agreement, and with the agreements broad enough to allow you the latitude
to work within those bounds when you have an emergency that all of a sudden
doesn't fit what you planned. And, if possible, have them in writing, as
people change in the positions, and if it's not in writing, the
understanding of what is meant gets lost. I'm not so naive to try and lead
you to believe that when you have everything down in black and white that
we have no problems. We have some gentlemen's agreements, handshakes
between Chiefs, between different agencies that we operate under, and it's
probably not the best, but it's better than no understanding at all. But,
I think that you can see that if you have it in writing, if you have the
blessing of the legislative body in the particular agency, it sure helps
from the legal standpoint later on when it comes to figuring out who is
going to be responsible for paying what. And, during the pre-planning is
the time to make the tough decisions, not during the time when everything
is going up in smoke or falling down around your ears. You don't have
time, at that point, to make these decisions. Something has to be done and
action is needed. So consequently, the tough decisions, if they are made
during the pre-planning sessions, obviously, really help the people who are
put in charge of trying to evade the hazard or handle the problem. They
don't have to wait for decisions that may take hours or days. They know
what the decisions are, or they can make them themselves.
Another thing in pre-planning is that it does designate the lead
agency. Who is going to be in charge of the coordination? We general ly
look at it from the fire service standpoint, at least when we're talking
about building fires. If there's a fire in a building and we're called to
it, that building becomes our responsibility to do anything we want to
abate the hazard. And, we have quite a bit of control, if not total
control, of that situation: of who can enter, who can do what. And as far
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as that goes, we do not have to ask permission of the owner to chop a hole
in the roof to ventilate; we do it because it has to be done. We tend to
take that same tack in dealing with ship fires. Once we're asked to handle
the situation, we'll handle it to the best of our knowledge and best of our
ability, and it may not always just coincide with the owner of the ship,
the owner of the cargo, or whatever. On the other hand, we aren't so naive
to think that we know it all. We certainly do, through coordinated
efforts, use the expertise available in all areas. We certainly need the
Captain of the ship to tell us, you know, what cargo is where, how it is
stowed, what does he have available aboard ship, and what manpower can we
get from him, and this type of stuff. So, we do use everybody's expertise
and don't try to fool anybody that we're the ultimate answer. We end up
many times being looked to for our expertise, and we give it when we can.
Another thing about pre-planning is to have some builtin review
process in your procedures. If you know that once a year, or once every so
often, it's built in that the committee or the group will meet to see if
they need to change their plans. Maybe things have changed and they need
to make some changes in the plans. That's always helpful.
Some more concrete type examples. In Southern California, we do have
mutual aide agreements that are written down, enacted by the city
legislation, or county legislators, to give fire departments of two
jurisdictions the ability to cross city-county boundaries to assist each
other, and it's a mutual-aide agreement. If we need help, they agree to
send so much aid. And, what these agreements do is take the burden off the
Chief, in the event that he has sent a certain number of companies to
another city to fight a fire, and a fire occurs in his city, and he may be
a little short-handed and it's difficult to handle it, or he has to wait
and get mutual aid from another direction.
We also have state disaster planning. We can send fire apparatus up
and down the state for a thousand miles, if necessary. And, this is
usually coordinated by the Governor's office, or what have you. There are
also some inter-agency coordination and agreements between private
companies, where governmental bodies aren't involved, such as the oil
companies. We have a lot of oil industry around the harbor, and in other
areas, and these oil companies get together and say, "Hey, we've each got a
particular type of fire fighting apparatus," or "we have a foam supply,
maybe not large enough to handle our largest fire." They will make
agreements to do some of the same things that we do, and they'll assist
each other in this way. We also have inter-agency agreements between our
public agencies and private companies, such as the oil companies with
pipelines. Our city is laced with pipelines from oil companies from every
direction. As was shown about two years ago in a major pipeline break of
naptha, we burned up over a city block of houses, and it took four hours to
get the pipeline shut down. Why? Because we didn't have a good plan. We
had forgotten to pre-plan that particular contingency. We assumed that the
oil companies, or the companies involved, had sufficient safeguards on
their pipelines. They didn't. It took a while to get it shut down, and
consequently the problem was much larger than it would have had to have
been had we got the valve shut down earlier. So, consequently, disaster
legislation occurred, we now have pipeline ordinances that, hopefully, will
lessen that type of a situation again.
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Basically, that's what we have done. Oh, another example I wanted to
give that would be more pertinent to the Maritime Association. We had a
ship coming into port loaded with coal. It had some hot spots within the
load of coal. It was bound for Long Beach, which if it came in, of course,
then became our problem to help. As we have in the past with other
situations like this, where we have a little time, and when the ship isn't
in, or it's in a subdued state, so to speak, until we really start opening
up and doing something with it, we meet with the Coast Guard, the port
authorities, the ship owners, the cargo holders and the underwriters. We
try to decide the best course of action, using everybody's expertise
involved. And, even though the ship was bound for Long Beach, having the
Los Angeles authorities with us also at this meeting, we determined that
they had better facilities to unload this. The decision was made to unload
the coal, spread it out, and put the fire out. Los Angeles had the better
facilities to do this. They took it over, and we gave them our blessings,
and it became a Los Angeles problem. (Laughter). But, it was agreed upon,
and it turned out to be the best course. We could have handled it, but it
would have been more difficult. And, this is just an example of one of the
ways we do help each other. I can see where you have bigger problems
because of the state boundaries and the areas along the river with no
particular jurisdictions. It's difficult to get mutual aide type of
contracts with things that don't exist. So I can see where the problems
here are different, but hopefully some of this will be helpful to you.
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QUESTIONS AND ANSWERS

QUESTION: I want to ask a question, and I want to make some statements,
first, because I feel that maybe the most crucial part of this, and the
solution to this thing lies basically with the vessels themselves.
In 1978 I was onboard a vessel in Pakistan that had a fire. And,
their first impulse over there was to cut you loose, and then you worry
about what's going to happen to it afterwards. This happened to be a very
small grease fire in the kitchen. There were only about ten sailors on
board, no master, no mate, and very few of them spoke the same language,
and none of them spoke English. I grabbed three CO 2 extinguishers and none
of them worked, and finally we found one foam extinguisher and put out the
grease fire. But, it brings to point the fact that many, vessels piloting
the Columbia River have very poor fire fighting capabilities. One of the
problems that American flag vessels have is competing because of the high
costs. One of those high costs is because those vessels are real ly
(equipped) to take care of themselves. So, I say that it is very good to
have good cooperation with the Coast Guard, ports, fire departments and
everybody, and come up with some plans that help to protect life and
property ashore. But, what is the answer to getting vessels to be able to
take care of their own fire fighting problems?

Helmer: Well, I think that one of the answers is to pass some more
stringet regulations with respect to what fire fighting equipment vessels
are required to have onboard, and what abilities to use it the people are
required to have. For example, the oil transfer procedures that we have,
under the jurisdiction of the U.S. Coast Guard, are very specific, and
something along that line could be passed in the area of fire prevention
and fire control, and I think that that would be very helpful. We would
then have to have somebody enforce it, and somebody like the Coast Guard,
who's already checking for navigational equipment problems, and oil
transfer procedure problems, would be in a good position to take a look at
that.
One of the other things that your comments brought to mind with
respect to the Protector Alpha, and the language problems, is that the fire
fighting instructions, or the instructions for the CO 2. were in German, and
we had a Filipino crew and a Greek master, none of whom spoke in German,
and it was very hard to understand them.

Captain Patterson: I appreciate Chris' comments, but I want you to
recognize that I'm only here today because Congress overrode a veto,
otherwise I would be out of work because the Coast Guard funding would have
ended on the 14th of September. And, you know, if we want the Coast Guard
to undertake these types of activities, then I think we need to talk to the
people with the purse strings to insure that we have not only the funding,
but also the manpower, the training, and the equipment to handle these
types of additional duties. I'm not suggesting we shouldn't, obviously
you're in the right place at the right time, my only suggestion is that we
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need to take it up with -- I guess our representatives who provide the
purse strings.
Also, while I have the microphone, I would like, and I'm sure that
most shipping companies recognize, that there is, under what is now called
IMO, instead of IMCO, which is the International Maritime Organization, a
set of international regulations that deal with fire fighting equipment
onboard all vessels. And, each home country is responsible for issuing a
certificate to their ships that says, yes, their vessels do, in fact, abide
by the regulations that are set down in this international body. The Coast
Guard, or the U.S. government, would have difficulty unilaterally
establishing something of a higher degree than is internationally set down.
And, we have these types of problems every time we want to get into
increasing stringency in almost any area of the maritime field because the
ships move around the world. And, if you say, "Well, that's alright, if
they're in our port we want them to meet our standards," then the U.S. ship
owner counters, "Yes, but when I go to Pakistan they want me to meet some
Pakistan; rule, that has no applicability anywhere else in the world." And
pretty soon, you can see, that before long every maritime country has its
own standards that it wants to maintain a little higher than everybody
else, and no ship will be able to get into anybody else's country but their
own. So, we have the difficulty of recognizing that ships are an
international creature, and it's necessary that we, in fact, treat them
that way, and if we want to increase something then we ought to do it on an
international basis.

Sargent: I'd like to make a comment, also. There are international
standards for fire safety aboard ships. Let me throw the ball back in your
court, which one of you port authorities would stand still for us not
allowing a ship to dock in your port?

Unidentified We all have to stand together.

Sargent

That's exactly the point.

National Cargo Bureau Spokesman: There are annual inspections made on
Liberian and Panamanian vessels by my company, National Cargo Bureau, and
we do this on an annual basis. We're like the Coast Guard; the Coast Guard
does an annual inspection on U.S. vessels, and they go through it quite
thoroughly, and we do the same thing on the Liberians and Panomanians.
Now, we have to get permission from the Republic of Panama to do their
vessels. We can do the Liberian vessels at nine month intervals. We go
through the licensing, we go through the bridge facilities, the charts, and
so forth, and we also do a fire and boat drill. And, sometimes you lose a
boat, and sometimes you almost lose a man, but it's pathetic to see some of
the facilities that they have, trying to get the emergency generators
started, putting on fire suits, trying to get the hoses undone. Our
confidential(?) citations that we issue go right back to Panama and
Liberia, and they can hold the vessel -- or the Coast Guard can hold it,
and we have no jurisdiction on that. So, we just report it. Now, trying
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to get the crew itself, like Miss Helmer said, to be responsible, to be
able to manipulate the emergency generator, to be able to fill fuel tanks
without spilling over, trying to keep spills at a minimum, and when they
are spilled, control them. Well, some of these vessels that come into
port, you wonder how they got there in the first place, because you wonder
just how knowledgeable they are on their own vessel. So, these are some of
the problems that we have to face in trying to educate the people to
educate themselves. And, some of the crews that we have, that come in,
aren't very knowledgeable, and I think Miss Helmer has struck a match there
when she says that the vessels themselves must have a certain amount of
that responsibility.

QUESTION: Yes, I'd like to speak to the attorney. She said that she gets
involved after the fact. I think that this is the main problem in that the
attorneys are the people with the real power to get these ships into line,
because I know your company does represent the PC Clubs in London. I
drive at 55 mph because I can't afford my insurance to go up any more, and
I feel that if the attorneys who represent the P&I Clubs would go back to
their principles, and make the bad vessels pay for their choice of not
being up to scratch, we would see a dramatic change, and would take away
some of the problems that we have, ourselves.

Helmer: Let me just say, in response to that, that I agree with you, that
one of the positions of an attorney is to act as a negotiator, and to act
as an intermediary. Unfortunately, the P&I clubs are represented by
different P&I club attorneys at every port, and our position is not only to
negotiate and compromise, but also to represent the interest of our client.
And, I think that as a lawyer you have to have a responsibility to the
country that you live in, as well, but it's possibly the government
authorities that impose the regulations that have the best ability to
control situations like that, as opposed to somebody who is hired. You
know, if I take the position that we ought to pay everytime something comes
along, without taking a look at the facts, I'm going to lose my job, real
fast, too, and they'll find somebody else who will do what they want. So,
you're in a somewhat sensitive position to be able to do that.

QUESTION: There's been a lot of talk about inter-agency, inter-port,
inter-company agreements, and efforts, but there doesn't seem to be any one
(indiscernible) would the Marine Exchange be an appropriate body to
spearhead some kind of a joint effort?

Lipscomb: At the present time I think the Exchange is made up of basically
members of the grain and shipping community, but it doesn't encompass all
of the operators along the river. So what we're looking for is some entity
that will have the ability to capture every participant in this trade.
That's a good starting point, and it's a good vehicle for the point that I
was making about dissemination of information. I don't know the make-up of
this lower Columbia River port group that's involved in the fire protection
suggestion of this collection of this fee. I don't know what type of
application could be applied there. Whether or not the Coast Guard would
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like to employ the services or seek the assistance of the Merchant's
Exchange in assisting with their duties, that's certainly possible.
Whether or not the Exchange would want to take on the spearhead role in
that, they haven't been asked to, yet. Certainly they would play an
important role in assisting whatever program that would be initiated,
though.

QUESTION: Yes, I have one comment in regards to the need for a special
agreement. I'd like to compliment the Portland Fire Department
(indiscernible) under the direction of Joe Rose. Numerous times we have
been down at the shipyards to get them familiar with that ship, so that in
the event they do have a call, they know where an emergency vessel is. If
anybody's ever been around when an alarm was sent in, the response is
They get all of the vehicles down there, whether there's any
immediate.
smoke, or not. And, I think they should be commended on that.

Sargent: Yes, that ship familiarization and ship fire fighting training
is an on-going thing with the Portland Fire Department. But, what you're
talking about is in the Willamette River, which is in Portland. We don't
have any problem in Portland. Where we have the problem is in the Columbia
River; that is not in Portland. We have unquestionably the best shipboard
fire fighting capability along the Columbia. We have the capability to
fight a fire in the main channel. But, the plain simple fact is that we
are down to one major fire boat now with 15,000 gallon a minute capability.
That's what you need when you get away from the dock, you have to provide
the water from the river. It costs us $300,000 a year to man that craft.
Chris was talking about mutual aide. We have mutual aid with all the
surrounding departments we border with. Mutual aidis a connotation that
they are able to provide you with the same resources that you provide them
with. We can not provide that, or make that ship, or that fire boat
available for anybody that wants to use it. Like the incident of the
Protector Alpha. Now, we charged for our response to the Protector Alpha.
The total charge on that was the Coast Guard replaced our phone, and the
ship paid $8,000 for time and material. $8,000 once in a while, on a major
incident, does not support a $300,000 a year ship. And that's the point.
This has to be an arrangement that all the ports and all the fire
jurisdictions are involved with money to be able to provide those resources
so that they are available where and when they are needed. One person,
namely the City of Portland Fire Bureau, can not be looked upon to provide
those resources for the entire Columbia River.

QUESTION: It seems unusual tome that a vessel's internal fire fighting
capability is not regulated by somebody. In an industry that is faced with
innumerable regulations and overlapping jurisdictions by ,any number of
bodies, such as the Safety Life and Sea Convention, relative to vessel,
stability being administered or enforced by the National Cargo Bureau, in
the case of grain loading, the vessel's gear condition is looked over, the
rules are made and enforced by the Occupational Health and Safety
Administration; I don't understand why something that can be as detrimental
to a port, a dock, or a whole shipping community as the Protector Alpha
shouldn't fall under somebody's area of responsibility or jurisdiction.
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Patterson: That's a long answer. Kenmore Del vin of the National Cargo
Bureau commented that, yes, he does check certain things on certain vessels
-- not all vessels -- only those governments that ask and pay to have those
services provided. I'm sure he would be more than happy to take on a lot
of vessels from other countries, also. So, at least the way I heard you
make the statement about equipment that is checked in the United States by
a United States entity only pertains to those foreign vessels that ask to
have it done here. If we are talking about fire fighting regulations,
there are international fire fighting regulations that go along with the
Safety of Life at Sea Convention and the home countries, or classification
societies, do, in fact, check those. They are not checked on a regular
basis more often than probably once a year, or two years, or three years,
depending on exactly which country we're dealing with. That does not mean
that tomorrow the equipment will work. It means that the equipment was
there at inspection time, and it was, in fact, in satisfactory condition at
that time. So there are regulations, yes; they are not necessarily
enforced by an agency of the U.S. government.
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New National Maritime Policy
Captain Warren G. Leback, Deputy Administrator
U.S. Department of Transportation
It is a pleasure to be here, and I'd like
to say that my association with Oregon goes
back a long, long time. I was raised in
Astoria, went to school in Astoria, and then,
of course, went on and graduated from the
United States Merchant Marine Academy. As
always, when I've been away from Oregon, I'm
reminded of my Oregon heritage. When I was at
Sea Land, we did six ships here, including two
that were named after the city; one "The
Portland" and the other "The Rose City". Now,
the Rose City that we did is not to be
confused with the tanker, The Rose City, that
shows up here every once in a while.
In my present job I find a number of the same personalities who are
prominent here are also very influential in the national maritime scene.
Senator Bob Packwood, Senator Mark Hatfield, and, of course, the new
Federal Maritime Chairman, Punch Green. I see Punch quite frequently when
we're on the cocktail circuit in Washington. When people ask me how things
are in Washington, I think of Oregon and the Pacific Northwest, and of
course, the sister state of Washington, which I think is probably much
better than the nation's capital. Believe me, in nine or the ten months
that I've been in Washington, there's been a lot of work going on. And,
there still remains to be a lot done as far as the maritime industry is
concerned. While I'm real ly at heart an Oregonian, I believe I can best
contribute to today's conference by tel ling you what is going on in that
other Washington, across the country. For better, or worse, what happens
there has a way of affecting what happens here.
Let me begin by emphasizing that this administration's commitment to
the American maritime industry begins right at the top, literally speaking.
In 1980, presidential candidate Ronald Reagan emphasized the need to return
the United States to its rightful status as a major maritime power. Since
taking office, President Reagan has been taking the lead in searching for
the ways and the means of accomplishing that goal. The first steps, of
course, were organizational, and, at the President's urging, the Maritime
Administration became part of the Department of Transportation. That was
in mid-1981. At the same time, the maritime industry gained a very
effective cabinet level representative in the person of Transportation
Secretary Drew Lewis. The Department of Transportation handles all modes
of transportation within the country. That is, they have the FAA, the
Federal Highways, the National Highway Safety Administration, the St.
Lawrence Seaway Development Corporation, the Coast Guard, the Urban Mass
Transportation Administration. President Reagan appointed Admiral Harold
E. Shear, retired U.S. Navy, former Vice Chief of Staff, and former
Commanding Officer of NATO South. Admiral Shear brought to the
administration 40 years of service to the United States government and is a
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very know7edgeable man when it comes to what's going on in the industry,
and probably more so in developing a special relation with the Defense
Department; something that we haven't had in MIRAD for a considerable
length of time. And also, if you go back and look at our maritime history,
since the beginning of the 1936 Act, the most productive periods were when
a Navy admiral has headed the maritime administration or its predecessor,
The Maritime Commission
As Deputy Administrator I bring a considerable experience in the
industry. Very shortly after I got there, and in discussions with Admiral
Shear, we decided that we also needed someone to represent the inland
waters and the Great Lakes. So we created a new position for Deputy
Administrator of the Great Lakes and Inland Waters, and that position was
filled about six months ago by gentleman by the name of Howard Waters who
came out of the mid west and has been in barge and tug and grain
transportation for the greater part of his adult life.
Our team was assembled by the President who developed a workable
maritime program. Believe me, it hasn't been easy. And, quite frankly, we
still have a lot of work ahead of us, but I think we've made a credible
beginning. The first new maritime program elements to be adopted by the
Administration were announced by Secretary Lewis last May. And let me
briefly highlight those for you, again. Support of extension of temporary
authority for subsidized U.S. flag operators to construct or acquire their
vessels outside the United States and still receive operating differential
subsidy. To provide immediate eligibility for reflagged vessels, that is,
foreign-built vessels, for the carriage of government-impelled cargos. At
the present time, if you build a ship, other than when it is subsidized,
with ODS, that ship has to wait four years before it can participate in
the PL 480 cargos, Title II and Title I cargos.
Administratively, we're reforming ODS to give the operators a greater
flexibility and to reduce their costs. We're also, encouraging foreign
investment in U.S. flag shipping and to permit the current 49 percent
foreign ownership in U.S. flag vessels to be increased to 75 percent. This
will probably attract the needed capital to the industry, particularly if
the world goes into bi-laterals downstream. We see some of the third flag
operators coming into the United States and putting their vessels under
U.S. flag, and that will give them the 40 percent of the U.S. flag
operation, plus the 20 percent that would be for third flag. We have moved
to relieve U.S. flag ships of the current 50 percent duty on repairs
performed abroad; and this will provide flexibility to ship operators in
making repairs and reducing the repair cost or the repair elements in the
operating differential subsidy. And, also, to reduce the unnecessary
regulation of ship building and ship operating industries, and the
establishment of a top level government and industry group to further that
effort.
Just last week the Biagi Bill was approved by an overwhelming 350 to
33, and we expect to have action on the sister bill in the Senate next
week, or at least a few days before Congress adjourns and goes home for reelection. There's also the support for the Federal Maritime Commission to
eliminate the regulations governing the level of rates on the line
operators and the Jones Act trade. The temporary build-abroad authority
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available to the operating differential subsidy operators is contained in a
new Section 615 of the Merchant Marine Act of 1936. Five companies, todate, have been given Section 615 permission or approval and plan to build
16 new vessels and reconstruct 9 others in foreign yards. Included in the
16 to be built are the 14 new jumbo-sized container ships for the United
States lines. These are expected to be put under contract very shortly and
to be built in South Korea. Taken together, these projects will help
upgrade the current U.S. flag merchant fleet. There are several operators
now building bulk carriers abroad for U.S. flag operation. There are six
more Section 15 applications pending, and they cover the construction ,or
acquisition of up to ten new vessels and the reconstruction of some
existing six vessels.
When Secretary Lewis announced the seven points that I've just listed,
also emphasized that this was just the first phase in a policy development
process. In August he announced three additional policy positions. First,
the administration will authorize an increase in Fiscal Year 1983 a new
ceiling on what we call Title XI, that is the ship financing guarantees.
This was limited in the past two years to 600 million dollars, and now is
being increased to 900 million, with the difference of 300 million, that is
from 6 to 9, to be used in the interest of national security. That means
that the Secretary of Transportation will have the authority to allocate
those funds in those areas in our ship building base where he feels that it
would be of national interest to maintain the ship building base. Second,
permission should be granted to U.S. flag operators to use existing and
newly deposited tax deferred monies in their capital construction funds to
build or acquire vessels abroad. Third, that the Department of Defense
continue in its efforts to provide more vessels to be manned by civilian
crews. That's crews outside of the Service, and outside the black shoes.
Over the last ten days the Department of Defense has announced the
construction of two new ships up at General Dynamics in Quincy, the
conversion of three railroad vessels at Bethlehem Steel Ship Building and
Gravel Company at Sparrows Point, and the conversion of one existing
waterman railroad out here at Nasco, with options to build three additional
keel-up vessels at General Dynamics, two more conversions at Bethlehem
Steel, and two at Nasco. Last Sunday, a week ago, the Navy also announced
the conversion of four of the eight SL7 vessels into rapid deployment
ships. Two of those went to Nasco here on the West Coast, and one to Ten
Ship Building in Philadelphia, and one to Avendale in New Orleans. When
those ships are completed, the remaining four SL7s will go into the yards
for conversion.
Let me emphasize that these decisions were made by President Reagan,
himself, on the advise of the Cabinet Council on Commerce and Trade. They
will go a great length in re-establishing our maritime power. As Secretary
Lewis said, these policy components re-affirm the President's strong, and
very positive commitment to do something about the state of the shipping
and ship building industries.
Although these points represent a major accomplishment in the
development of a comprehensive national maritime policy, let me emphasize
that it is a continuing process. We are still assessing the number of
additional policy considerations which address other long-standing problems
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of shipping and ship building industries. Consistent with the
administration's determination that the American merchant marine become as
competitive as possible without further delay, and further subsidy, or no
new operating differential subsidy contracts, we intend to use other means
and other ideas to expand the current fleet. Let me also emphasize,
however, that the existing operating differential subsidies, those
contracts which run from the year 1995 to the year 2001, will be honored.
There is no intent by the present administration to terminate ODS
contracts, unless the operator himself decides he wants to move out of the
subsidy area. A moratorium on signing new construction differential
subsidy contracts will be continued. While our commercial ship yards do
not consider the CDS moratorium good news, as I previously stated, they do
have a very good work load coming up in the new construction and conversion
for the. Navy; particularly in the area of the rapid deployment forces. In
addition to the ships that I have mentioned, there will be five additional
new tankers built for the Navy, and those contracts will be forthcoming, I
believe, in October of this year. And, as I stated, six yards have
received orders for these ships, and the five tankers, in all probability,
will be allocated elsewhere in order to spread the workload and maintain a
ship building base.
Now, what I've stated as far as what MARAD is doing and what the Navy
is doing is a substantial undertaking. It will provide a number of yards
who have needed work, and it also implements and complements the
administration's policy to maintain a strong Navy as well as a healthy
Merchant Marine and the ship building capacity to insure our economic
freedom and national security. So, as you can see, much has been happening
on the national maritime scene, and we've made some new beginnings, and
many options are still under review. From what has been decided, it is
clear that while we're providing encouragement and support that we can
reasonably offer, the maritime industry can not look to the government for
any bail-outs. The industry must shape it's own destiny, and the keys to
success are productivity, competitiveness, and innovation. Though ship
builders and ship operators must maximize productivity, we must have modern
cargo vessels that are competitive and that are fuel efficient and operate
with small crews. The owners and operators must be more innovative in
financing and, of course, in that very important area, marketing. If you
don't have marketing there is no need to build a ship, or there is not need
to operate a ship. The only ships that would be built, or would be
operated, would probably be yachts and sailboats if you didn't have the
marketing area. We also have to tighten up in the area of ship management
and reduce our overheads. It is a tall order. All of us know how
important a healthy maritime industry is to the vitality of the Pacific
Northwest. It is equal ly essential for our national vitality and our
national well-being and our national security. For these reasons we must
continue to work together; and I'm pleased to be here today to see that you
are working together, and I've been very interested in coming out here and
listening to what you have to say in this conference. I know that if we
all pull together and if we work and have the same goal, that we will see
more American flags on the stern of more ships in years to come.
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PANEL: EXPORT TRADING LEGISTATION ACT

INTRODUCTORY REMARKS
Ken Casavant, Professor of Agricultural Economics
Washington State University
The general topic of our panel the Export
Trading Act, and I think it's as topical as a
panel session can be. We're going to be
talking sequentially about finance; then we're
going to talk about export functions and
opportunities, and then we're going to be
looking to some of the marketing impacts, or,
at least potential marketing impacts, of the
Export Trading Act.
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Benefits of the Export Trading Act
Valerie Bloom, Vice-President
World Banking Division, Bank of America
Export Trading Company legislation was
first introduced in Congress three years ago
to help overcome the declining export
competitiveness of the U.S. and the related
trade deficits. The legislation would provide
a mechanism to help firms expand their markets
by exporting. Under the Act, an ETC could
export goods and services, or provide
exportrelated services to other companies.
The Act would not prescribe any particular
form that an ETC must take, but would provide
a framework within which a variety of models
could emerge.
Separate bills have now been passed by
There are some
both Senate and House.
substantive differences between the bills, but
most of these differences have already been worked out in preparation for
the conference committee. The remaining problems do not appear to be
insurmountable.
However, while it is widely expected that the ETC legislation can be
enacted before Congress adjourns next month, it is possible that the
legislation could fall prey to political maneuverings. There were
indications of this a couple of weeks ago when the planned conference
committee meeting was called off at the last moment. It has still not been
rescheduled. It has been said that if the ETC legislation should again be
tabled, it would be the first time in history a bill passed both Houses
unanimously and then died in conference.
If the legislation does pass, a large question still remains. How
will the regulators interpret and implement the law -- particularly the
Federal Reserve, which only reluctantly gave its approval to bankaffiliated ETCs, but also the Justice and Commerce Departments. It will be
important for all those affected to try to influence the shape of these
regulations so that they will accord with the intent of Congress.
Having given you that brief overview of the legislative background and
current status of the Export Trading Company legislation, I'm going to give
you one banker's perspective on how U.S. commercial banks are likely to
respond.
As is often the case with trade-related legislation, the ETC Act would
simply validate pressures that already exist in the marketplace. The
failure of U.S. exporters overall to duplicate the success of foreign
trading companies has been in part attributed to the exclusion of banks,
which has limited access to competitive funding.
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If the final version of the Act provides for flexibility on both bank
control and antitrust provisions, it could be an important vehicle in
boosting U.S. exports, building a viable export trading industry, and
facilitating the broadening of foreign markets to U.S. manufacturers.
There are natural synergies between banks and trading companies which
have long been recognized and fostered in many major trading nations -- but
not in the U.S. However, even within the existing legal framework, there
is already a basis for some collaboration between banks and trading
companies. This collaboration could be further extended under the ETC Act.
I want to address three issues in regard to potential bank involvement
in export trading: First, what banks could bring to the export trading
industry; second, how banks could benefit from the ETC Act; and third, why
bank participation in export trading is likely to be evolutionary.
First, what could banks bring to the export trading industry?
The key element of mutual interest is trade financing. Banks provide
such services as funds transfer, letters of credit, bankers acceptances,
collections, and foreign exchange. They also participate with government
in export incentive programs that reduce foreign risk through credit,
insurance, and guarantee.
Further, branch and correspondent networks in the U.S. and overseas
offer an established infrastructure and large customer base that could be
drawn on for introductions with U.S. suppliers.
Also, data networks provide services such as global cash management
and market intelligence.
Next, banks can advise and assist in the structuring of virtually any
type and size of international trade transaction. They can be of
particular help to the small or medium-sized firm that has been deterred
from pursuing foreign sales by the costs, complexities, and uncertainties
involved.
Last, but not least, an association with a recognized U.S. commercial
bank could enhance the overseas market acceptability of goods and services.
Now, to the second issue: How could banks benefit from the ETC Act?
The Act would enable the U.S. bank to service a fuller range of its
customers' trade-related needs, expand its customer base, and cross-sell
traditional banking services. The Act could be one step towards putting
U.S. banks on a more equal footing in international trade with foreign bank
competitors who are already associated with trading companies -- some
heavily involved in trading in the U.S.
The Act could also enable commercial banks to respond more
competitively -- albeit in a limited arena -- to the unregulated nonbanking
businesses which have aggressively entered the financial services industry
and are free to offer a broad range of services nationwide.
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The third and final issue concerns the participation of banks in
export trading. Some suggest the Act would bring about an overnight
revolution. I would like to give you some reasons why bank involvement in
the export trading industry is likely to be evolutionary rather than
revolutionary.
The Act can lead to new opportunities for banks. The legislation is
generating wide interest among banks -- from money center to regional to
community banks -- in all parts of the country.
Banks can be expected to view the range of configurations and
activities al lowed by the Act in terms of their varying resources,
capabilities, strategies, and styles.
Some banks will form new ETCs, others will acquire or participate in
existing ones, others will set up joint ventures for specific projects.
Some banks may do all of these, others none. Banks may choose to act
alone, with other financial institutions, with ETCs, or with producers.
Bank-affiliated ETCs may range from full trading entities, to one-stop
service centers, to specialists by product, geographic area, or service.
U.S. banks do not now have all the expertise in-house that they would
want to source and market commercial products. The commodity they best
know how to trade is money. However, banking expertise should be both
transferable and valuable to export trading management, organization, and
operation.
Taking an equity position in an export trading company, particularly
if the company is involved in taking title to goods, would represent a
substantial ly new venture for U.S. banks, calling for a careful balance
between the types of internal controls banks operate with and the
entrepreneurial flexibility more common to trading companies.
Fee services, which use less capital, and leverage off existing
strengths and infrastructure, will be particularly attractive to many
banks, as these activities would allow for a more gradual learning curve.
Banks will choose partners carefully in any export trading venture.
They will be concerned about whom they lend their name to, as well as the
effects of such affiliation on other relationships.
Along with opportunities under the ETC Act, many banks will be looking
at other options to diversify and expand. While the ETC legislation
represents an important reform for banks, other possibilities for
liberalization may be on the horizon. All options will go into the hopper
for consideration individually and comparatively.
In summary, then, it is likely that many banks will proceed cautiously
as they study the possibilities. Some will seek a gradual, relatively lowcost entry, capitalizing on their risk management skills, systems
mechanisms, and market base.
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Through the ETC Act, U.S. banks could begin to play a more direct role
in facilitating the export of U.S. goods and services. Over time, the
increasing involvement of banks could contribute to a broader and stronger
U.S. trading industry. And, to the extent that competition -is heightened,
the American producer should stand to gain from increased range, depth, and
efficiency in the delivery of foreign marketing, financial, and support
services.

ETC Act: View From an Export Management Company
Gordon Fromm, President
Extech, Ltd.
I've been asked to discuss the Export Trading Act and how it relates
to the export management companies. Valarie mentioned that the bill had
passed the House; I was told that it hadn't passed the House as of two days
ago, so I'm not sure where it stands. I was also told it was not going to
be passed until December, and so, we'll have to see where it stands at the
moment.
This legislation, export trading, what is it supposed to do? This was
supposed to allow a newly created export company to find buyers for U.S.
goods, package and warehouse these goods, arrange transportation and
insurance, prepare export documentation, customs, distribute goods, and
provide after-sales service to the customer once it's been shipped.
Fantastic objectives! I've been doing that for 12 years, since Extech
Limited was formed in 1970. Nothing new to us.
There are more than 3,000 export management companies in the United
States which meet the definition Congress has set down with this Export
Trading Company Act. We fear that the Congress has declared there are no
such American export trading companies. EMCs have accounted for close to
ten percent of the 117 billion dollars in U.S. exports of manufactured
goods this past year. This was a study done by the New York Association of
Export Management Companies. A group of companies who have been totally
ignored by legislation, but have been functioning for many years.
Let us look at,'real ly, just two aspects of this Export Trading Act;
and there's only two major points. First, anti-trust. Now, we've talked
about anti-trust, and I'm going to spend just a little bit of time on that
because I don't feel that it's important. Two, export management
companies. But, anti-trust immunity on international sales and contracts
would be allowed. The bill would authorize a government agency, such as
the Commerce Department, to issue certificates affirming immunity from
government anti-trust actions on international sales. During the hearings
back in Washington, the American Bar Association argued strongly that an
Anti-Trust Immunity Certificate process might actually detour the formation
of using this type of feature in this Act. Why? Because it was suggested
that small companies might balk at the time required to obtain these
immunity certificates and at the requirements for declaring proprietary
type information, and only time will tell whether or not this provision in
the ETC Act will be beneficial.
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The second part of this act would permit
commercial banks to own export trading
companies totally, 100 percent, on the theory
that the banks have the capital and the
international network of contacts to make the
companies effective in selling American goods
overseas. As the House Bill finally came out
of the different areas it was decided that
bank holding companies, versus the banks
themself, would form the ETCs; and I don't
really see much difference between a bank
holding company and a bank itself. This
specific point, we fear, is going to have an
effect on export management companies, such as
myself, that have been operating here in the
United States. Now, the objective of any legislation of this type should
have been to improve or enhance the overall export potential for U.S.
goods. As it has developed, through Congress, the Export Trading Act
severely complicates the competitive position of the existing 3,000 export
management companies. This does not necessarily create export potential.
A little background on EMCs. Just briefly, to let you know how it
might affect our operation. As in most fields of human endeavor, EMCs
specialize their export operation in either geographical areas or products,
and we do this in order to achieve economies of scale required to penetrate
the overseas markets. We need this cluster effect, we need this nucleus of
manufacturers, predominantly one, or two, or three manufacturer suppliers
that maybe represent 70 or 80 percent of our business, in order that we
might go after the product manufactured by a newly-formed company. It
takes a lot of market development before one can expect to get a return on
investment. In other words, you can take a product internationally, but
it's going to take several years before you're going to start to see a
return on all the time, money, and travel. We feel that the commercial
banks, because of their very conservative nature, are going to have a
mandate to get into ETC produce a profit in a very short period of time.
Which means that they're going to have to go after the fairly large
contracts, or the more aggressive potential products that now could be
exported by export management companies. This nucleus would be the prime
targets by banks.
We also see a problem in regard to manufacturers who deal specifically
with a bank that has formed an ETC. This bank export trading company
naturally would like to look at good companies, and if we are looking at a
manufacturer who is, say, working with a local bank who's forming an ETC,
this manufacturer over the years has developed a banking relationship, a
funding for his production. And, he would probably have a tendency to
select a bank ETC over an outside export management company, objectively,
only because of his previous banking relationships. The problem, I think,
is what happens when that manufacturer, who's been working with a bank ETC,
decides that he's got enough market overseas and he wants to go
international himself? Is he going to jeopardize his main bank financing
production in order to drop the bank ETC portion of it, and go on his own?
I think this point has not been thoughtfully considered in legislation, and

I feel that there is a very suggestive undertone that will be a definite
factor in the bank/manufacturer's relationship. And, I feel that it might
be a disadvantage to the bank.
The question, of course, still always arises as to whether or not
banks can really increase our export sales. Bankers say they can help the
financial component of any export sale and we do not deny this. And, I
believe, this is where bankers would have a definite advantage. But, can
we real ly look forward to a trimming of the trade deficit, to a mighty
surge in export sales? In a recent issue of Forbes, Patricia Barick,
Director of the Trade Policy for the National Foreign Trade Council was
quoted as saying: "It is questionable whether bank ownership will do
anything more than cause a shuffling of the existing U.S. trade patterns,
not an increase in the total of that volume." As I mentioned, bank ETCs
will be competitive for existing export management companies in one primary
way, the primary financing of export sales.
We also have to look at another part of this arrangement. Export
management companies themselves have to look to banks for their own
financing. If a bank that has been servicing, let's say, my company
decides to form its own trading company, then we have essentially the
possibility of an established export management company, like myself, in
its effort to obtain the credit and financing, opening up our books to
reveal such information as detailed export transactions, pricing of goods,
manufacturer's primes list, in order that we might, ourselves, get
financing, and we have to open up our books to our competitor. Very
interesting point.
During the three years that this bill has been battered around
Congress, the proponents of this legislation always compared this new
legislation to the Japanese style trading companies. They repeatedly
praised the role of these Japanese trading companies in promoting Japanese
goods internationally, and we all know they've been very effective. Well,
what they really do not understand is that the Japanese trading companies
are very different creatures from the entities contemplated by this ETC
legislation. The most obvious difference is that the Japanese trading
companies do the majority of their business in Japan, selling Japanese
goods and importing from the outside. Exporting Japanese manufactured
goods is not the principal business of the Japanesse trading companies,
and, in fact, Mitsui's 1980 Annual Report states that the exports are less
than 7 percent of their total sales. Very interesting.
Now, we all know that most of the Japanese manufacturers work through
trading companies, and they do account for most of the Japanese export
sales. And, the problem, of course, is trying to transplant a commercial
entity from one cultural environment to another. The United States cannot
expect to duplicate the huge Japanese trading . companies unless this country
is prepared to alter its domestic, economic, legal and social
infrastructure. It just won't work. We've got a lot of changes.
We can look, however, at the Japanese trading companies and maybe
glean several interesting points. First, it represents a very efficient
partnership between Japanese banks and Japanese trading companies. If,
however, one looks at the statistics of the ten largest trading companies,
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none is controlled by a single bank or group of banks; rather, Japanese
trading companies are partners with these groups of banks, and normal ly
they only own somewhere between 20 and 30 percent, whereas, any one, single
Japanese bank owns no more than 6 percent. A far cry from the 100 percent
bank ownership which the Export Trading Company Act would permit. Japanese
trading companies, Japanese manufacturers, and Japanese government agencies
work together as colleagues, sharing common goals. I sure wish we'd had
this over the past years; where our government would help us, instead of
hindering us - up to now. They get together and.they determine what
realistic policies will be necessary in order to achieve their mutual
goals; which are ultimately, to promote a healthy and growing Japanese
economy. This is the Japanese philosophical concept, which we might be
well to emulate. But, the ETC Legislation does not. Alright, you say.
The ETC Legislation does nothing? There's got to be other ways to help
promote export sales by small manufacturers in the United States. Because,
originally, this bill was promoted as a great thing for helping small
manufacturers, and it's not going to help them. It should have been
promoted, maybe, as a large company export trading act, but, of course,
that would not have passed Congress.
A couple of things. To get a small manufacturer interested in export
requires education. Our government agencies have tried to do it, but
they've tried it under the assumption that if the U.S. manufacturer is
manufacturing some goods and it's selling in the United States, he must
have a market overseas, right? Wrong. Just because he's selling in the
United States does not mean he's going to have a market overseas. Two
things sell a product. Either you have something unique about it, or you
have a good price. And you have to look at all the problems of getting
that piece of goods from one part of the country across the big water to
another culture. And, while you may be price-competitive here, by the time
you get it across you may not. So, what we have failed to stress in our
education to these small manufacturers is product evaluation -- their own
product evaluation. That we haveAo do. They have to do that very
carefully. Another important point in the success of any manufacturer is
locating good international distributors. And, I've seen so many U.S.
manufacturers fall flat on their faces trying to select a good
international distributor. They receive a letter -- and typical ly the
first letter they receive is usually from Taiwan because they're great
letter writers -- and I can quote you the format verbatum from a multitude
of letters I have in my file: "Major supplier to the government, and I can
do wonders for your product." A manufacturer in the United States goes
straight to him. So' he signs him up on an exclusive. Two years later,
maybe, he'll hear from him, maybe not. Education.
A couple of other things, too, that I would just like to throw out.
Important considerations. And this has to do with movement of goods
between countries. Why is the import rate on certain commodities less than
the export rate on that commodity from the United States? If our export
tariffs are higher, it makes us less competitive overseas. Why? I don't
know. But that question has to be identified. Another thing, too, that we
look at and we have to question why: Japanese commercial law does not
.arbitrarily isolate ocean freight forwarding from other elements of the
international trade companies. In the United States, if you are in the
freight forwarding business, you can't sell goods; and if you sell goods,
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you can't be in the freight forwarding business. There is a cost, a
commission that the freight forwarders get from the shipping companies.
Japanese trading companies can take that commission and reduce their
overall landed cost in the United States. We, as shippers, cannot. They
have to be added on. I'm not saying what's right or wrong. I'm just
making a point. What causes us to be, noncompetitive in the international
scene.
And this is only the tip of the iceberg of regulations we have been
burdened with in our industry, and which are going to stymie bank ETCs, as
well. We are trying to look at the bill that we talked about this morning
as one step, trying to identify the basic problems. I think it's only a
small step, we've got a long ways to go. We acknowledge the need for
better understanding and stronger support policies between the business
community, the banking community and our international legislation and
government agencies. We acknowledge the need for far stronger support or
effort from the entire United States economic community. We do not believe
that this should be achieved at the expense of existing entities, like
export management companies that are now in process in the United States.
Rather, we should look at the possibilities that these are maybe logical
blocks from which to build a much stronger export policy.
I've seen, however, one gain out of this legislation, and it has been
the publicity that this legislation has accomplished in the industry.
Several large, private companies have already formed their export trading
companies; Burlington Northern, for one; Sears several months back formed
an export trading company; G.E., just about a year ago, formed their export
trading company. these are logical steps if they're selling a range of
products, and they're going after a large bid, why not try to supplement
their range of products with complementary items? Now, no one really knows
what the consequence of permitting financial institutions to own ETCs will
be. Only time will tell what will happen. It is our opinion, and the
opinion of our association, that it's only going to muddle the complete
international scene. Our export management association is convinced that
there is a greater need for participation and interest by banking
institutions and export enacted acts, but not at the detriment of existing
people in the market.

Marketing Implications of the Export Trading Act
D. James Manning, Professor of Marketing
Portland State University
I would like to mention first a study recently conducted in the United
States concerning people's attitude towards international business in U.S.
trade. And one question was, "In your opinion, is the problem in the
United States one of apathy or ignorance?" And the most cogent answer that
I know of was, "I don't know, and I don't care." And I'm not so sure that
this is not really in part, as far as trade is concerned, somewhat the
apathy and the position of our Federal Government at this time. I'm very
concerned about this. I've been participating in these types of programs
now for 25 years. Historically we're expected to come up and to be nice,
gentlemanly and lady-like people and make our observations. Well, I now
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have tenure, so I think I'm going to be just a
little more aggressive and state some of my
feelings a little more strongly than I might
normally.
The Act that we've been referring to
today is Senate Bill 743, House Bill 799. Now
I don't know how you measure the impact of
this legislation in terms of international
business or international trade. If you want
to measure it in terms of dollars, then the
Federal Government and this administration
gets a zero. Because there are no dollars
attached to this bill. What this bill is is
essentially a major revision of the WebPalmering Association Act of 1918. So, I'm
not speaking too favorably about how fast we're moving in this area. But
the Web-Palmering Act, of course, allowed businesses of similar origins to
form together as a means of avoiding anti-trust legislation as they moved
into international markets. This has already been noted as one of the
major thrusts of the brand new 1982 trade act. The other major aspect of
this act is that it does permit financial institutions to form companies up
to $10 million capitalization, or larger, should they deem this necessary,
and it be approved by the certifying financial agencies, and I think that's
exciting. I'll say more of this in a few moments.
But let me come back, as I was thinking about this and making a few
notes, and reinforce what I was referring to about our administration in
this instance, and where we're headed. One of the things that bother me,
personally, and I'm only speaking personally, is, for example, the general
attitude in terms of trade marred by the mixing of trade and politics when
it comes to supplying components and materials for the pipeline from the
Soviet Union into Western Europe. This has not really endeared us to our
major trading partners in the world, or in Western Europe, at this point.
We have not done a lot for the major traders in this country when we cut
back on the financing for the Ex-Im Bank. We have not helped the small
traders in this country when we cut back the number of commercial attaches
stationed throughout the world representing U.S. businesses and trying to
generate business for the small to medium size business. So what we have
done for business now is to introduce this piece of legislation, at zero
cost, to amend a 1918 law.
In terms of what needs to be done, and what the opportunities are, the
government is always the first to speak of the importance and significance
of trade. One out of seven manufacturing jobs in the United States is
directly related to export marketing. In the state of Oregon that's one
out of six. For every billion dollars in trade we generate 40,000 jobs.
The concurrent deficit that we are running, at the rate of about 30 billion
dollars a year is having a disastrous impact on the dollar and is fueling
the flames of inflation at home.We must trade. We must trade because of
the world moving into recessionary-depressionary type modes. Everyone is
going to be seeking international markets more aggressively. Competition
will be greater. Therefore, we must be more aggressive. And that's why we
need this piece of legislation.

A;

I like what the legislation says, that this is designed to aid and
assist the small to medium-sized businesses in marketing their products
throughout the world. And that these are firms that are not, in fact,
actively and aggressively involved in export marketing. It's a well-known
statistic that one percent of U.S. businesses represent 80 percent of
export trade. It's also a wel 1-known fact that these one percent do not
need any help in terms of export management companies, or governmental
assistance. The best way to help General Motors, Tektronics, Omark, Hyster
and the other major exporters in this country, on the part of the
government, is leave them alone. Just get out of their way. They don't
need help. The people who do need help are the small, the medium-size
businesses. This act, in the preamble, suggests that one of the major
reasons that we are suffering in the trade accounts is because
intermediaries don't exist at this point to help these small to mediumsized businesses. I think that's when I abandoned my good guy, positive
attitude, and said, "that's bologna."
For the 25 years I've been involved in this international trade
community, that's an insult to the Oregon Economic Development Commission,
to their international division, and it's an insult to the U.S. Department
of Commerce, and the fantastic job that they have done; to the chambers of
commerce; to the export management companies, and indeed, to the banks, who
have done an outstanding job of promoting international trade to the small
to medium-sized businesses. This act is no panacea. And when I look
again, being very provincial, to how it's going to help us in the state of
Oregon, I think that's wonderful. If a bank has 120 foreign offices
throughout the world, and people who are out there calling on customers
regularly -- anybody care to give me a list of the number of Oregon banks
that have a list of 120 offices throughout -- I think we have three
combined in the state of Oregon. I'm sorry -- the government was looking
for some way to say, "Hey, we are helping the international community, but
we don't want to spend any bucks," and this was the answer. And that's no
answer.
You know, given their own preamble, it obviously is going to require a
great deal more help than that. It's going to help some big banks, but the
big banks are confused, too. Because after they tell you what's going to
happen, and after they give you six pages of exemptions, and where the
Justice Department, and the FTC, and the rest of the people come to the
whereases and the where ifs, you're going to say, "Oh my, do I real ly want
to get involved in this?" Because you're certificate is not that clean and
not that clear. Well, that really bothers me, again.
In terms of assistance, this act even attacks the Federal government.
The Federal government has done a terrific job of providing information.
Information for market analysis and potential for small to medium-sized
business to get involved in the international sector. It gives them all
the information, but it doesn't take them by the hand and take them into
the market. Now, I have a wonderful relationship with the banking
community, they always take care of my overdrafts. But I do not envision
the day when the banks are going to be establishing these offices overseas
to assist the small to medium-sized exporters in moving their products into
market. The bill also suggests that the banks aren't doing anything now,
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and they're doing a lot now. They are doing a fantastic job, in part of a
team membership, in what needs to be done to move products.
We have so many beautiful programs in place, if they had a little
extra push. We have now come full circle from about 11 years ago when the
major program was target industries: what you do is identify the major
target industries that are doing all the exporting, and those are air
frames and heavy manufacturers, and we're going to help the Boeings, and
the Lockheeds, and the General Dynamics, and the IBMs. And the government
tried that and that's when these people said, "Hey, do you really want to
help? Leave us alone. Get out of the way." Now the government says
"Here's where the potential is," and clearly it is small to medium-size
business. I don't see an Oregon firm being helped with this bill. And
they need help. And they're getting help. And there's a good trend line
going in Oregon.
Let me just say this, that I believe the most beautiful thing about
this bill is the preamble, and the recognition, that both the previous
speakers have said about the need for education and communication. We're
going to move into the 21st century and assume our responsibilities as
international leaders, and if we don't we're going to slip very, very far
behind, and this is going to have a very direct impact on all of our lives
and the domestic economy, and domestic business. And we may go kicking and
screaming, but until the population understands why, if you're going to buy
the Yamahas and the Sonys and the Hitachis and the Mercedes Benzes, and the
Audis and the Volkswagons, and on down the line, that you're also going to
have to sell American products overseas to pay for those. If we're going
to fol low the concept of free but fair trade, if we're going to have an
intelligent program here, it starts with an educational base. It starts in
the grade school, it goes through the high schools to the universities.
It's got to sneak up on the business community that the United States
represents but 6 percent of the world's population, that there is a strong
demand, in many instances, for their products and services, overseas, and
we've got to move into those markets.
So much has been done. The rate of progress in the last 20 years has
real ly been phenomenal. I really feel we're right at the crest. Another
good push can really take us into the 21st century with a very positive
attitude about exporting our goods. They are in demand, they are wanted,
we have all of the agencies necessary for this, and if this bill moves one
more worker into the international markets, that's a plus. And I sure as
heck don't want anybody to say, "By golly, we've got it now in Senate 734,
and there's nothing more to worry about." We've got a lot of hard work,
and it's going to require cooperative effort on the part of -- I'm not
asking the government to do it all; I'm not asking the freight forwarders
to do it all; or the banks to do it all; or economic development to do it
all; or the National Association of Manufacturers. Quite clearly, this has
got to be a very strong team effort, and the results are going to be
synergistic, there's no question about that.
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QUESTIONS AND ANSWERS

QUESTION: Well, I'm not familiar with all of the particulars of this bill,
but I'm a little bothered that no one talked about the value of the dollar
and the intervention of government in terms that you mentioned some of the
prohibitions. It seems to me that these things sort of wash out a lot of
the other legislation I know you were directing your remarks to this act,
but I think the value of the dollar and the prohibition on the export of
Northwest products are important factors.

Manning: I agree with you very much, if I may start. I believe that there
is no reason in the world for not trading in any product with any country,
other than political or military. Now, those are two big caveats. I don't
want to see us selling hydrogen bombs to Khadafy, clearly. On the other
hand, I don't quite know why we can't sell logs to Red China from
government lands in the state of Oregon. Now those are the two ends of the
continuum, possibly. And, as you artificially tamper with this, you do, in
effect, contribute to inflation at home, you do contribute to unemployment,
and you do lose a lot of employment in export-oriented industries. And, if
we look at the critical issues in our economy today, employment, inflation,
I think that this speaks clearly to a very strong push for
internationalizing our efforts even more.

Fromm: I'll just make a couple of comments on that. The strong dollar and
the high interest rates are drastically affecting our international sales
overseas. The strong dollar means we are less competitive now than we
were, say, two or three years ago, when the dollar was weak. The interest
rates of course, is really hammering everybody. How can we afford to
obtain credit at a bank at 15, 16, 17 percent, if you can get it, and sell
against a competitor whose interest rates are 9, 9 1/2, or 10 percent? So,
that is a definite consideration. And, of course, with the inflation rate
sitting where it is right now, I believe it's around 6 or 7 percent,
there's no reason, of course, why the interest rates are as high as they
are. They should be sitting around 10; and then we would be competitive.
And, of course, if the interest rates come down, the dollar is going to get
weaker, and it will make us more competitive. But, we've got an offshoot
that means inflation is going to be bounced back up because our imports are
going to be costing more. So, what do you have?

QUESTION: Dr. Manning, don't you think that our language barrier is a big
barrier, because Japan and other countries don't speak our language and we
don't speak theirs?

Manning: That is a barrier. We just completed a commission on language in
the state of Oregon. An outstanding report was submitted to the Governor,
and I refer you to that. I think that the importance of language goes
beyond the ability to speak a particular tongue. I think one of the great
advantages of students learning a second language is the development of an
appreciation for a culture other than ours. And it develops a great deal
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of empathy. As far as our students not being able to speak Japanese: if
you do speak Japanese, don't let the Japanese know it because that will put
you at a distinct disadvantage in many instances. They'd much prefer to
deal with people who do not speak Japanese, strangely enough. And I think
with a little imagination you can see why that would be. They have kind of
a secret code there going back and forth. I have a good friend who was a
very successful trader and had a beautiful command of the language, and it
became known, and it had a very adverse effect on his business. Now,
that's one end of the continuum. But to be able to speak a few sentences,
to make an attempt at their language is to say, "I respect you, your
culture," and that'll help you. But if you understand more of their
business practices and why they do things the way they do, and why they are
sometimes, by our standards, very slow in their approach. It just
absolutely drives American businessmen up a wall, quite regularly, when
they want to make that whirlwind tour of 11 countries in 9 days and 42
contacts, and land a lot of business. And the Japanese, even after the
fourth meeting, can not understand why you are in such a hurry to talk
business. And, our preoccupation with time, and so on. So, I think it's
the culture, and the attempt at the language, and the internationalization,
it's so beautiful. And, we need that, very much so.

QUESTION: I'd like to address my remarks to Valerie Bloom. Interest rates
were mentioned, a few minutes ago. I saw yesterday morning on television
where a bank in Elmira, New York, had allotted a million dollars to be
loaned to individuals for home improvement, and that sort of thing, at 12
percent interest. Do you, as a banker, feel that this might tend to lower
the interest rate?

Bloom: I can't profess to be an expert in that area, nor am I familiar
with that particular situation. However, many banks, including ours, have
various community-type programs, where we set aside a certain amount of
funds to reinvest in the community, or give low interest rate loans for
community-based projects. As to whether this represents any trend, I
wouldn't think that that, in itself, would represent a trend. I think
we're certainly concerned with what the Federal Reserve is doing, and
largely we take our lead from them.

QUESTION: They indicated that they hoped that this would lead other banks
to do the same thing.

Bloom: We have seen that in a number of areas. Most recently not in the
banks, per se, but among the thrifts where, in California, one institution,
Home Savings and Loan, took the initiative and lowered its real estate
lending rate by a full 2 percentage points, and I think others are
fol lowing now. There are trend setters. Traditional ly there are banks
that go first on prime, ahead of most of the others, and the others more
conservatively follow. So, hopefully this is a trend.
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QUESTION: I'd like to address this question to Mr. Fromm. In an article
by Kermit Olmstead, one of the draftsmen of Senate Bill 734, he suggested
that EMCs could network together to form a national ETC, as one of the
models of the kinds of export trading companies that might evolve. How
would you feel about that kind of an alternative? And, let me add another
side to that. It has also been suggested that because of the labor
intensive process of export management programs, that the banks are going
to be loath to take on the kinds of products that take a great deal of
intense investigation and intense knowledge of the product. They will be
more likely to go after the commodity type products than, let's say the
rock pickers of this world, that are very, very tough to find markets for,
but for whom there are markets in specific niches. Would those kinds of
products not be an absolute natural for an EMC?

Fromm: I'll take each one of those separately. Yes, there could be a
formation of a group of EMCs together, forming what we call the export
trading company, applying for anti-trust, or whatever. That's always a
possibility. There are also possibilities of joint cooperation with other
service operations -- the ports might have an interest, along with an EMC.
Banks, if they don't want to own 100 percent, could, but I doubt it. So,
there are possibilities for a group of export management companies getting
together. Now, looking at your second point, where the bank's would go
after the commodity's. Yes, definitely they're going to have to look at
products or commodities that are going to give them a return on their
investment fairly quickly, because they've got to look at the bottom line.
We all look at the bottom line, but some of us can plan for long term,
where most of us are small companies, owned by individuals, or a couple
individuals. So we can take a smaller return, our overhead is smaller, we
don't have to have the larger sales that the banks are going to require.
So they're going to go after the larger commodities. I think if they're
wise, they can also go after some of the larger contracts that are coming
out of different countries. If you're looking at a contract coming out of
Korea, for example, for 120 line items of analytical equipment, amounting
to maybe $300,000 dollars. Our company can easily be in a position to
assist in supplying that. However, they require two things. When you bid,
a 2 percent bid bond. Two percent of 300,000 -- $6,000. No problem. When
you get the order, they require a 10 percent performance bond. $300,000 -that's $30,000. I go down to my friendly banker and I sit down with him, I
say, "I need a performance bond for $30,000." And he smiles and he says,
"I'll be glad to give you a performance bond. You just deposit $30,000
cash in a special account - no interest, and we'll issue your performance
bond." Well, if I had $30,000 cash I wouldn't be putting it there. So,
banks definitely have an advantage at that point, and could, if they're
smart and hire the right type of people, go after some of those types of
contracts.

Bloom: I would just like to add just one point to something Gordon said,
and that was on the way banks will look at the capital requirements, return
on equity. Equally important is the question of volatility. Banks are not
that tolerant of volatile earnings, and so as they're studying the various
aspects of the export trading company, they're looking not only at the
returns in the given segment currently, but also the volatility of those
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earnings. I can say that I have noticed, in some instances, a greater
volatility of earnings among some of the smaller trading companies that we
now have that may be acceptable to bank sharehoolders, although,
admittedly, that portion would contribute a relatively minor impact to the
bottom line. But it would still be a consideration when we look at
alternative investment choices.

Manning: In Section 3, paragraph 4 of the Senate version it does say that
no banking organization holding voting stock, or other evidence of any
export trading company, may extend credit or cause any affiliate to extend
credit to any other export trading company, or to customers of such company
on terms more favorable than those afforded similar borrowers in similar
circumstances, and such extentions of credit shall not involve more than a
normal risk of repayment or present other unfavorable features. I read
that, now I want to know, what kind of an agency is-it going to take to
make sure that they fol low that? I don't think that the banks would do
I don't know, would
that, or extend unfavorable trade, but if it was
they?
I don't think I'll say anything more about that.

QUESTION: To what do you attribute the reluctance of American importers to
join Web Palmering associations?

Manning: To have a well-formed Web-Pamering association you need to file.
There are only 30 filings, currently, and these, general ly, are in wood
pulp, movies, sulfur, and some agricultural products. So, prior to this
act there were only 30 of them. The Web-Palmering exempts you from Sherman
Antitrust and Clayton Act legislation, essentially, when it was formed in
1918. Now, when you talk about small to medium-sized businesses being
exempted from the international implications of the anti-trust legislation,
they may smile, knowingly, but I'll bet you a nickel, and I've proven it
before, not one in ten of them is aware of what the hell the anti-trust
laws are anyway. They're not paying any attention to them. The anti-trust
laws are not designed to cut against the small to medium-sized business
firms in this country. And, there's almost no way they can violate the
anti-trust laws. And, if you took the strictest interpretation of the
Sherman Act, the Clayton Act, and all these acts and put them together, and
you took a look at any one business with a half hour study of the antitrust laws, if you couldn't find 15 violations in the first 30 minutes you
aren't looking to hard. But they're not paying attention to small to
medium-sized businesses. That isn't the philosophy of the anti-trust law.
So, again, I think that's another hollow promise here. They say, "We're
going to exempt you from the anti-trust laws," and they say, "Oh,
wonderful. What the hell are those?" They're never heard of them. So if
they haven't paid any attention to them, there's been no prosecution, and
real ly no need. Unless you're a biggy. If you're an MGM, or if you're
dealing in a commodity, and if you can help each other in these foreign
markets and you can divide, and glue, and set prices much the way that the
Europeans do, and some of the people in the Far East, then that's very
helpful. But, it's not really that big a deal, unless you're really a
biggy. If you are a Boeing, or Lockheed, or an IBM, or a Xerox, then
you're talking something very important. Otherwise, no. I don't think so.
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So, that's why we haven't heard about it, and that's why we don't have
them, I think.
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