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THE TMPACT CF TREATY INDIAN I ISHING
RIGHTS OECISTCNS CN COMMERCIAL AND SPORT " ISHING

AS PERCEIVED BY OREGON RESOURCE MANAGERS

ABSTRACT. Recent judicial decisions give the
treaty Indians in Oregon the right to fifty
percent of the f'ish destined to reach their
fishing areas. Cregon fish resource managers
are considering various regulation options de-
signed to assure the Indlans their share.
Stricter ocean fishing regulations and more
sophisticated management techniques will have

a mixed impact on commercilal and sport fisheries,

CHAPTER 1

A series of Oregon judicial decisions led to the
pronouncement, in 1975, that fifty percent of the
allowable catch of fish destined to reach treaty Indian
fishing areas should be reserved for the Indians, Com-
mercial and sport fishermen in Oregon believe that
compliance with this ruling will have an adverse effect

on their ficshing efforts, however resource managers



believe that equable adjustments can be made through
improved management regulations,

This research paper briefly traces the recent legal
rulings and suggests some of the probiems facing state
flsheries managers as they strive to comply with the

court orders,

Background

The controversy over fishing rights had its be-
ginnings over a century ago when treaties were made, in
1855, with the Confederated Tribes of the larm Springs
Reservation of (regon, the Confederated Tribes and Bands
of the Yakima Indian Nation, the Confederated Tribes of
the Umatilla Indlian [Reservation, and the Nez Perce Tribe
of Idaho, These treaties all contained the same stipu-
lation: rescervation by the treaty Indians of the right
to take tlsh at all their "usual and accustomed'" sites
in common with other citizens.l These treaties, accord-
ing, to the Constitution of the United States, are the
". . . Supreme law of the Iand; , ., . anything in the

Constitution or laws of any state to the contrary not-

-
(e

withstanding . o, . Thus the treaty Indians have
fishing rights, while non-Tndians, subject to state

laws and rcgulations, have filshing privileucs.) This

1s where the controversy arises--how much control can

Oregon cexcrclse over Indian fishing activites? If



there are not enough fish for all, then how can the fish

In

resource be managed so all interests are satisfied?

Court Teclsiong

The controversy between the State of (regon and the
treaty Indians has resolved itself into a continuing
series of court cases, Following is a chronology of the
cases with notes on the essence of the decisions. The
entire text of each of these decisions may be found in

Appendix T,

July 8, 1969

Judge Belloni, in the case Sohappy v. Smith, estab-

lished that the tribes could harvest fish for both sub-
sistence and commercial purposes, could be regulated

strictly for conservation reasons, and were entitled to
an equitable share of the harvestable catch destined to

reach thelr usual and accustomed fishing areas.

10, 1974

L;j

Judge Belloni issued an order amending the 1969 de-
clsion Lo read that the Indians were entitled to the
opportunity to harvest fifty percent of the allowable

catch,



August 20, 1975

Judge Pelloni enjoined the States of Washington and
Cregon irom allowing harvest of the 1975 rall chinook
Turn until they could prove that the treaty Indians would
be miven the opportunity to harvest (it'ty percent of the
catch allowed all users, In this order, the base [lor
the fif'ty percent calculation was also extended to in-

clude fish in the ocean,.

August 26, 1975

An amendment issued by Judge Belloni clarified his
earlier ruling to mean that the Indians were only en-
titled to fifty percent of the allowable catch destined

to reach their usual and accustomed fishing areas.

Janvary 28, 1976

In an appeal brought by the States of Oregon and
Washington, the ccurt upheld the amendment of May 10,
1974 but also gave Cregon and Washington the opportunity
to bring evidence to support an alteration in the fifty

percent division,

June 15, 1976

An order by Judge Bellonl enjoined Vashington from




permitting ocean commercial troll fishing, but did not
enjoin Oregon because i1ts commercial troll "ishery was

closed.

June 22, 1976

A second injunction by Judge Relloni reiterated the

order of June 15, 1976,

Judge Belloni issued an order implementing the in-
Junction of the same date by prohibiting non-Indian
citizens from commercial fishing for salmon in the ocean

off the coast of Washington,

Summary

The legal controversy continues, but at present the
decisions give the treaty Indians the right to the op-
portunity to harvest ffifty percent of the allowable catch
(fish in excess of spawning escapement needs) destined to
reach their usual and accustomed fishing areas, To ful-
11l the requirements of these court orders, the State
of Oregon 1s required to manage the entire fish resource
under its Jjurisdiction in a manner that will provide the

Ereaty Indians with the opportunity to take their share,




CHAPTER 1T

The Oregon fishery is composed of the commercial
ocean troll fishery, the ocean sport fishery, the drift
gill-net river commercial fishery, the river sport
fishery, and the treaty Indian fishery (commercial,
subsistence, and ceremonial). The river f'ishery is
divided by Borneville "am, The drift gill-net com-
mercial r'ishery is restricted to the area below the dam.5
A1l of the trealty Indians' usual and accustomed f'ishing
sites are presently in the area above the dam (I"ig, 1).6

The populations of fish, with origins above Bonneville
Nam, destined tor treaty Indian fishing areas are: spring,
summer, and fall chinook salmon, sockeye salmon, coho sal-

7

mon, and summer sSteelhead trout, The Indians' share is
based on the total run size of each of these populations
in the waters under Cregon's Jjurisdiction, It 1s cal-
culated as [if'ty percent of the run less the number of
I'ish needed for spawning (escapement needs) as determined
by the resource manag:ers.8 The Indians' share must also
be lincreased to allow for attrition among fish attempting
to pass the dam, The loss of adult chinook salmon is

approximately twenty percent, but no documented figures

are avallable for other sp(zcies.9 The fish not allocated
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to the Indlians may be harvested by sport and commercial
fishermen,

To comply with the court orders, 1t is clear that
there must be repgulation of ocean and lower river fish-
erles to assure that sufficient fish proceed upriver to
treaty Indian fishery areas above Bonneville liam, Pos-
sible regulations include limiting open fishing areas
(area and zone closures), limiting open fishing periods
(delayed opening, accelerated closure), tightening gear
restrictions, Iincreasing minimum size limits, and re-
ducing bag 1imits.lo There are, however, some technical

s well as "political" problems in implementing such

regulations,

River Regulations and Fffects

There are problems with regulating the sport catch
in the river, A reliable estimate of the sizes of the
small runs of spring chinook and summer steelhead uti-
11zed by sportsmen can only be made at Bonneville iam,
This means that by the time the Indians' share is known,
the fish have already passed the lower river sport fish-

11 Above Bonneville Nam, tributaries with

ing sites,
harvestable clocks and those without must be distin-
guished and sports regulations adjusted for each to
: . 12
insure cquity.~

teduction of the commercial river {isheries would



be an easier way tc provide the Indians with more fish
and interfere minimally with stocks not destined for
upriver.lB But this could end the commercial gill-net
fishery on the lower Columbia River és the following
data sugrest. 'The Indians' 1976 share was calculated

as 131,700 fall chinook and 65,900 coho and their
average catch as 45,500 fall chinook and 11,000 coho,
Thus, to comply with the court orders, 86,200 additional
fall chinook and 54,900 additional coho would be required,
These numbers would have to be augmented to compensate
for the twenty percent loss at Bonneville Dam, creating
an actual requirement of about 107,750 fall chinook and
more than 54,900 coho, The entire average commercial
gill-net catch of 96,300 fall chinook and 14,800 coho

would not be enough to meet these needs.lu

(cean Regulations and PBEffects

Since four fish from the major runs (fall chinook and
coho) are caught in the ocean for every fish caught in
the river, recommended options have concentrated primar-
ily on regulation of ocean fisheries.15

Proposed ocean regulations for shorter seasons and
increased minimum size for 1976 would, it is estimated,
have the following impact in Oregon:

1) the ocean troll fishery would lose 20,000

chinook and 115,000 coho;
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2) the ocean sport fishery would lose 5,000 chinook
and gain 30,000 coho; and
3) the non-Indian gill-nret fishery would lose

65,000 upriver fall chinook but gain 18,000 lower

river fall chinook and lose 12,000 upriver coho
but gain 38,000 lower river coho,16

The etf'lfect o' delaying the opening of the troll fish-
ery season would have widespread and mixed impact, The
shaker loss (death of fish caught but released by fisher-
men ) would be reduced, leaving more immature fish to con-
tinve growing, The mature fish to be harvested would
grow larger so that a gain in weight per fish would help
of fset a loss of numbers of figh caught._ ishing effi-
ciency would Increase with more pounds of [ish caught per
unit of time, Spring and summer chinook, which can only
be caught incidentally at present because their runs are
not ot a harvestable slze, would receive more protection
which would 1increase spawning escapement and thus increase
the run slizes of the Tuture,

Some ol the impact, however, would be negative, Har-
vesting of immature stocks off the coast of other states
and by l'ishermen with llcenses trom other states and Can-
ada mlght be increased in areas out of Oregon's Jjuris-
diction because of lack of competition and transfer of
fishing effort, Many of the fish presently landed and

taxed in (regorn would be landed in California because of
&
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less restrictive regulations, causing Oregon a loss of
revenue, (ull-time fishermen who live by tishinrg would
be hurt more than part-time fishermen,17
Various regunlatory changes in the ocean {ighery
which would provide the Indians with their share have
been t'itted to a computer model and the probable impact
computed, 'The model used combines Washington and Cregon
fish becauvse cooperation between the two states will be
necessary for such regulation to provide optimum results,
The model ig based on the following assumptions:
1) both artificial production facilities and nat-
ural spawning areas above Borneville jiam were
included in determining the treaty Indians'

fiity percent;

v

2) subsistence, ceremonial, and on-reservation
catches by Indians were not included when
calculating the (ifty percent;

3) based on past experience, all chinook caught
in the August season were considered upriver
stocks and all chinook caught in the late fall
seasoinl were considered lower river stocks;

Ly  pumbers of sockeye salmon and summer steelhead
caught in ocearn tisheries were consldered insig-
niticant;

5) thoge portions ol runs caught in the ocean

were estimated from Lhe results of studies done
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on the contribution of various Columbia River
stocks to ocean fisheries: and
©) 1losses at Bonneville Dam were taken into account
in determining the Indians® ity percent
.(;h{.lr'o.rd
The probable changes in river runs resulting from various
regulatory options using these assumptions are shown in
Appendix 11,

¢

summary

There are many problems involved with regulating the
fisheries to provide for the Indians' share, At the
present time, Iincreased ocean restrictions are favored
by the resource managers; but whatever regulations are
ordered, the impact of the restrictions will be wide-

Spread and mixed.

Conclusion

[t is the resource managers' opinion that in the
long run no user group will be adversely aftected by the
recent court decisions allowing the treaty Intians a
larger share of' the I'ish resource, Through the use of
more sophisticated management tools, such as improved
methods of determining run size and better technology to

reduce {'ish mortality at dam sites; better understand ing
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of fish behavior and associated better control of the

fishery; and improved agreements with other states and
Canada so that management policies can be better coor-
dinated, the fisheries scientists believe that instead
of reducing the commercial and sport Tishing to supply
the Indlians the r'ish resource will be enlarged to pro-
vide ror the Iniians' share, and also to maintain pre-

sent levels ol sport and commercial fisheries.,
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SOOTNOTES

Tnis stipulation may be tound in almost identical
words in all four treaties: Treaty with the Umatilla
Iribe, June 9, 1855; Treaty with the Yakima Tribe,
June 9, 1855; Treaty with the Nez FPerce Tribe, June

11, 1855; and Treaty with the Tribes of Middle Cregon,

June 25, 1855, U, S., Statutes at large, vol, 12,

U, S. Constitution, art, VI, clause 2,

Ci'flce of the Special Assistant to the Secretary of the
Interior, racil'ic Northwest Region, "Background Infor-
mation on I[nlian “ishing Rights in the Facific North-
west, " mimeographed (Portland, Cregon: U, S. lepartment

of the Interior, May 22, 1974), p. 8.

Cfi'ice ol the Special Assistant, op. cit,, lootnote 73,

Pe 1.

Joint Stafls, (regon Department of rish an! Wildlife
and Yashington ‘epartment of Uisheries, "RBackground
Information Relating to the Commercial Iarvest of fall
Chinook in the Columbia River in 1975," mimeographed

(July 148, 1975), p. 2.

14



10

11

12

13

14

15

15

staff, Vashlington llepartment of isheries and Oregon
)epartment of “ish and Wildlire, "A Plan Tor Managing
(regon and Washington tisheries in Compliance with

Treaty Tntian "ishing Rights in the Columbia River, "

mimeographet (January 1976), p. 5.
Staff, op. cit,, footnote 6, p. 2.
Staff, op. cit., footnote 6, p. 16,
Staff, op, cit., footnote 6, pp. 16-18.

These potential regulations are discussed in more
detail in (regon Tepartment of Fish and Wildilife and
Washington lepartment of 'isheries, "Review of Man-
agement Alternatives for Columbia River !'all Chinook
with Specific Consideration of Options for the 1975
Upriver Run," mimeographed (September 8, 1975), pp.
14-16; Joint gtarfs, op, cit., footnote 5, p. 1; and

Starf, op. cit,, footnote 6, p. 19,

Staff, op, cit., tootnote 6, pp, 28-29,

Staff, op, cit,, footnote 6, p, 30.

Cregon and Washington, op. cit.,, footnote 10, p. 13.

Robert T, Gunsolus, "Staff Presentation," mimeographed

(March 19, 1976), p. 2.

Staft, op, cit., footnote 6, p. 18.
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18

16

Joint Staffs, op. cit., footnote 5, pp. 9-10.

Gunsolus, op, cit., footnote 14, pp. U-5

These assumptions are discussed in some detail in

Stafr, op., cit., tootnote 6, pp., 2, 9, 18, and 19,
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UNTTED STATES DISTRICT COURT

DTSTRICT O OREGON

RICHARD SOHAPPY, et al.,

Plaintiffs,

MCcKEE A. SHMTTH, FODWARD G, HUFFSCHMIDT, J. B, EOFH,
Commigssioners, (regon Kish Commission; ROBERT W.
SCHONTNG, Dlrector, (regon Rish Commission, their
agents, servants, employees and those persons in
actlve concert or participation with them; JOHN W,
MeKEAN, Director Oregon Game Commission, his agents,
servants, employees and those persons in active
concert or participation with him,

Defendants,

(Civil No, 68-409)

UNTTED STATES O ANMERICA,
Plaintiff,

and

THE CONMEOERATEY TRTBES AN BANDS OF THE WARM SPRINGS

HESERYAT O Gt o nGeLyg CONPRDERATED TRIBES AND BANDS



OF THE YAKTMA TNUTAN NATION; CONFEDERATED TRIBES OF
THE UMATILI.A INOTAN RESERVATION; and NEZ PERCE TRIBE
OF THAHG,

Plaintiff-Intervenors,

STATE O CREGCHN,

Def'endant,
and

STATE OF VWASHINGTON,
Dellendant-Intervenor,

(Civil No, 68-513)

OPINION

fourteen individual members of the Confederated
Tribes and BRands of the Yakima Tndian lation filed
case o, 68-409 against the members and director of
the "ish Commigsion ol the State of Oregon and the

Cregon State Game Commission, They seek a decree of

19

this court delining thelr treaty right "of taking fish

at all usual and accustomed places" on the Columbia
River and 1ts tributarles and the manner and extent
of' the State ol Oregon may regulate Tndian {ishing,

Shortly thereafter the United States on its own

behall” and on behall’ of the Confederated 'Tribesgs and
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PBands of the Yakima Reservation, the Confederated Tribes
and Bands ol the Umatilla Reservation composed of the
Valla Walla, Cayuse and Umatilla Rands or Tribes, the
llez Perce Indian Tribe and "all other‘tribcs similarly
situated” 'iled cace Lo, 68-513, llpon thelir individual
motions the llarm Springs Tribe, the Yakimas, the Umatillas
and the Nez Perce 'Iribe were permitted to intervene
in their own behalf, Following the intervention of
the VWarm Springs 'Tribe and upon the inabllity of government
counsel to ldentiil'y any other tribes who were "similarly
situated", the State's motion to strike the reference
to such other tribes was granted,

Sohappy v. Smith is brought pursuant to 28 U.S.C,.
§ 1331 (a). United States v. Cregon is pursuant to
28 U.s.C, § 1345, Tn each case the matter in controversy
exceeds 510,000, declaratory Jjudgmernits are sought
pursuant to 28 U.3.C. § 2201, By order of this court
the procecedings were consolidated for pretrial procedures
and for trial., ved.R.Civ.P. H42(a).

In both actiong the defendants moved that the cases
be heard by a three-judge court pursuant to 28 1.S.C.

L the actlong be dismissed for failure

g 2261 and tha
to joln the Stote of Washington as an indispensable party
pursuvant to Ttule 19, Defendants also moved to dismiss

Mo, 68-409 as being a sult apgainst the state in contravention

ol" Lhe Tleventh Amendment ol the United States Constitution,
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and Tor lack of plaintiffs' standing to sue as individuals.
All of the foregoing motions were denied, These cases
chaollence the validity ol certain Crepon Statutes

and regpulations f17m1<77' the Supremacy Claugse o1 the
Constitution of the (nited States as being contrary

to certain Lreatieg of the linited States. 1U.9.Const.
Article VI, Clause 2, A three-judge court 1s not
authorized in these cases, swift & Co, v, Wickham,

382 U.S, 111, 86 3.Ct. 258, 15 L.B1.2d 194% (1965);
Jehovah's Ultnesses 1n State of Washington v, King
County Hospltal et al,, 278 ',Supp. 488 (w..uash,
1967), aff'd 390 0,8, 598, 88 s.ct. 1260, 20 I..M.

2d 158 (1968); tess Produce Co, v, Short, 263 F,Supp.
586 (N,0r.,1966), alr'd 385 u,s. 537, 87 S.Ct, 742,

17 T..®.2d 591 (1967 ). 1leither the State of Washington
nor any ofricial thereor 1s an indispensable party

to these actions, Ted R,Civ,P, 19; Provident Tradesmens
fank & Trust Co, v, Patterscn, 390 0U.S. 102, 88 s.Ct.
733, 19 L.,@.2d 936 (1968)., No, 68-409 is not a suilt
against the State of Oregon and 1s not barred by the
Fleventh Amendment of Che Inited States Constitution,

Fx parte Young, 209 11,3, 123, 28 s.ct, 441, 52 1..8d.
714 (1908); Ceorgia Railroad and Banking Co, v. Redwine,
342 1.8, 299, 72 s.ct, 321, 96 L,RBl. 335 (1952)., The
individual plaintifis in Lo, 68-409 have an interest

in the controversy and have standing to maintain that



22

action to assert that interest,

By agreement of the parties, the cases were heard
by the court without a jury and certain issues were
segregated for separate hearings and determiration,
This opinion deals with those issues.

In 16855 the United States negotiated separate
treaties with each of the above named Indian tribes,
These treaties were ratified and proclaimed by the
United States in 1859, Treaty of June 9, 1855, with
the Yakima Tribe (12 Stat., 951); Treaty of June 25,

1855 with the Tribes of HMiddle Oregon (12 Stat, 963 );

Treaty of June 9, 1855, with the Umatilla Tribe (12

Stat, 945); Treaty of June 11, 1855, with the Nez Perce
Tribe (12 Stat, 957). Fach of these treaties contained

a substantially ldentical provision securing to the

tribes "the right of taking ish at all usual and accustomed
places 1n common with citlizens of the Territory."

[lost of the argument has centered around the state's
interpretation of that provision, It believes that
it gives the treaty Indians only the same rights as
given to all other citizens,. Such a reading would not
seem unreasonable 1" all history, anthropology, biology,
prior casc law and the intention of the parties to
the Lreaty were to be ignored.,

['will review some of these factors and declare

the rights o the parties.,
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Subsequent to the execution of the treaties and
In reliance thereon the members of said four tribes
have continued to (ish ({or subsistence and commercial
purposes at their vsual and accustomed fishing places.
Such t'ishing provided and still provides an important
part ol their subsistence and livelihood., Both prior
to and subsequent to the treaties, the Indians used
a variety of means to take Tish, including various
types of nets, weirs and gaff hooks.

The policy of the United States to extinguish Indian
rights in the C(regon Territory by negotiation rather
than by conquest was firmly established in the Act of
August 14, 1848 (9 Stat. 323) which established the
Oregon Territory. That act declared that nething in
1t "shall be construed to impair the rights of persons
or property now pertaining to the Indians in said Territory,
so long as such rights shall remain unextinguished by
treaty between the (United States and such Indians,"
The act also extended to the Oregon Territory the
provisions oi’ the Northwest Ordinance of 1787 which
provided, among other things, that "good faith shall
always be observed towards the Indians; their land and
property shall never be taken from them without their
consent," (1 Stat. 51, Note a)

The treaties with which we are here concerned are

\
parts of' the result of that policy. They are not treaties ‘
\
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o' conquest but were negotiated at arm's length. The
vord of the United States was pledged, Today, some

114 years later, all of the parties to those treaties

are in esscential  agreement as Lo thelr meaning and

they have Jjcined 1n asking thils court to confirm that
construction, (nly the State of (Cregon, successor

to many ot the rights of the United States, disagrees
with the Interpretation whilch the parties to the treaties
assert here,

[t hardly needs restatement that Tndian treaties,
like internastional treaties, entered into by the inited
States are part ol the supreme law of the land which
the states and thelr officials are bound to observe,
United States v, 43 Gallons of Whiskey (United States
v, Jariviere et al,), 93 U.S. (3 Otto) 188, 23 I1,.mi.
846 (1876); UWorcester v, Georgia, 31 U.S, (6 Peters)
515, 8 1.mt, U483 (1832). The Supreme Court has on
numerous occasions noted that while the courts cannot
vary the plain lanpuage of an Indlan treaty, such treaties
are Lo be congtrued:

as "that unlettered people" understood it, and,

"no Justice arud reason demand in all cases where

pover 15 exerted by the strong over those to whom

they owe care and protection,'" and counterpoise

Lhe ineqguality "by the superior Justice which

looks only to the substance of the right, without

regard to technical rules," Choctaw lation v,

United States, 119 U.S3. 1,7 Sup.Ct, 75, 30 I,.ml.

306; Jones v, Veehan, 175 U.S. 1, 20 Sup.Ct. 1,

Wy opoowt, o, tnited States v, Winans, supra.

[1068 1.5, 371, 49 1..Bl. 1089, 25 Sup.Ct.Rep. 662]
plorthern [acific Railway Co., v, iinited States,
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227 U.5. 355, 366, 33 s.Ct. 368, 57 L.kd. 544 (1913).
Tt is our responsibility to see that the terms
of the treaty sre carried out, so far as possible,
in accordance with the meaning they were understood
Lo have by the tribal representatives at the council
and in o spirit which generously recognizes the
full obligation of this nation to protect the
interest of a dependent people., Tulee v. Washington,
315 u.s. 681, 684, 62 s,ct, 862, 86 L.Fd. 1115
(1942).
I'ne Cclumbila RKiver has long been one of the world's
ma jor producers of salmonid fish, Several species
of salmon and steelhead trout inhabit the river and
its tributaries. ‘They are spawned 1n the tributaries,
headwaters and mainstem, migrate to the Pacific Ocean
where they spend the bulk of thelr adult life, return
generally to the river or stream of thelr origin,
spawn, and, in cage of salmon, die, trom aboriginal
times these salmon and steelhead have been a highly
prized source of (ood. They are also a major recreational
attraction to sports fishermen,
f'rom the carliest known times, up to and beyond
the time of the treaties, the Tndlans comprising each
ol' the intervenor tribes were primarily a (ishing,
hunting and gathering people dependent almost entirely
uporn the natursl animal and vegetative resources of
the region {or thelr subsistence and culture, They
were heavily dependent upon such t'ish for thelr subslistence

and or trade with other tribes and later with the

settlers, They curcd and dried large quantilies {or
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year around use, With the advent of canning technology
in the latter half of the 19th Century the commercial
exploitation of the salmonid resource by non-Indians
increaced Lremendously, Indians, ((ishing under theilr
treaty-secured rights, also participated in this
expanded! commercial fishery and scld many fish to
non-Indian packers and dealers,

Turing the negotiations which led to the signing
of the treaties the tribal leaders expressed great
concerr over their right to continue to resort to
thelr [ishing places and hunting grounds, They were
reluctant to gilgn the treaties until given assurances1
that they could continue to go to such places and take

fish and game there. The official records of the treaty

negotiations prepared by the linited States representatives

ref'lect this concern and also the assurances given
to the TIndians on this point as inducement for their
acceptance ol the treatiles.

The Supreme Court has recently restated the nature
ot" the non-exclusive ofI'-reservation (ishing rights
secured by these Indian treaties, In Puyallup Tribe
et nl, v, ‘epartment of Game et al., 391 U.S. 392,

88 sS.Ct, 1725, 20 L.Ed.2d 689 (1968), it declared :

The rieght to f'ilsh "at all usual and accustomed"

places may, of course, not be qualified by the
State, even though all Indians born in the Inited

States are now citizens of the (inited States,
o b Put the manner of Clishing, the size of the

take, the restriction ot commercial {ishing, and




the like may be regulated by the State in the
interest of conservation, providel! the regulation
meets appropriate standards and does not discriminate
agalnst the Tndians,
The Court relferred to its earlier decisions in
m™ilee v, Yashington, 315 U.S., 681, 62 3,.Ct., 862, 86
I..td, 1115 (1942), and United States v. Winans, 198
U.3. 371, 25 g.Ct. 662, 49 1,,md, 1089 (1905) and affirmed
the view that to the extent '"necessary 1for the conservation
of the fish" the state could exercise its police power
to 1mpose appropriate restrictions on the time and
manner of {"ishing that did not discriminate against
the Indians,.
It will facilitate an understanding of the issues
involved in these cases if we note briefly certain
points that are not here in 1issue, pNone of the plaintiffs
or intervenor tribes denies the Jjurisdiction of the
State ol Cregon to regulate Indlan exercise of these
cff'=reservation 'ishing rights. lor do they deny the
need lor regulation of Indian commercial fishing on
the Columbisn River to protect fish stocks, As the
issue is stated 1n the Goverrment's brief, "The concept
of necessary regulation we accept, and we accept the
states as being one class of agents of the public
to determine and administer such regulations--provided
they act with due regard to their responsibilities
under the laws or this land, including these treaties,”

The 1ssue in these cases concerns the limitation



on the state's power to regulate the exercise of the

Indians' federnal treaty right, At least three such
limitations are irmdicated by the Supreme Court 1in
its Puyallub declisilon, i"irst, the T‘Pg’ivlllwt ion must
be "neceosiry for the conservation of the ish,"
Second, the stabe restrictions on Indian treaty fishing
must "not discriminate against the Indians." And
third, they must meet "appropriate standards,"

The regulations and policiles heretofore applied
by the state's regulatory and enforcement agencies
have been premised upon the belief that, except for
a right of sccess over private lands and exemption
from the payment of license (ees, the treaties afforded
the Indlans no rights beyond those accordel under the
four teenth Amendment of the Iinited States Constitution
and under Article 1, Section 20, of the Oregon Constitution,
The state arcres that 1ts regulatory scheme complies
with the treaty requirements so long as the specific
regulations apnlicable at any particular time or place
impose no greater restriction on Indians Uishing at
such time opr place than are lmposed upon others {ishing
therc., ‘'he stalte contends that the Indlans' right
to take 'ish at thelr usual and accustomed places 1s
not a right that must be given any separate recognition
or protection or be separately dealt with in the state's

regulatory schieme, It argues that it may, in the
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interest of conservation, impose any restrictlon on
treaty Indians fishing at their usual and accustomed
places which it may impose upon non-Indians [ishing
at those same locations, even to the point of completely
closing certain such areas to all forms of commercial
fishing. Tt further argues, on the basis of its reading
of a number of [ederzl court decisions, including
Puyallup Tribe et al, v, Department of GCame, supra,
that 1t may not allow Indians to fish at their usual
and accustomed places in any manner or at any time
that it does not similarly allow non-Indians to fish at
those same locations., There 1s no support in any of
these federal cases or any such narrow interpretation
of the state's authority to distingulish between the
regulation ol Indian treaty-protected fishing and that
of f'ishing by others,

The plaintiffs and intervenor tribes contend that
before Oregon may regulate the taking and disposition
of I'ish by treaty Indians at their usual and accustomed
fishing places:

() It must establish preliminary to regulation

that the specific proposed regulation 1s both reasonable

and necessary for the conservation ol the ('ish
resource, In order to be necessary, such regulations
muist be the least restrictive which carn be imposed
consistent with assuring the necessary escapement

of fish tor conservation purposes; the burden of
establishing such facts 1s on the state.

(b)) 1Ly repulatory apencies must deal with the
matter ot the Indians' tLreaty fishing as a subject
separate and distinct rom that of ['ishing by others,
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As one method of accomplishing conservation objectives
it may lawfully restrict or prohibit non-Indlans
"ishing at the Tndians' usual and accustomed {ishing
places without imposing similar restrictions on
treaty Tndians,

(¢) Tt must so regulate the taking of rish that

the treaty Lribes and their members will be accordel

an opportunity to take, at their usual and accustomed

fishing places, by reasonable means ffeasible to

them, a falr and equitable share of all fish which

it permits to be taken from any given run.

They =1lso contend that ORS 511.,106(1), 506,006 (&),

and certain orders of the fish Commission establishing
closed areas or seasons above Bonneville Dam may not

be applied so as to prevent Indians from taking fish

at their usual and accustomed places east of the confluence
of the Columbia and leschutes Rivers under their treaty
rights because such application is not reasonable

and necessary for conservation and constitutes an
arbitrary and unreasonable total prohibition against
the exercise of such treaty rights, In addition,

they contend that such application of the regulations
violates ORS 506.045.

As is discussed more fully below, T believe that
these contentions of the plaintiffs and the tribes
correctly state the law applicable to state regulation
of the Inidlans' federal treaty right,

Under Oregon law responsibility for the management
of the Tish resources of the state i1s divided between

Lhe 1'iosh Commission and the Game Commission, with the

former having exclusive Jjurisdiction over all fish
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other than game f{1ish, ORS 506,040, The Game Commission
has jurisdiction over game fish, ORS 496,160, Salmon
and steelhead are food {ish except when taken by angling,
in which case Lhey are clasgsillied as éame ["ish, sSubject
to certain gtalutory limitations, the ["ish Commission
and Game Commission are each given broad authority

to regulate the times, places and manner of taking

fich and the posession and disposition of [i1sh in

waters or areas under the state's jurisdiction. One
such statutory limitation, dating back to 1901 and
presently contained in ORS 511.106 (1) permanently

closes the area east of the confluence of the Columbia
and Teschutcs Rivers to any tishing by any means other
than angling,

The delendants' narrow interpretation of the Indians'
rights under the treaties has been consistently rejected
by the higher r'ederal courts, Puyallup Tribe et al,

v, Washington, supra; Holcomb v, Confederated Tribes

of the Umatilla Indian Reservation, 9 Cir,, 382 F.2d

1013 (1967 ); Jalson v, Confederated Tribes of the Umatilla
ndian Reservation, 314 1*,2d 169 (9th Cir., 1963), cert.
denied 375 (0.5, 629, 84 s.ct, 73, 11 L.m.2d 60 (1963);
Makah Indian Tribe v, Schoettler, 192 F,2d 224 (9th Cir,
1951 )., 'The question was most recently examined by the
Supreme Court in Puyallup Tribe et al, v, Department

of Game et al., supra, where as previously noted, certain
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limitations or the state's regulatory authority over
this federal right were mentioned., We turn now to
a discussiorn of those limitations,

e parties place ditflering interovretations on
the limitationg on state authority inherent in the
requirement that the state restriction on treaty-referenced
I'ishing must be '"necessary for the conservation of
the fish,"

By thigs reference the Supreme Court was undoubtedly
speaking of conservation in the sense of perpetuation
or improvement of the size and reliability of the {ish
runs. It was not endorsing any particular state management
program which 1s based not only upon that factor but
also upon allocation of {1sh among particular user
groups or harvest zreas, or classiflcation of fish
to particular uses or modes of taking.

The state may regulate {ishing by non-Tundigns to
achleve a wide varilety of management or "conservation"
objectives. Its selection of regulations to achleve
these objectives is limited only by its own organic
lav and the standards ol reasonableriess required by
the [ourteenth Amendment, But when it 1s regulating
the rfederal right of Indians to take {ish at their usual
and accustomed places it does not have the same latitude
in prescribing the management objectives and the regulatory

means ol achleving them, 'The state may not qualify the
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tfeceral right by subordinating it to some other state
objective or policy, 1t may use 1its police power only
to the extent necessary to prevent the exercise of' that
right in o manner that will imperil tﬁe continued
existence ol the tish resource. The measure ol the
legal pronriety ol a regulation concerning the time
and manner of exercising this "federal right" is,
therefore, "listinct from the federal constitutional
standard concerning the scove o the police power of
the State.," Puyallup Tribe et al. v, Department of
Game et al,, supra, footnote 14, 391 U.S., p. 402,
88 s.Cct., p. 1730, To prove necessity, the state
must show there 1s a need to limit the taking of {ish
anc¢ that the particular regulation sought to be 1mposed
upon the exercise of the treaty right is necessary
to the accomnlishment of the needeit iimitation, This
aponlies toregulations restricting the type ol gear
whickh Triiians may use as much as it does to restrictions
on the time at which Inlians may t'i1sh,

Cregon's conservation policies are concerned with
allocation and use ol the state's f'ish resource as
well ns with their perpetuation, Tt has divided the
regulatory andt promotional control between two agencles--
one concerned with the protection and promotion of
fisheries for sportsmen (ORS 496,160) and the other

corncerned with protection and promotion of commercial



fisheries (ORS 506,036)., The regulations of these
agencies, as uell as their extensive propagation efforts,
2re deslgned not just to preserve the fish but to
nerpetuate and ernhance the supply {or thelr respective

ser 1interests. 'mis 1s shown not only in the documentary
evidence in this case but in the deposition testimony

of Fish Commission personnel,

The Nirector of the {"ish Commission testifled as

follows:

Q, ltow, isn't it true that in fixirg seasons,
establishing gear limitations and the like below

the escapement goal polnt, wherever it is, what

the Fish Commission 1s doing really 1s only deciding
where the harvestable portion of the run is to be
caught?

A, That 1s one ol the things we are doing, We
are also more accurately assuring that we might
get the escapement,

Qs Faraphrasing from what you said a moment ago,
vould 1t not be best to have one regulatory agency
regulate both the offshcre landing, sports control
and also the in-river landings, both commerclal,
2111 and Indian and sports?

Al [t's been our stated position that a single
resource such as anadromous flsh could best be
managed by a single entity.

0. Correct., low, if a single entity has that
authority and that responsibility, 1s 1t not true
that that single entity must make some determination
between the various user groups or taking groups

as to what percentage or what use or what landing

ol the resource that this particular user group

may make of 1t?

A. 1o some way, deliberately or inadvertently,
this decision must be made, (Schoning Jlep. Ix.




35

bg vol, TTI, pp. 44, 90-91) (BEmphasis supplied)

h

The research bilologist and project leader for the

Commission's Columbia River investigations testified

. Ttou, these people that fish in the lower river,

1" you open uvp an area above Bonneville am, and
consequently have to reduce the {ishing that is

done below Bonneville Mam and still maintain the
escapement goal, a run that will reach your escapement
goal, by setting the length of season at various
places along the river, in effect, you are determining

who catches the fish, are'nt you?

A. To some extent, T am sure we are, [lvery regulation
we set {or rlshormen—below Bonneville, someone
objects to 1t; because they feel they are being
discriminated against because there are more fish
going out ¢! Astoria, and they have to f'ish up at
Fortland,. 30, many fish up at Astoria and some
ffish up around Corbett,

Q. Isn't it your experience at these meetings
with the Uashington Pepartment of Kisheries and
the COregon [“1sh Commission, that they try in some
manner to come up with a regulaticn that is not
unpopular?

AL I think as much as possible if you could still
achlieve the escapement goal. They try to accommodate
as many people as possible just within the authority
and within their responsibility as they see it and
maintain the resource, They try to ao it, I think
it i a fsir statement,

0. You also have to take into consideration those
compromises among those different people that are
diseatistiied thot you mentioned earlier ?

A, [ don't personally., The Commission does,
(Cakley ep., Ex., A-46, pp. 58-59, 60-61, 62)
(tTapahsis supplied)

There 15 1o evidence in this case that the defendants

have glven any consideratiocn to the treaty rights of

(&
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Inc ians as an Interest to be recognized or a fishery
to be promoted in the state's regulatory and .levelopmental
program, ‘This same discriminatory asnect of the state's
conservation policy was recognized em“lfl e by Uthe court

ol appenls in lnison v, Coufederated Tribes ol the

imatilla Inlian Reservation, 314 ®,24 at 173.

The parties also place widely differing interpretations
upon the Supreme Court's criteria that the state's
restriction on the time and manner of fishing by treaty
Tndians must not discriminate against the Inillans,

The state believes that thls means only that each law

or rerulation must be equally applicable to Indian

and non-miisn., The United States, on the other hand,
contends trhal the state's over-all regulation of the
fishery must not discriminate against the Indians’
exercise of their treaty rights in favor of the taking

of {ish by others at other locations--that it 1s the
treaty right which must be given equal protection with
other interests in the state's regulations on the

entire run as it proceeds through the area of the state's
Jurisdiction must be considered; that a nondiscriminatory
set ol' regulations requires that treaty Tniians be

given an opportunity to catch fish at theilr usual and
accustomed places equal to that of other users to catch
Cish at locations preferred by them or by the state.

[rn considering the problem of salmon and steelhead
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conservation in the Columbia River and its tributaries,
it is necessary to consider the entire Columbia River
system, 'The ol'f'-shore fishery in the Paciflic Ocean
has some ef{ect on the numbers of fish that enter the
river. 'he salmon and steelhead that enter the Columbia
River are anadromous {ish and spend much of their adult
life in the Faciric Ocean., Therefore, they must pass
as 'ingerlings down the Columbia River to the sea; and
as adults they must pass up the Columbia River into
the particular tributary or area where they spawn,

(ne of the principal tools which the states of
Oregon and lashington use for managing most runs of
the anadromous fish resources of the Columbia River
system 1s the "escapement goal." This goal 1s set
by the i'ish Commission, generally in conjunction with
the Vashington epartment ol i'isheries, as being the
estimated numbers of fish which must escape above
all commercial fishing in order that, considering
all factors which influence the matter above that point,
the greatest aggresate numbers of t'ish from Such fish
run will be produced and return down the Columbia to
the Mcilic Ocean, In establishing the escapement
goal for a particular run the i"ish Commission and 1ts

biological staflf consider the losses which will occur

above the escapement goal point from all causes, including

natural causes, losses at dams and the sports catch
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on the upstream and tributaries in Oregon, Washington
and Idaho, All the estimated numberc of {ish in a given
rur in exceans of the escapement goal are regardel by

the igh Commicsion as harvestable,

The state regulates 'ishing within its borders trom
the Continental Shell to the upper limits of the river
and its tributaries. Tt manages 1ts resources to allow
the harvest to be taken on whatever portions of the river
it desires. It must manage the over-all fish run in a
way that does not discriminate against the treaty Tndians
as it has heretofore been doing, Oregon recognizes
sports fishermen and commercial fishermen and seems to
attempt to make an equitable division between the two,
But the state seems to have ignored the rights of the
Indians who acquired a treaty right to fish at their
historic off-reservation fishing stations, I Oregon
intends to maintaln a separate status of commerclal and
sports fisheries, it 1s obvious a third must be added,
the Indian rishery. The treaty Indians, having an
absolute right to that fishery, are entitled to a fair
share of the I'ish produced by the Columbia River system.

The Supreme Court has sald that the right to fish
at all usual and accustomed places may not be qualified
by the state., Puyallup Tribe et al., v. lUepartment of
Game, et al., supra, 391 U.3., p. 398, 88 s.ct. 1725,

20 L,HFi,2d 689, I interpret this to mean that the state
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carnnmot so manage the tishery that little or no harvestable
portion of the run remains to reach the upper portions

of the stream where the historic Indlan places are

mogagtly located,

It is clear that the state has the 'ull and complete
power to regulate all kinds ot fishing, including the
Indian fishery, to the end that the resource is preserved,
There 1s no reason to belleve that a ruling which grants
the Indians their full treaty rights will atffect the
necessary escapement ol fish in the least. 'The only
eff'ect will be that some of the fish now taken by sportsmen
arnd commercial ["lshermen must be shared with the treaty
Indilans, as our forefathers promised over a hundred
years ago,

In prescribing restrictions upon the exercise of
Indian treaty rights the state may adopt regulations
permitting the treaty Tndlians to {ish at thelr usual
and accustomed places by means which 1t prohibits to
non-indians, [fmison v, Confederated Tribes ol the
Imatilla [ndian lteservation, supra., While the treaties
do not give the Indians the right to insist that the
state restricl non-indians to a greater degree than
it restricts Indians, neither do they 1limit the state's
authority to restrict non-[ndian {ishing.

I determining what 1s an "appropriate" regulation

orie must consicer the interecsts to be protected or



40

objective to be served, In the case ol regulations
afifecting Irnilian treaty fishing rights the protection
of the trenty rTicht to take t'ish at the Tritians' usual
and accugctomed places must be an objective ol the state's
regulatory policy co-equal with the conservabion of
[ish runs lor other users., The restrictions on the
exercise of the treaty right must be expressed with
such particularity that the Indlan can know 1n advance
of his actions precisely the extent ol the restriction
which the state has found to be necessary for conservation,
Cf. Winters v, hew York, 333 U.S., 507, 515, 68 §5.Ct,
665, 92 1.mwl, 840 (1948); Cline v, "rink rairy Company,
274 u.s. bbs, W65, 47 s.ct, 681, 71 L.Bl. 1146 (1927);
mited States v. Reese, 92 U.S, 214, 221, 23 .8, 563
(1875).

This court cannot prescribe in advance all of the
detnils ol appropriate and permissible regulation of
the Indlian {ishery, nor do the plaintiffs ask it to,
As the Goverrmenrt itsell ackrnowledges, "proper anadromous
ishery mariagement 1in a changing environment is not
susceptible orf rigid pre-determination, ¥ ¥ 3% the

ial must be wmelghed in each given lnstance

variables t
make judicial review of state action, through retention
of contiruing Jjurisdiction, more appropriate than
overly-detailed judicial predetermination." The require-

ments ol ishery reculation are such that many of the
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specific restrictions, particularly as to timing and
lergth of seasons, cannot be made until the fish are
actually passing through the fishing areas or shortly
bet ore such tine, Continuing the \hlrifyllcti(n1 ol
this court in the present cases may, as a practical
matter, be the only way of assuring the parties an
opportunity for timely and effective judicial review
of such restrictions should such review become necessary.
T also do not believe that this court should at
this time and on this record attempt to prescribe the
specil'ic procedures which the state must follow in
adopting regulations applicable to the Indlian fishery.
The state must recognize that the federal right which
the Tndians have 1g distinct from the {ishing rights
of others over which the state has a broader latitude
of regulatory control and that the tiibal entitiles
are interested parties to any regulaticn affecting
the treaty 1ishing right. They, as well as their members
to whom the regulations will be directly applicable,
are entitled to be heard on the subject and, consistent
with the need for dealing with emergency or changing
situations on short notice, to be given appropriate
notice and opportunity to participate meaningfully in
the rule-making process.
This does not mean that tribal consent is required

{or restrictions on the exercise of the treaty rights,.
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As the Supreme Court has statea on several occasions,
the state's police power gives it adequate authority
to regulate the exerclise of the treaty-secured Indian
off-reservation Uishing rights, provided 1its regulations
meet the stoandards whileh that court has prescribed.,

It is not necessary at this time, and it would be
inappropriate on this record, to determine the extent,
if any, of the authority of the lederal Government or
of the intervenor tribes to prescribe regulations that
would govern Indilans in the exercise of the treaty-secured
I'ishing ripghts, It is sufficient to say that the state's
authority to prescribe restrictions within the limitations
Imposed by the treaties and directly binding upon the
Indians 1s not dependent upon assent of the tribes or
o' the Secrctary of the Interior. But certainly agreements
with the tribes or deference to tribal preference or
regulation on speciilc aspects pertaining to the exercise
of treaty r'iching rights are means which the state
nay adopt in the exercise of its jurisdiction over
such rishing rights, Both the state and the tribes
should be encouraged to pursue such a cooperative approach,
See Mzkah Indian Tribe v, Schoettler, supra.

Two other contentions ol' defendant can be disposed
of very brief'ly. "elendant urges that the treaty
provisions were in some marnner altered or alfected

by Oregon's admission to the (nion on an "equal footing"
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basis subsequent to the time the treaties were negotiated
and signed and prior to the time they were ratiried

and became el'l'ective as the law ol the land, ‘There

1s no merit in this contention, Statehood does not
deprive the ederal Government of the power to enter
into treaties affecting fish and game within a state,
especlally migratory speciles, Missouri v, Holland,

252 U,s, 416, Lo s.ct, 382, 64 1. mi. 641 (1924),

lMMor did subsequent statehood diminish the tresty-secured
fishing right. Puyallup Tribe et al. v. Department

of Game et al.,, supra; Holcomb v, Confederated Tribes

of the Umatilla Indian Reservation, supra. ielfendant
also argues that the treaty provisions were modified

or superseded by the subsequent congressional action
approving the 1918 Columbia Interstate Compact., Nothing
in the Compact (ORS 507.010) or in the Act of Congress
thereto (40 Stat. 515) impaired the Indian treaty right
in any way. I'ernominee Tribe v, nited States, 391 U.S.
Lok, 88 s.ct, 1705, 20 L.Rt.2d 697 (1968); United States
v. Fayne, 2064 0,3, 446, 44 S,Ct, 352, €8 L.Bl. 782
(1924); inited States v, Lee Yen Tail, 185 U.S. 213,

22 s.Cct 629, 46 1.,ml, 878 (1902); P, J. McGowan & Sons
v, Van Uinkle, 7.C,, 21 F.2d 76, aff'd 227 U.S., 574,

b8 s.ct, W35, 72 1,81, 995 (1928); 0Olin v, Kitzmiller,

9 cir,, 268 i, 348, aff'd 259 0.3, 260, 42 5.Ct., 510,

7oA

66 T,.Fmi, 930 (1922); Anthony v, Veatch, 189 or. 462,
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220 P.,2d 493, appeal dismissed 340 U.S. 923, 71 S.Ct.
499, g5 1,.ml, 667 (1950); Umion Fishermen's Co, V,
Shoemaker, 98 Cr. 569, 193 P. 476 (1921); State v,
James, 72 UWash.2d 746, L35 T.2d 521 (1967); jstate ex
rel, Gile v. Huse, 183 UWash, 560, 561, 49 P.2d 25
(1935).

This opninion shall constitute {indings of fact
and coriclusiong of law in accordance with Rule 52 (a)
Fed +R. Ciwv, P,

hated this 6th day of July, 1969,

ROBERT C, BELLONT

inited States Nistrict Judge

1, At the time of presenting the treaty to the Cayuse,
Walla Walla and Nez Perce for signing, Governor Stevens
prompting a reluctant llez Perce Chicl stated: "Iooking
Glasse knows that he can # % % catech {ish at any of the
fishing stations.," Record of fProceelings VWalla Walla
Valley “reaty Council June 9th, 1855, p. 145,
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DNTTEY STATES DISTRICT CcouRrt™

DTSTRICT O OREGON

RICHARD SOHAPPY, et al.,

Plaintiff{g,

McKEE A, SWITH, FLRWARD G, HUFESCHMIDT, J. I. EOFEP,
Commigssioners, (regon "'igh Commiscion; ROBERTD W,
SCHONING, Director, Oregon I'ish Commission, their
agents, servants, employees and those persons in active
concert or participation with them; JCHN W. McKEAN,
firector, Oregon Game Commlssion, his agents, scrvants,
employees and those persons in active concert or
participation with him,

Nefendants,

(Civil No, 68-409)

DNTITED STATES Gt ANERTCA,

Plaintiff,

STATE O Ol IGON,

Det'endant,



Lé

and

THE CCHIFENERATIG TRIBES O THE WARM SPRINGS RESERVATION

Cr' CREGCL; COLFEDERATED TRIBES & BANDS CF THE YARIMA

[NDTAN MATTCON; CONFEDERATED TRIBES O THE UMATITIA

INOTAL RESTRVATION; and NEZ PERCE TRTIBE O TDAHO,
Intervenors,

(Civil No. 68-513)

ORER AFMFRLDING JUDGMENT OF OCTOBER 10, 1969

The Indlian treaty fishermen are entitled to have
the opportunity to take up to 50% of the harvest of
the spring Chinook Salmon run destined to reach the
tribes' ucual and accustomed grounds and stations,
Fxcept insofar as amended here, the 1969 Jjudgment remains
in full force and effect.

13 S0 CROERED,

DATFE this 10th day of May, 1974,

ROBERT C. BELI.ONI

United States nistrict Judge




DNTTED STATES DISTRICT COURT

DISTRICT O OREGCN

RICHART SOHAPPY, et al.,

Plaintiffs,

McKER A, SMITH, EOWARD G, HUFEFSCHMIOT, J. B. EOMF,
Commissioners, (regon (*ish Commission; ROBERT W,
SCHONTNG, lirector, Oregon i'ish Commission, their
agents, servants, employees and those persons 1n
active concert or participation with them; JOHN W,
McKEAN, Tirector Cregon Game Commission, hils agents,
servants, employees and those persons in active
concert or participation with him,

Defendants,

(Civil No. 68-409)

IUNITED STATES OF AMBERICA,
Plaintifr,
and
THF CONPEDFRATEN TRTIBES AND BANDS OF THE WARM SPRINGS
RESERVATION G OREGON; CONFEDERATED TRTBES AND BANDS

OF THE YAETHA TNDTAN NATICN; CONMEOERATED TRIBES OF
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THE UMATITLIA INDIAN RESERVATION; and NEZ PFRCE TRIBE
OF TDAHO,

Plaintiff-Intervenors,

STATE OF OREGON,
Defendant,
and
STATE O WASHINGTON,
Defendant-Intervenor,

(CTVIL NO. 68-513)

ORDER

The Yakima Nation has moved for a Preliminary
Injunction requesting this Court to:

1) enjoin the State of Oregon from implementing
and enforcing OAR 630-30-100;

2) enjoin the States of Oregon and Washington
from enforcing a 7% inch mesh net restriction
on Treaty Indian fisheries; and,

3) enjoin the States of (regon and Washington
from opening or allowing the continuation
of a non-Indian commercial and sport fishery
on the Columbia River to harvest fall chinook
salmon,

A1l four intervening tribes have requested a
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Preliminary Injunction which would enjoin all non-
ITndian fishing, both marine and non-marine, until the
Tndians have an opportunity to harvest up to 50% of
the fall chinook salmon run in the Colﬁmbin ftiver.

The development of the law of this case:

Six years ago at the request of the tribes, the
United States and the State of (regon, I interpreted
the treaties of 1855 as they applied to the Indian
fishing in the Columbia River., By those treaties
the tribes exchanged theilr 1andé in the northwest
for certain designated reservations but they reserved
to themselves "the right of taking fish at all usual
and accustomed places, in common with the citlzens
of the Territory".

[ Tuled that this meant a right to catch fish commer-
cially because the Columbia River Indians had becen
commercial fishermen since time immemorial and that
they would not have signed the treaties without reserving
this right to themselves,

I ruled that the treaty tribes must "be accorded
an opportunity to attempt to take, at their usual and
accustomed places by reasonable means feasible to
them, a falr and equitable share of all fish which
it permits to be taken from any glven run", In other
words the State should be allowed to decide how many

fish should be talken from a ¢iven run, This will




50

presumably be all the fish remaining in the run after
an adequate number have escaped all fishermen to

spawn and to perpetuate the resource, The remainder
alfter escapement poals were reached were to be divided
equitably,

1 did not define an equitable distribution.

The issue had not been before me and T had hoped
that the State and the Indians would agree upon its
definition,

The State ol' Oregon accepted my ruling and even
though 1t had been vigorously opposed and even though
it was diametrically contrary to a policy of the State
which had existed for 114 years it did not appeal
the ruling,

The State of lWashington refused to remain a party
to the original proceedings and it was not bound
by my decision.

last year, however, Washington petitioned to
intervene in this case and that privilege was granted.
[t is now a party to and bound by the decision and
subsequent orders ot this Court,

Bel'ore the State of Washington became a party
to this case, the United States on behalf of these
and other tribes, brought a similiar action in the
Inited States District Court for the Western District

ol Washington., Judge Boldt, in a historic decision,
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came to the same conclusion that T had reached.

He then further defined the treaty rights in terms

of the amount ot ish to be allocated betweﬁn the

Indians and the non-Indians, He sald that treaty

Indians zre entitled to an opportunity to catch one

-half of all the fish which, absent the fishing

activities of other citizens, would pass their traditional

fishing grounds, United States vs. Washington, 384

F, Supp. 312 (1974),
The Court ot Appeals for the Ninth Circuit has

now affirmed, Iinited States vs, Washington, No,

7h-2U1l (June 4, 1975 - 9th Cir.,)

Rulings of this Court:

1- OAR 630-30-100 regulates the sale of steelhead
in Cregon in that it prohibits all transfer by sale,
gift or barter of lawfully caught steelhead by [ndians
to non-indians within the State of' Oregon except for
sale to licensed wholesale fish dealers, canners and
buyers for ultimate marketing outside the State of
Oregon, 'The def'endant contends that this regulation
is necessary [or accurate record keeping of the steel-
head harvest,

This repulation will almost certainly not survive

Lhe commercial harvest of steelhead by the Indians

close review, 1t has the potential for eliminating
and it is obviocusly not the least restrictive alternative 1
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to acconmplish the State's goal, Plaintiffs, however,
have shown no emergency or irreparable harm which
would Jjustiry the granting of injunctive relief,

The delfendants should re-examine the rule at their
next meeting.

The motion for a Preliminary Injunction is denied.
2= Originally, the mesh net limit proposal for the
treaty Indian Fishery was 8 inches, This was changed
to 7% inches at the request of counsel for the Yakima
Nation, Ai'ter tTurther investigation counsel discovered
that most Indian {ishing gear had a 7<% inch mesh and
that a 7% inch limit would effectively prevent them
from fishing at all, By thlis motion they request
the mesh 1imil be lowered to 7% inches., Unless this
small reduction has a determinably adverse affect
on conserving the resource, this limit should be amended
as requested, This issue 1s remanded to the Washington
-Crcegon Columbia River Fisherles Compact for its review,

The PMotion for a Preliminary Injunction is denied,
3= The third request of the Yakima Nation as well as
the one request o all the intervening tribes will
both be covered by this {inding,

The first two motions are rather typical of the
kind of problems which frequently come before this
Court's continuing Jjurisdictbion in this case. The

problems arce usually presernted as emergency problems
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because they involve a current run of one of the species
of Columbia [iver f{ish, The runs sometimes last only

a lew days, ‘'lhe motions are always the result of the
two stales' apency action taken only a Tew days earlier,
The process recsults in hasty decisions in which nelther
party has the opportunity for a full briefing and
argument on some of the most ilmportant principles of
law,

For six years 1 have attempted to persuade the

state to adopt a comprehenslve plan to assure a fair

share to all the parties but that plan has not been
forthcoming,

The tribes contend that U, S, v, Washington (Supra)

requires an equal division of the [ish between Indlans
and non-Indlans and that the non-Indians' catch must
be restricted in both marine and non-marine watcrs

(in the ocean and in the river), The Washington-Oregon

Columbia Niver rishery Compact as a policy matter,

been allocating the non-marine catch on a 50/50

N

ha«

Y

basis but hags allocated no part ol the marine fishery
to the indians,

The states contend that U, 5. v, Washington, (Supra)

specif'ically excluded the Columbla River from its
ruling and, therefore, the principles enunciated therein
are nolb binding on elther (Oregon or Washington, (regon

fvrther arguegs that 1t 1s not bound by that decision
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EFut whether that case determined the rights of
Columbia River Indians or whether a trial 1is required,
one of the classical considerations 1n granting or
denving = Preliminary Injunction is the likelihood
of the moving party ultimately winning on the law and
the facts. FHere, the likellhood 1s strong that the
Tndians will win unless the states present some argument
not yet made Lo persuade the Court not to tollow Judge

Boldt's decision in U, S. v. Washington, 384 1', Supp.

312 (1974).1

TT IS CROFRIED that the states of Oregon and Washington
are enjoined from permitting the harvest from the 1975
Columbia River fall chinook salmon run, elither 1in
rion-marine or marine areas subject to thelr jurisdiction,
by non-Indians of fish which are destined to recch the
intervenor tribes' usual and accustomed fishing grounds
and stations until the states have established by hearing
prior to regculation: 1) that sufficient fish escape
all fishermen so that the resource shall be preserved;
and, ?) assurance that the intervenor tribes shall have
the opportunily to take up to 50+ of the harvest
of Columbia hiver fall chinook salmon which the defendant
-states permit to be taken by all user groups, in all
areas subjcct to the jurisdiction of the states,

The effective date and cnirorcement ol Lhis Preliminary
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Injunction shall be stayed 30 days from the date of
this order to allow the states, in cooperation with
the Indians, to promulgate comprehensive rules, ‘his
Court stands ready to rule upon any basic legal principle
upon motion Ly any party which will facilitate the
rule making proccess, Tne failure of the intervenor
tribes to rully cooperate in this effort will be grounds
for dissolving this injunction,

The loregoing shall constitute rindings of Fact

and Conclusions ol [aw pursuant to ifed, R, Civ, P,

AT this 20th day of August, 1975.

ROBERT ¢, BELLONT

United States District Judge

1/ The standard elements for a court to examine when

corisidering a Motlon for a Preliminary Injunction are:

1- the threat of lirreparable harm to the plaintiff and
the cignificance ol that threat;

plaintiff's likelihood of success on the merits;

- the balance o’ the harm to the plaintiff if the
treliminary Injunction 1s not granted znd the harm
to the defendant i1 the Preliminary Injunction is
granted; and,

L~ public interest.

Eing v, Zaddleback Junior College nDistrict, et al, 425 F,

2d L26 (1970-9th Cir.), cert.denied 92 S.Ct. 302, 404 y,

S. 979, 30 1. W, 24 29% and 92 S,Ct, 703, 404 U.s. 1042,

30 T.ml, 2d 35,5 11 Wright & Miller, rederal Practice

and Procedure pp. 430 et seq. 2948; fed, n. Civ, P, 65,

Flement /2 has been discussed above. The remaining
three elements have been fully examined and resolved

in r'avor of the plaintiffe,

o o
|
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STATE OF WUASHINGTO,
Nefendant-Tntervenor,

(Civil No, 68-513)

CHOER AMERNDTNG THTUNCT LON

Apparently some question has arlisen about the court's
intention repgarding section 2 beginning on line 22,
page 6, of the order dated August 20, 1975.

Obviously the only fish which the Treaty Indians
can claim is 505 of those fish which are destined to
reach the intervenor tribes'usual and accustomed fishing
grounds and stationg,

That part of the order on page 6, beginning on line
13 and ending on line 26 is amended to read as follows:
2) assurance Lhat the intervenor tribes shall have the
opportunity to take up to 50. of the harvest, from the
Columbis River fall chinook salmon run which the defendant

-states permit to be taken by all user groups, of fish

which are destined to reach the intervenor tribes
usuzl and accustomed fishing grounds and stations,
SO CROERED,

NDATED:  August 26, 1975,

ROBERT C. BELI.CNT

nited States Niatirlcet Judge
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RICHARD SOFAPPY, et al,,
Plaintiffs-Appellees,
McERE A, SMITH, et al,,

hetendants-Appellants,

UNITED STATES Gt AVERICA,
Plaintiff-Appellee,
v,
STATE OF OREGON, et al.,
tefendants-Appellants.

(Civil Nos. 74-2409, 74-2376, 74-2617)

OPINION

Appeal Trom the Unlted States District Court

'or the District of COregon

RBetore: HUFSTEDLER and WRIGHT, Circult Judges, and

LINDBERG,* District Judge

PER CURTAM:

(ri July 8, 1909, the district court filed its opinion
and decree deflining the treaty rights of the Confederated
Tribes and [ands ol the Unatilla Reservation (the Walla
W2lla, Cayuse, Umatilla and the Nez Perce Rands or

Tribes), Lhe Contederated Tribes and Bands of the Yakima
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Tndian lation and the Warm Springs Tribe, It construed
the treaty right "of taking fish at all usual and
accustomed places" on the Columbia River and its tribu-
taries, and declarcd the manner and ektent to uwhich

the State ol (regon could regulate Tndian Uishing,

(Sohavppy v, Smith (D, Cre. 1969) 302 I, Supp. 899,)

The district court retained jurisdiction to grant fur-
ther or amended relief and permitted "[a]ny party at
any time {toJ apply to the court for a subsequent
modification of any provision of this decree where the
continued application of the decree has become in-
equitable or impracticable, but this right shall not
affect the finality of the decree with respect to times
prior to any such modification." No one appealed.

All concerned parties accommodated themselves to
the decree, albeit restively, until April, 1974, when a
dicgpute arose over Indian {"lshing rights in the 1974
spring run of Chinook Salmon, The spring run was not

laerge enough to satisfy all the demands upon it and to

conserve the resource, On April 17, 1974, the Washington

Department ol i'isheries moved to intervene and sought
an injunction prohibiting any treaty fishing until the
Stales ol (regon and UWashington promulgated regulatlons
permitting Tndian fishing, The State of UWashington

was then substituted for the Department of i"isheries,

Upon receiving the congent ol VWashington to be bound by
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the 1969 declision and judgment and conditioned

thereon, the district court permitted intervention,

Crepon and Vashington had previously held a hearing

which resulted in the decloion to close the Columbia

River to Indian commercial fishing for the 1974 spring
Chinook run while allowing Indlan subsistence and
ceremonial fishing (a trivial quantity of fish) and

sports fishing under general state law, The States

then sought a preliminary injunction to restrain the
Indians from commercially fishing the river, m April 29,
1974, the district court denied the motion bhecause the
States' decision had not been made in conformity with

the standards set out in the court's 1969 opinion, The
next day the States held another hearing and again found
that the closure of the river to Indian commercial fishing
was necessary. Pased on this finding, the district

court lssued o temporary restraining order against the
Indians on April 30, 1974, After several hearings, the
court dissolved the temporary restraining order on May 8,
1974, because in conducting the States' hearings to
promulgate regulations for the 1974 Chinook run, the
States aid notl comply with the requirement ot the prior
decree that state regulations must be the least restrictive
upon [ndian treaty rights as can be imposed consistent
Tith assuring the necessary escapement of ffish for con-

servatlon purposes,  ‘'The diglrict court tound that the
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States had not considered means less restrictive upon
the protected Tndian treaty rights than limiting
Indian commerclial fishing nor had they zccorded to the

Indians Lhe righls Lo proper notlce and Lo hearing:
Secured to them by the decree,

If that is 211 that had happened, this controversy
would have evaporated at the end of the 1974 run, but
the district court, on lay 10, 1674, also entered an
order amending the 1969 judgment as follows:

The Tndian treaty fishermen are entitled to
have the opportunity to take up to 50 percent of

the harvest of the spring Chincok Salmon run

destined to reach the tribes' usual and accus-

tomed ¢rcunds and stations, Except insofar as

amended here, the 1969 judgment remains in full

force and effect,

The States attack the amendment on several grounds,
and the United States and the Indians defend the ap-
portionment, Bet'ore we dlscuss these contentions, we
dispose of some preliminary points.

Washington has sttempted to appeal from the order
dissolving the temporary restraining order. This portion
o' the appeal must be dismissed because the order is not
appealable undger 28 1. S, C. § 1291 (a) (1). (St. Helen

((Jt“

v, Yyman (¢ Cir, 1955) 222 #, 24 890, 9 J, lioore,

—_—
federal FPractice (2d ed, 1975) <9 110.20 5 , at 253-54,)
dashington did nol seek an interlocutory appeal pursuant

to 28 1, 8, ¢, § 1292(b).

We dlismlse dwWashington's appeal from the district
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court's order denying her motion for a preliminary
injunction, 'his order is appealable under 28 U, S. C,
§ 1291 (=) (1), but the appeal is moot, The 1974 run is
over, The States' closure orders have also expired by
their own terms,

lle 2lso dismics Vashington's attempted appeal from
the original 1969 judegment, The Jjudgment 1s alive for
purposes of appeal only 1in respect of the zmending order
that the district court issued pursuant to its reser-
vation of Jjurisdiction, The judgment was otherwilse
final for appeal purposes years ago, and no one can now
appeal from it., Illoreover, lWashlington is estopped from
attacking the 1969 decree or its underpinnings because
she consented to be bound by the judgment and the opinion
as a price for permission to intervene,

The 1909 decree established that these Tndians are
entitled urnder thelr treaty rights to their opportunity
for a alr share of the Columbia River [ishery, within
the broad guidelines set by the court, The same decree
permitted the States to regulate [ishing "to the extent
that [thoy] can establish that such regulations are
reasonable and necessary for conservation of the fish
resources and do not discriminate against the Tndians,"
Thus, the decree did not permit the States to regulate
Indian treaty {fishing unless the States fulfilled their

burden 1in respect ol any such regulation by establishing
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that the particular regulation was (1) reasonable,
and (2) necessary to conserve fish resources, and (3)
did nol diccriminate against these Indiansg.,

'The States vigorously argue that the 50 percent
allocation provision in the 1974 amending order was a
substantial departure from the 1969 decree, that they
had no adequate notice that any such allocation was in
issue, and that the provision cannot be justified or
substantiated by the record before the district court
in the 1974 proceedings,

tle do not think that the 1974 order was = departure
from the 1969 decree, That decree established the
Indians' ripght to a falr share of the salmon harvest,
if any harvest there was to be, The 1974 order did no
more than define "Tair share" in the context of the
spring Chinook Salmon run, after the States had failed
to promulgate any repgulations that complied with the
1969 decree, Although the order was prompted by the
controversy over the 1974 spring run, the district
court obviously intended the order to apply to future
spring Chincok Salmon runs, [ 1ts Intention were
otherwise, the court would have expressly restricted
the amending order., TDNothing on the face of the order
or in the skinpy record suggests that the allocation is

elther inequitable or impracticable, (Cf', Inited States

v, lashington (UL“ Cir, 1975) 520 v, 2d 676,) Ue note,
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in passing, the merit in the States' contention that they
should have an opportunity to make a record concerning
the propriety of the district court's apvortionment of
sprirny Chinock Salmon runs yet to occur, 'vidence directed
to that issue, which the States could muster and present,
should no doubt prove useful to the district court., The
States, not the Tndians, have the burden of establishing
the respects, i any, in which the proposed allocation of
future spring Chinooll Salmon runs is inequitable or im-
practic=zble nnd of offering alternative allocation pro-
posals which will as well or better protect the Indians'
treaty richts as defined by the 1969 decree and the con-
servation of this ['ish resource,

lany oi’ the participants and 1ssues in this litiga-

tion were also present in United States v, llashington,

supra, 520 ', 2d 67€, There the district court decreed
a 50-50 division of fishing opportunity, It is not sur-
prising that a similar division was adopted by the court
below as Lo the 1974 spring Chinook Salmon run, n

United States v, MYashington, cupra, at 087, we said:

Tme district court has a great amount of
discretlon 2s a court of equity in so devising
thie detalls of an apportionment as Lo best pro-
tect the interests of all parties, as well as

Lhose of” Lhe public,
And later we stated:
The district court was not required to decree

a perfccl 50-50 division of (ishing opportunity,
(1d, at 688,)
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(n remand, the district conrt will have the benefit

of United States v, Washington, supra, bto nid in its

future determinations. There 1s no reason to conclude,
however, thal the apportionment there apyroved repre-
sents the »nlyv reczolution of this difricull conbroversy.

e decline the States' invitaticn Lo examine a number
of other ilssues that were not presented to the district

~court. Accordingly, no obher question raiced by the
United Statco, the Indlans and the SEhates vreguires
discussion,

We aitfirnm the district court's order denving the
non-Indian commercial fishermen's post-judgment motion
for leave to intervene as a matter of richt. (Columbia
River T'ishermen's IFrotective Union and come nanmed in-
dividval fishermen.) We agree with the district court
that the attempted intervention was untimely; these
fishermen have not succeeded in showing any cextraordinary
or unusual circumstances that would justify their late
intrusion into this suit.

The cause is remanded to the district court (or
further proceedings consistent with the vicws herein

expressed,

*Honorable William J. Lindberg, Western Nistrict of
Vashington, sitting by designation.
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UNTTED STATES DISTRICT CCURT

1

PToTRICT G CREGCN

UNITEDR STATES OF AMER ICA,

Flaintiff,

THE CCNEEOERATED TRIBES AND BANDS Crf THE WARI SPRINGS
BESERVATION O CREGOH; CONFEDERATED TRIBES AND BANDS OF
THE YAKINMA TNDIAN NATTCON; CONFEDERATED TRIBES OF THE
UMATILLA TNDIAN RESFRVATICN; and NEZ PERCE TRIBE OF IDAHO,

Plaintiff-Intervenors,

STATE Cr CHEGCH,

Def'enidant,
and

STATE OF WASHINGTCON,
ef'endant-Intervenor,

(Civil No. 68-513)

ORDER
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Plaintiffs The United States of fmerica and the VWarm
Springs, Yakima, Umatilla, and Nez Perce Indian tribes
bring this motion for temporary restraining order or
preliminary injurnction seeking to onjofn the defendants
State of Cregon ard State of VWashirngton from permitting
any further harvest of fish bound tor the tribes’
usual and accustomed fishing grounds above Borneville
Dam until the states in cooperation with the tribes
promulgate rules that provide for (1) sufficient fish
escapement to preserve the resource, and (2) assure
that the tribes will receive up to 50% of the harvest

of those 1'1sh destined to reach the sald {ishing grounds,

BACKGROUND

Defendant states each held hearings earlier this
year to concider restrictions on the area and gseason
opening dates for the Pacif'ic Ocean commercial and sports
salmon fishing and other restrictions of marine fishing.
Both states recelved reports from thelir protessional
biological staffse indicating "a substantial reduction
in troll (ishing 13 needed" and that "the opening of
the troll season should be delayed until July 1 in
order to protect the stocks and protect the rights
of treaty Indians as detined by this Court."

The (repon shaftt stated, "We believe tLhat there

are three primary reasons ror restricting the ocean
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fishery in 1976

"1) To satisfy the legal requirement imposed by
the federal court for the District of (regon,
l.e,, to provide treaty In@i&ns with the
opportunity to take up to 50% of the states'
cateh of upriver runs of Columbia [iver salmon
and steelhead;

"2) To bolster sadly depleted runs of Columbia
tiver spring and summer chinook, and to improve
the reduced runs of other stocks of wild salmon
which may be in need of additional protection;

"3) To divide the harvest of Columbia River stocks
of '1sh more equitably between ocean and river
users, Frior to 1976, only the river sport
and commercial users have been curtailed to
off'set the decline in upriver runs caused
by losses at dams and to provide for additional
harvest by the Tndian fishery. Fxcept for
a1l chinook, upriver runs essentially have
not supported a river fishery since 1973."

The Uashington staff submitted substantially the
report,

All of the evidence is to the effect that ocean

commercial troll fishery must be curtailed to satisfy

the

Lhe

requlrements of escapement and insure a share to

Ctrealy Indiangs,
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(regon has closed the ocean troll {ishery as of
June 15. lashington has not closed ocean trcll fishery;
therefore lashington must be enjoined.

The Court finds that the plnintiff has established
a substantial likelihood of success on the merits.
That Washington's actions and contiruing actions in
prohibiting meaningful treaty Indlan fisheries while
allowing nontreaty harvest has created and will continue
to create irreparable injury to the plaintiff tribes
who are dependent upon the earnings from their treaty
Indian commercial fishery to provide for the necessities

o

of life, That no substantial harm will result to

Washington, and based upon the evidence presented it

is in the public interest to grant rellef to the plaintiffs,
IT IS ORTERED that the State of lUashington is

enjoined from permitting any further ocean commercial

troll fishery harvest or landing of anadromous fishes

bound for such of the Intervenor Tribes' usual and

accustomed tishing groundes and stations as are located

above Donneville ham by persons subject to its jurisdiction

until such time as Vashington shows that the closure

is no longer nccessary Lo lnsure sul'ticlent escapement

to conserve the resources and a falr share of the fish

to the Indian treaty tribes, or until July 1, 19706,

whichever date occurs first,

IS ORI ORDERTND Lhat the motion to enjoin
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the State of (regon is denied as being unnecessary.
Oregon has closed ocean commercial troll fishing until
July 1, 1976,

JATED this 15th day of June, 1976,

ROBERT C. BELLONI

United States District Judge
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UNTTHFD STATES DISTRICT COURT

OD1ISIRICT OF CREGCON

UNITED STATES Of AMERICA,

Plaintiff,
and

THE CONPEDERATED TRIBES AND BANDS OF THE WARM SPRINGS
RESERVATICN OrF CREGON; CONFEDERATED TRIBES ANU BANDS
OF THE YAKIMA TNDTAN NATION; CONFEDERATED TRIBES OF
THE UMATTILIA INDATN RESERVATION; and NEZ FPERCE TRIBE
OF TDAHC,

Plaintifir-Intervenors,

STATE O CREGON,

Defendant,
and

STATE OF WASHINGTON,
Nelendant-Intervenor,

(Civil No., €8-513)

ORDER
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Plaintifi's the United States of America and the
Warm Springs, Yakima, Umatilla, and Nez Perce Indlan
tribes bring this motion for temporary restraining
order or preliminary injunction seekin@ to enjoin
the defendants State of Oregon and State ol Washington
from permitting any further harvest of fish bound
for the tribes' usual and accustomed fishing grounds
above Ronneville Dam until the states 1n cooperation
with the tribes promulgate rules that provide for (1)
suf'f'icient fish escapement to preserve the resource,
and (2) assure that the tribes will receive up to
50% of the harvest ot those fish destined to reach
the saild tilshing grounds,

A hearing on a motion for a temporary restraining
order or preliminary injunction was held on June 11
in Salem, At the conclusion of the hearing the motion
was taken under advisement and on June 15, T 1ssued
an order enjoining the State of Washington as follows:

I TS ORDERED that the State ot Washington 1is
enjoined from permitting any further ocean commercial
troll fishery harvest or landing of anadromous fishes
bound for such of the Intervenor Tribes' usual and
accustomed fishing grounds and stations as are located
above Bonneville !am by persons subject to its Jjurisdiction
until such time as lWashington shows that the closure

is no longer necessary to ingsure sutflcient escapement
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to conserve the resources and a fair share of the fish
to the Indian treaty tribes, or until July 1, 1976,
whichever date cccurs tirst."

“TTOTS FURTHIR CRDFRED that the métion to enjoin
the State o (regon 1s denied as belng unnecessary.
(regon has closed ccean commercial troll fishing
until July 1, 1976."

A further hearing was held in this matter on June
18, 1970, in Portland. At that hearing I dissolved
the injunction entered on June 15 based upon the argument
made by deferdants that they had not had adequate
time to prepare a detense and were deprived of an
opportunity to meet plaintiff's argument, Counsel
for the State ol Washington introduced additional evidence,
including testimony from a witness, and further arguments
were lieard trom counsel on both sides. Based upon
the evidence, the following {indings are made:

The Court rinds that the plaintif{ has established
a substantial likelihood of success on the merits and
that the ocean commercial troll fishery must be curtailled
to satisty the requirements of escapement and insure
a shoae to the treaty Indians,

Oregon has closed the ocean troll fishery as of
June 15, Wachingbon has not closed the ocean troll
fichery; therelore UWachington must be enjoined,

ashinotor adicits that 1t commercial troll {ishing
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continues the Indians will not receive thelr share

without careful regulation of Columbia River [ ishing,

The most credible evidence 15 that the Indians will

be irreparably harmed 17 river fishing is rot so regulated,
The States of Mashington and Cregon could not assure

me trat such regulations will be enacted,

Mo substantial harm will result to UWashington
if commercial troll fishing is closed and based upon
the evidence presented it is in the public interest to
grant such reliet to the plaintiffis.

Counsel for the State of Vashington stated in
a document [iled in the Supreme Court of the State
of Vashington:

(1) Commercial troll fishing ". . . by Washington
fishermen + . . will detrimentally affect the salmon
resources of the State of lashington and harvest
salmon in a wastetrul manner.,"

(2) Commercial troll fishing ", . . willl cause
irreparable harm to the ‘ashington Department of [Fisherles
and the public interest-, . .

Subsequent to my June 18, 1976, oral decision
enjoiring the State ol VWashington, that state filed
a motion lor orders implementing the injunction, T
am taking that motion under advisement pending further
discussions by counsel for the State of Washington

and the United States to solve the problems presented



by the motion,

I' TS ORTIRED that the State of Washington is enjoined
from permitting any turther ocean commercial troll
f'ishery harvest or landing ol anadromous {ishes bound
tor such of the Intervenor Tribes' usual and accustomed
fishing grounds and stations as are located above
Bonrieville am by persons subject to 1ts juriscdiction
until July 1, 1976.

I'T 1S MURTHER ORDERED that the motlion to enjoin
the State of (regon is denled as being unnecessary,
Cregon has closed ocean commercial trcell 'ishing until
July 1, 1676,

DATED this 22nd day of June, 1976,

ROBERT C. BELLONT

Imited States District Judge
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UL ITED STATES NDTSTRTCT COURT

DISTRICT OF OREGON

UNITED STATES OF AMERICA,

Plaintirf,

and

THE CONFENERATE) TRIBES AND BANDS OF THE WARM SPRINGS
RESERVATTON CF OREGON; CCNFEDERATED TRIBES AND BANDS
Cf THE YAKINMA TNOTAN NATICON; CONFEDERATED TRIBES OF
THE UMATTIIA TNDTAN RESERVATTON; and NEZ PERCE TRTBE
OF INAHO,

Plzintiff-Intervenors,

STATE O OREGOUN,

Nefendant,

and

STATE OF WASHTNGTON,
Defendant-Intervenor,

(Civil No, 068-513)

ORDER TMPLEMENTING INJUNCTTON
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Pursuant to end in complliance with the order of

this Court dated June 15th, 1976, lonald W, PMoos, as

tirector ot ('isheries of the State of Washington, on

June 21, 1970, promulgated the rfollowing order No,

76-50:

and

I, ‘onzld W, Moos, Director of Fisheries of
the State ol lWashington, 1ind that immediate adoption
of the Tollowing emergency regulation governing
the taking of {ood fish 1s necessary for the
precervation of the general welfare and that to
delay adoption in order to present views on the
proposed action would be contrary to the public
interest. Tmergency adoption of this regulation
1s necessary to comply with, and under the authority
of , the Crder of June 18, 1976 by Judge Robert
C. Belloni entered June 21, 1976 in United States
f'ederal District Court, District Court, District
of (regon, Cause No, 68—513.

Fif'fective immediately and through July 1,
1976, it shall be unlawful for any person to take,
I'ish for, or possess chinook and coho salmon with
commercial troll gear for commercial purposes
in waters ol the Pacific Ccean,

fiffective immedliately arnd through July 1,
1976, it shall be unlawful for any person, corporation,
business, or company to possess, buy, receive,
handle, deal in, or have in possession or under
control any chinook or coho salmon taken with
cecmmercial troll gear by commercial troll fishermen.

fallure to comply with this Order will be in
violation ol the nited States itederal Dicstrict
Court, nistrict ol' Oregon, and punishable as contempt
of that court,
The Courtlt approves the regulations, restrictions

prohibitions contained in COrder No, 76-50,.

All non-Lreaty citizens are prohibited from commercial

fishing for salmon in waters of'f the coast of VWashington

unt

i1 July 1, 1976, and non-treaty citizens are likewise

prohibited from the receipt, pogssession or purchase
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of salmon caught in violation of this order.

Thie order 1s binding on the parties to the action,
trheir officers, agents, servants, employees, and
attorneys, and upon those persons in active concert
or participation with them, including but not limited
to, rishermern, 1ish buyers, {ish dealers, and boat
owners, Who 1recelve actual noctice of the order by
personal service or otherwise,.

Imployees of the Washington State Department of
“"isherles are specially appointed to serve process,
including orders, in the above-entitled action on
all [ishermen and buyers and boat owners 1in the State
of Yashington and any other person when such service 1is
deemed necescary.,

DATED this 22nd day ol June, 1976,

ROEBERT C., BELI1ONI

Chief Judge, United States
District Court, histrict of Oregon
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Table 1, Probable Effects of Some Potential Changes in Managing the Ccean
7isheries of Washington and Cregon (Based on Fishery Model Projections
of the UWashington Departmert of Fisheries)

Potential Fffects on Columbla River Fall Chinook

Management u.S. Troll U.S. Sport U.5. Net Canadlan Return to Effects on

Chanqe Fisheries Fisheries Fisherles Flsherles Uprliver Other. Stocks

Catches Made Under 271,761 fish 246,732 flsh 260,417 fish 498,229 fish -

Exlsting Fishery 3,184,639 Ibs 2,596,752 1bs 4,99¢,782 |Ibs 6,605,104 |bs 132,962 fish

Regulations {1.7 b fish 10.5 Ib fish 19.2 tb fish 13.3 Ib fish

Optlons:

I. Reduction In + 4,077 fish - 40,344 fish + 21,060 fish + 6,575 fish +11,340 fish Reduce sport
sport dally bag (+2%) (-15%) (+8%) (+1%4) catch of major
iimi+ from 3 to + 56,551 Ibs - 402,290 Ibs + 399,767 Ibs + 103,967 lIbs stocks by
> fish for WA & (+27) (-157) (+8%) 2Ly 93,884 flsh or
Col. R. mouth. 11.8 Ib fish 10.6 |b fish 19.2 Ib fish 13.3 Ib fish over 2.3 times
No troll fishery the reduction
changes. shown for

chinook.

>, Eetablish chinook + 8,797 fish - 89,158 fish + 30,624 fish + 13,025 flsh +17,085 fish Increased sport
minimum size (+3%) (-367) (+129) (+3%) catch due to
limi+ of 26" for + 114,617 Ibs - 534,919 Ibs + 591,604 |bs + 193,287 lbs effort shift,
Puget Sound, WA (+47) (-219) (+129) (+3%)
coast & Col.R. 1].8 Ib fish 13.1 Ib fish 19.2 Ib fish 13.3 Ib flsh
mouth sport.

Assume effort
shift to coho.
No troll flshery
changes.

3. Reduce sport + 11,314 fish - 114,141 fish + 46,872 filsh + 17,210 fish +24,842 fish  Reduce sport
bag | Imit from (+4%) (-46%) (+18%) (+3%) coho catch
3 +o0 2 fish,26" + |51,167 Ibs - 854,823 Ibs + 898,327 |bs + 262,054 lbs 70,000 fish
min. chlnook size (+5%) (-33%) (+18%) (+49) ané shlft U.S. =
for Puget Sound, 1.8 Ib fish 13.1 Ib fish 19.2 Ib fish 13.3 Ib fish troll, U.S. net

WA & Col.R. Mouth.
Assume effort shift

+o0 coho. No troll
fishery changes.

and Canadlan
fisherles. e~

R
dpeechTN e,

T



Potential Effects on Columbia River Fall Chinook

Management U.S. Troll U.S. Sport U.S.Net Canadian Return to Effects on

Chance Fisheries Fisheries Fisheries Fisherles Upriver Other Stocks

4. Delay WA & OR - 131,251 flsh + 17,174 fish + €2,271 fish + 20,026 fish +33,003 flsh Increase all
troll season to (-48%) (+7%) (+24%) (+4%) coho catches
June 15, 29" -1,213,430 Ibs + 231,930 Ibs +1,089,718 Ibs + 317,518 lbs slightly by
min. for chin. (-38%) (+9%) (+22%) (+5%) eliminating
No sport fishery 4.1 Ib fish 10.7 Ib fish 18.9 Ib fish 13.4 Ib fish pre-June 15

changes.

Delay WA & OR
troll season to
July I, 29" min.
for chinook. No
sport fishery
changes.

Reduce sport

bag limit from
3 to 2 fish,26"
min. chin. size,
effort shift to
coho.

Delay WA &

- 149,826 flsh
(-55%)

-1,456,410 lbs
(-46%)

14.2 Ib fish

- 123,880 fish
(-46%)
-1,100,099 Ibs
(-35%)

14,1 1b fish

OR troll to June 15,

29" min.

for chinook.

+ 20,504 fish

(+89)
+ 277,699 lbs
(+119)
10.8 Ib fish
- 101,772 fish
-417)
- 683,382 Ibs
(-26%)
13.2 Ib fish

+ 75,931 fish

(+29%)
+1,325,215 Ibs

(+27%)
18.8 Ib fish

+ 115,424 flsh
(+44%)
+2,091,910 Ibs
(+42%)

18.9 Ib fish

+ 22,694 flsh
(+5%)

+ 361,680 Ibs
(+57)

I13.4 1b fish

+ 38,011 fish

(+87)

+ 593,048 |bs
(+9%)

13.4 |Ib flsh

+40,243 flsh

+61,175 f1sh

"shaker" loss.
Reduce spring
& summer chin.
for all age
classes.

Shift in coho
catches from
U. S. troll to
U.S. sport, U.S.
net and
Canadlan flsh-
erles. Reduce
spring and
summer chlnook
catch of all
age classes.

Reduce sport
catch shift

+o U.S. troll,
U.S. net and
Canadlian
fisherles. In-g
crease total ™
coho by less
“shaker" loss
Reduce spring
and summer
catches.



Table 1. (cont'd)

Potential Effects on Columbla Rliver Fall Chinook

Management U.S. Troll U.S. Sport U.S. Net Canadian Return to Effect on

Change Fisherles Fisheries Fisherles Fisherles Upriver Other Stocks
Reduce sport - 143,079 filsh - 99,360 fish + 130,407 fish + 40,783 fish +69,116 fish Increase total
bag limit (-53%) (-40%) (+50%) (+8%) coho, shift
from 3 to 2 -1,351,726 Ibs - 649,442 |bs +2,349,047 Ibs + 639,076 Ibs catches from
fish, 26" min. (-42%) (-25%) (+47%) (+10%) U.S. sport and
chinook size, 14.2 |b fish 13.2 Ib fish 18.8 Ib fish 13.4 Ib fish U.S. +trol!l to

effort shift

to coho. Delay

WA & OR troll to
July 1, 29 min.
for chinook.

U.S. net and
Canadian
flsheries.
Reduce spring
and summer
chinook.

, op., cit.,, footnote 6, pp. 21-23,
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